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INTRODUCTION. 


History    of  the  Law  of  Evidence  in  India  before 

1872.  —There  was  uo  Law  of  Evidence  iu  the  proper  sense  of  the 
word,  when  the  English  first  undertook  the  systematic  administra- 
tioQ  of  this  countiy.  Niether  Manu  and  his  Brahminical  com- 
mentators, nor  the  Mahomedan  Moulavis  laid  down  any  definite 
rules  regarding  the  admission  and  rejection  of  evidence.  Our 
rulers,  being  conscious  of  their  ignorance  of  the  manners  and 
customs  of  the  people  of  this  country,  did  not,  for  some  time, 
venture  to  lay  down  any  positive  rules  relating  to  this  important 
branch  of  law,  for  the  guidance  of  our  Law  Courts.  The  Judges 
were  left  to  themselves.  They  administered  justice  according 
to  their  individual  ideas  of  equity  and  moulded  their  practice 
by  what  they  thought  to  be  principles  of  substantial  justice. 
But  being  mostly  foreigners,  they  were,  as  a  rule,  bad  Judges 
of  what  was  expedient  for  us,  and,  possibly,  not  very  good  Judges 
of  what  was  just  and  equitable.  They  thought  that  the  infusion 
of  English  principles  was  highly  desirable,  and  decided  Indian 
cases  by  analogies  drawn  from  the  experience  of  Western  civiliza- 
tion, and  the  feelings  of  European  society.  They  did  not  take 
care  to  view  our  customs  and  juridical  notions  in  their  true  light^ 
and  could  never  fully  realise  the  truth  of  the  saying  that  a 
country  should  be  governed  in  conformity  with  its  own  notion  and 
customs.  They  did  not  admit  the  necessity  for  preserving  a 
tenderness  and  sympathy  for  native  ideas  and  notions,  some  of 
which,  to  the  European  mind,  might  seem  absurd.  The  usages 
of  Eastern  and  Western  Society  are  not  parallel.  What  may  be 
r^arded  as  innocent  in  one  community  may,  in  another,  be  sug- 
gestive of  guilt.  Moreover,  there  is  an  inherent  difiBculty  of 
applying  the  English  Law  of  Evidence  to  foreign  system  of  judicial 
administration.  Therefore  the  attempt  of  our  Judges  to  decide 
questions  of  evidence  by  reference  to  English  rules  oftentimes 
resulted  in  miscarriage  of  justice.  Our  rulers,  however,  in 
course  of  time,  saw  the  difficulty  of  their  position.  They  felt  that 
a  body  of  -fixed  rules  t)f  evidence  was  of  extreme  importance  for 
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the  proper  admiuistration  of  justice.  In  the  absence  of  any  direct 
legistatiou,  the  common  and  statute  law,  which  prevailed  in 
England  before  1726,  was  introduced  in  tlie  Presidency-towns 
by  the  Charter  Act  of  1833 ;  but  for  Courts,  not  established 
by  Royal  Charter,  no  complete  rules  of  evidence  were  ever 
laid  down  or  introduced  by  authority  before  the  passing  of  Act 
II  of  1855.  In  England,  Mr.  Bentham  pointed  out  what  reforms 
the  common  and  statute  law  needed.  Lords  Denmau,  Brougham 
and  others  introduced  those  reforms.  The  3  and  4  Will.  IV  Cap. 
92  removed  the  restrictions  as  to  interested  witnesses }  the  6 
and  7  Vic.  Cap.  85  laid  down  that  no  witness  should  be  excluded 
from  giving  evidence  by  reason  of  incapacity  from  crime  or 
interest ;  the  provisions  of  the  9  and  10  Vic.  Cap.  95  declared 
parties  to  the  proceeding  and  their  wives  competent  witnesses 
in  the  County  Courts,  and  the  14  and  15  Vic.  Cap.  99  made  such 
persons  competent  to  give  evidence  in  any  Court  of  Justice,  or 
before  any  persons  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive  and  examine  evidence.  The  Legisla- 
ture of  this  country  introduced  similar  reforms  by  the  provisions 
of  Act  XIX  of  1837,  Act  IX  of  1840,  Act  VII  of  1844,  Act  XV 
of  1852,  and  Act  II  of  1855.  Of  these  Acts,  Act  II  of  1855  was 
the  most  important.  It  contained  many  valuable  provisions,  but 
it  was  evidently  desigued  not  as  a  complete  body  of  rules,  but  as 
supplementary  to  and  corrective  of  the  English  law,  and  also  of 
the  customary  Law  of  Evidence  prevailing  in  those  parts  of  British 
India,  where  the  English  law  was  not  expressly  administered.  In 
the  words  of  Mr.  Field,  "  the  whole  of  the  Indian  Law  of  Evidence, 
as  it  existed  before  the  introduction  of  the  Act  of  1872,  might 
have  been  divided  into  three  portions,  viz,,  one  portion  settled  by 
the  express  enactments  of  the  Legislature,  a  second  portion 
settled  by  judicial  decisions,  and  a  third  or  unsettled  portion, 
and  this  by  far  the  largest  of  the  fAree,  which  remained  to  be 
incorporated  with  either  of  preceding  portions."  Such  being 
the  state  of  the  most  important  branch  of  Adjective  Law,  formal 
legislation  was  considered  necessary,  and  in  the  year  1868  the 
Indian  Law  Commissioners  drew  a  Draft  Evidence  Act,  which 
was  sent  out  to  this  country,  and  was  introduced  and  referred  to 
a  Select  Committee  by  Sir  H.  S.  Maine.  But  the  Bill  was 
pronounced  to  be  unsuitable  to  the  wants  of  the  people,  and  a 
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new  Bill  was  framed  by  Sir  J.  F.  Stephen,  and  passed  Into  law  in 
the  year  1872. 

The  Indian  Evidence  Act  of  1872.— In  the  years  1870  and 

1871,  Sir  J.  F.  Stephen  drew  up  what  afterwards  became  law  in 

1 872.  "  The  Evidence  Act  is  little  more  than  an  attempt  to  reduce 
the   English  Law  of  Evidence  to  the  form  of  express  propositions 
arranged  in  their  natural  order,  with  some  modifications  rendered 
necessary   by   the  peculiar  circumstances  of    India."*     Sir  J.  F. 
Stephen  has,  with  unrivalled  skill,  compressed,  within  the  compass 
of  167   sections,    the  whole  of  Taylor's  Law  of  Evidence  consist- 
ing of  some   two  thousand   pages   of    solid     matter.     He     has 
made  a  laborious  attempt   to   adopt  an   exotic  system   of  legal 
rules  which   have   been   brought  into  existence  by  a  highly  arti- 
ficial process   of  evolution   from   a   body   of  abstract   principles 
of  the   widest  application.     It  is  no  doubt  the  peculiar  glory  of 
the  English  Law  of  Evidence,    that   its  doctrines   are   based   on 
ancient  experience,  on  the  wisdom  of  a  long  succession  of  learned 
Judges,    and    precedents   which   have  left  their   mark   on    the 
history  of  the  country ;  but  it  was  brought  into   existence   for  a 
coramauity  extremely  dissimilar  to  the   natives  of  this  country. 
Its  rules   have  been   matured   and   framed   by  special  reference 
to  English   character  and   custom.     It  may,   therefore,   be  re- 
marked as  Sir  H.  S.  Maine  has   very   justly   observed   that   "it 
is  quite  possible   to  hold   a  respectful  opinion  of  many  parts  of 
Rnglisfa  law,  and  yet  to  affirm  strongly  that   its   introduction   by 
Courts  of  Justice  into  India  has  amounted  to  a  grievous  wrong.'' 
It  is  an  undeniable  fact   that   Western   ideas   are   making   their 
way    into  our  country,   and   a  disintegration  of  our  usages  and 
thoughts  is  being  gradually  effected ;  but  we,   as  a  nation,   stifl 
cling  with  our  characteristic  tenacity   to  our  old  usages  and 
cQstoms,  and  our  rulers,   notwithstanding  their  streneous  and 
persistent  efforts  to  metamorphose    them  by  the  infusion    of 
foreign  modes  of    thought,   have  not,    as    yet,     been     wholly 
successful   in   their  attempt.     The   introduction,   therefore,     of 
doctrines  developed   in   the   way  the  doctrines  of  the   English 
Law  of  Evidence  have   done   is,    to  say  the   least,   highly   in- 
expedient.    The  dicta  of  English  law,  or  even  the  most  elaborate 
English  decisions,  ought  never  to  be  allowed  to  rule  imperatively 

*  y'ute  Stephen's  Introduction  to  the  Evidence  Act. 
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our  Judges  on  all  points  in  the  discharge  of  their  dutiesv 
because  they  deal  with  a  society  very  different  from  any 
European  society.  But  as  the  principles  of  our  Evidence  Act 
have  been  chiefly  borrowed  from  the  English  law,  the  Act  can 
hardly  be  properly  understood  without  reference  to  English 
text-books  and  decided  cases.  We  should,  however,  bear  in 
mind  that  as  we  have  now  an.  e^^press  legislative  enactment, 
we  must  not  look,  in  the  first  instance,  to  English  rules  for  the 
solution  of  our  difficulties.  We  must  refer  to  the  Act  itself,  and 
in  respect  of  matteiB,  expressly  provided  for  in  the  Act,  we 
must,  so  to  say,  start  from  it,  and  not  deal  with  it  as  a  mei^e 
modification  of  the  English  Law  of  Evidence.  It  is  inconsistent 
with  the  plan  of  an  express  enactment  that  a  specific  rule 
contained  in  it  should  be  attempted  to  be  explained  by  a 
reference  not  to  the  enactment  itself,  but  to  the  rules  from 
which  it  may  have  been  deduced  or  is  deducible,  and  no  tribunal 
ought  to  sanction  any  laxity  which  involves  a  violation  of  rules 
expressly  laid  down.  In  the  case  of  The  Collector  of  Gorakhpur 
V.  Falakdhart  Singh,  1.  L.  R.  12  All.  (F.  B).  1,  Straight  J.  said  : 
•*  I  may  premise  by  saying  that,  although  the  argument  of  this 
point  before  the  Full  Bench  took  a  much  wider  scope,  it  seems 
to  me  that  the  decision  of  it  must  be .  looked  for  and  found 
in  the  Evidence  Act  in  force  in  this  country,  and  that  we  really 
•have  nothing  to  do  with  the  principles  of  the  English  or  of  any 
other  law,  which  might  apply  if  that  Act  were  not  in  force  and 
binding  on  us.  We  roust  take  that  Act  as  we  find  it,  and  none 
the  less  give  effect  to  it,  because,  upon  a  rational  and  ordinary 
construction  of  its  provisions  according  to  well-recognised  rules 
of  interpreting  statutes,  they  appear  to  sanction  something 
which  Courts  in  England  or  other  systems  of  law  would  not 
permit,  or  to  depart  from  principles  adopted  by  those  Courts 
or  the  Courts  of  other  countries."  Cases  do,,  however,  arise  for 
which  no  positive  solution  can  be  found  in  the  Act,  and  in  such 
cases,  it  is  always  safe  to  adopt  English  rules  in  so  far  as  they 
follow  or  are  in  accord  with  the  general  lines  of  the  Act.  There 
^n  be  no  denying  the  fact  that  English  cases  are  of  great 
assistance  in  construing  the  Acts  of  Indian  Legislature,  where 
the  statutes  are  pari  materia.  The  author  has,  therefore, 
unhesitatingly  referred  to  English   decisions  and   text-books,   to 
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elnctdat^  the  nieaiiiug  of  the  Act,  where  the  cases  decided  by 
the  Law  Courts  of  this  country  have  been  of  little  or  no  atail  to 
him. 

Although  twenty-four  years  have  elapsed  since  the  Act 
was  passed,  and  the  Code  has  been  fully  interpreted  by  the  highest 
tribunals  of  the  land,  and  annotated  by  very  many  learned 
commentators,  still  the  majority  of  the  practitioners  and  Judgei 
of  the  eountry  betray  a  sadly  imperfect  acquaintance  with  it6 
principles.  In  the  case  of  Phulkuar  v.  Svbjan  Pande,  I.  L.  R. 
4  All.  249,  Stuart  C.  J.  very  justly  remarked  that  ^  in  fact 
taking  and  recording  evidence  is  a  judicial  duty,  which,  in  these 
provinces,  is  performed  in  a  manner  which,  to  say  the  least,  is 
most  perfunctory,  so  much  so  as  to  make  the  so-ealled  depositions 
in  many,  if  not  in  most  cases,  utterly  useless  for  the  purposes 
of  justice.  The  want  of  skill  in  this  respect  is  specially  and 
sadly  observable  in  Native  Judges,  who  seem  altogether 
unacquainted  with  the  manner  in  which  witnesses  should  be 
examined.  A  witness's  cause  of  knowledge  of  the  facts  to  whidh 
he  deposes  is  scut^ly  ever  known,  and  it  is  not  too  much  to 
say  that  nine-tenths  of  the  depositions,  which  are  brought  before 
us,  scarcely  contain  a  single  word  of  evidence  properly  so 
called  .  .  •  Even  in  this  High  Court  pleaders  of  eminence  and 
of  undoubted  ability  and  learning  are  often  seen  to  read  and  to 
argue  with  all  the  composure  of  the  most  serious  advocacy  on 
the  miserable  contents  of  sucli  worthless  documents.  In  fact 
many  judicial  officers  and  pleaders,  certainly  those  in  the 
districts,  seem  utterly  ignorant  on  the  subject  of  evidence." 
Such  remarks  may  even  now  be  made  with  equal  appropriate- 
ness. This  lamentable  state  of  things  is  due  partly  to  the 
want  of  proper  legal  training  of  our  lawyers  and  Judges  and 
partly  to  the  unsuitability  of  the  law  itself.  It  is  Uierefore 
proposed  to  give  an  outline  of  the  plan  of  the  Act,  and  of  the 
method  which  has  been  adopted  in  it,-  that  the  student  may  have 
little  difficulty  in  understanding  this  important  branch  of  law. 

Its  plan  and  method. — The  Indian  Evidence  Act  embodies 
the  results  of  the  experience  of  ages  in  a  very  careful  and 
methodical  manner.  Its  arrangement  and  method  of  statement 
are  its  distinctive  characteristics,  being  affirmative  in  their  nature. 
Its  phraseology  is  of  peculiar  value,  as  it  aims  at  providing  a 
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safeguard  against  inconsistent  and  opposite  conclusions,  by  avoid- 
ing certain  ambiguous  and  double-meaning  expressions,  which 
have  been  engrafted  upon  some  of  the  fundamental  principles 
of  the  English  Law  of  Evidence.  The  expression  'hearsay  is 
no  evidence,'  being  very  vague  and  susceptible  of  different 
meanings,  has  been  carefully  avoided  in  the  Act.  The  expres- 
sion *  circumstantial  evidence '  has  also  been  avoided  for  similar 
reasons.  By  this  improvement  in  the  phraseology  much  obscu- 
rity, which  is  to  be  found  in  the  ordinary  English  treatises,  has 
been  removed,  and  the  rules  of  law  have  been  set  forth  in  clearer 
light.  The  wisdom  and  sagacity  of  the  framer  of  the  Code  may 
be  sufficiently  understood  if  the  student  of  law  would  carefully 
peruse  his  'Introduction  to  the  Evidence  Act,'  in  which  he 
propounds  a  theory  of  judicial  evidence  which,  says  Sir  H.  S. 
Maine,  "seems  to  me  more  nearly  correct  than  any  hitherto 
given  to  the  world  by  a  lawyer."  The  English  text-books  on 
the  Law  of  Evidence  represent  the  law  as  a  system  of  exclusion, 
but  our  Code  keeps  the  rules  of  exclusion  in  the  back  ground, 
and  sets  forth  the  dominant  rules  in  an  affirmative  manner. 
The  Act  is  divided  into  two  principal  divisions.  The  first 
division  deals  with  the  relevancy  of  facts.  It  begins  by 
declaring  that  evidence  may  be  given  in  any  suit  or  proceeding 
of  the  existence  or  non-existence  of  every  fact  in  issue  and  of 
such  other  facts  as  are  hereinafter  declared  to  be  relevant,  and 
of  no  others.  '  It  then  lays  down  what  are  relevant  facts.  In 
the  first  place,  it  says  that  evidence  of  the  actual  facts  in  issue 
is  admissible.  In  the  second  place,  it  lays  down  the  forms  of 
connection  which  must  exist  between  two  facts  in  order  that 
the  one  may  be  taken  into  account  for  forming  a  belief  about 
the  other.'  One  fact  is  relevant  to  another  fact  when  the 
existence  of  the  one  can  be  shown  to  be  the  cause  or  one  of  the 
causes,  or  the  effect  or  one  of  the  effects,  of  the  existence  of 
the  other,  or  when  the  existence  of  the  one,  either  alone  or 
together  with  other  facts,  renders  the  existence  of  the  other 
highly  probable  or  improbable  according  to  the  common  course 
of  events.*  Sir  F.  J.  Stephen  has  arranged  relevant  facts  under 
five  headings,  vw.,  I,  Acts  and  events  (sees.  1 — 16) ;  II,  State- 
ments   (sees.    17 — 39);    III,    Decrees,    judgment    and     orders 

*  Vide  Stepheu's  Digest  of  the  Law  of  Evidtnce. 
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(»ec8.  40 — 14) ;    IV,    Opinions  (sees.  45—50) ;  V,  Character  and 
reputation  (sees.  52 — 55). 

Under  the  heading  of  facts  and  events  are  classed  (1)  facts 
forming  part  of  the  same  transaction  (sec.  6) ;  (2)  facts  nvhich 
are  the  occasion^  cause  or  effect  of  facts  in  issue  (sec.  7) ;  (3) 
facts  which  show  or  constitute  a  motive  or  preparation,  as  also 
the  previous  or  subsequent  conduct  of  parties  (sec.  8) ;  (4)  facts 
necessary  to  explain  or  introduce  relevant  facts  (sec.  9);  (5) 
things  said  or  done  by  conspirator  in  reference  to  common  design 
(sec  10) ;  (6)  facts  inconsistent  with  any  fact  in  issue  or  relevant 
fact,  and  facts  which  make  the  existence  or  non-existence  of  any 
fact  in  issue  or  relevant  fact  highly  probable  or  improbable 
(sec  11);  (7)  facts  which  enable  the  Court  to  determine  the 
amoant  oi  damages  (sea  12) ;  (8)  facts  showing  the  existence 
of  any  right  or  custom  (sec.  13) ;  (9)  facts  showing  existence 
oi  state  of  mind  or  of  body  or  bodily  feeling  (sec.  14) ;  (10) 
facia  bearing  on  question  whether  an  act  was  accidental  or  inten- 
tional (sec.  15);  (11)  facts  showing  the  existence  of  any  course 
of  business  (sec.  16). 

The  next  class  of  relevant  facts  are  certain  statements.  They 
are  (1)  admissions  (sees.  17 — 23,  and  31);  (2)  confessions  (sees.  24— 
30) ;  (3)  statements  by  persons  who  cannot  be  called  as  witnesses 
(sees.  32-33) ;  (4)  statements  made  under  special  circumstances 
(sees.  34—38). 

The  third  class  of  relevant  facts  are  judgments,  decrees  and 
orders  of  the  Courts  of  Law  (sees.  40 — 44).  Sec.  40  makes 
previous  judgments  relevant  to  bar  a  second  suit  or  trial,  such 
judgments  must  be  judgments  inter  partes.  Sec.  41  deals 
with  those  judgments  which  are  called  judgments  in  rem.  They 
operate  not  only  as  against  the  parties  to  the  suit,  but  as  against 
all  the  world.  Section  42  makes  judgments,  other  than  those 
mentioned  in  sec.  41,  relevant,  if  they  relate  to  matters  of  a 
public  nature  relevant  to  the  enquiry. 

The  fourth  class  of  relevant  facts  are  opinions  of  experts,  and 
of  persons  possessing  special  means  of  information.  Opinions  of 
experts  are  relevant  when  the  Court  has  to  form  an  opinion 
upon  a  point  of  foreign  law,  or  of  science  or  art,  or  as  to 
identity  of  handwriting  (sec.   45).    The  opinion  of  a    person 
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^KMroes^g  s^ial  means  of  inforoiatioti  is  relevant  when  the 
Court  has  to  form  an  opinion  as  to  the  person  by  whom  any 
document  was  written  or  signed  (sec.  47),  as  to  the  existence 
*  of  any  general  custom  or  right  (sec.  48),  as  to  the  usages  and 
tenets  of  any  body  of  men  or  family,  &c^  as  to  constitution  and 
government  of  any  religious  or  charitable  foundation,  as  to 
meaning  of  words  or  terms  used  in  particular  classes  of  people 
(sec.  49),  and  as  to  the  relationship  of  one  person  to  another 
(sec.  60).  Facts  bearing  upon  opinions  of  experts  are  relevant 
under  sec.  46,  and  the  grounds  on  which  opinions  are  based 
are  relevant  under  sec.  51. 

The  last  clajss  of  relevant  facts  is  character  and  reputation 
of  parties.  In  civil  enquiries,  no  evidence  of  character  is 
relevant  to  make  the  conduct  imputed  to  a  party  probable  or 
improbable  (sec.  52),  such  evidence  is  relevant  only  as  affecting 
damages  (sec.  55),  In  criminal  enquiries  the  case  is  different* 
Sec.  53  makes  evidence  of  good  character  relevant  in  such 
enquiries.  Sec. .  54  lays  down  when  evidence  of  previous  bad 
character  is  relevant. 

This  may  be  called  the  substantive  part  of  the  Law  of 
Evidence,  as  it  enumerates  the  materials  which  may  be  relied 
upon  in  eveiy  judicial  enquiry.  The  next  or  formal  part  of 
the  law  is  concerned  with  the  manner  in  which  facts,  which  are 
relevant  under  the  sections  mentioned  above,  are  to  be  proved* 
Part  II  of  the  Act  deals  with  the  general  principles  governing 
'  proof.'     Part  III  treats  of  the  production  and  effect  of  evidence^ 

In  treating  of  the  subject  of  *  proof,'  the  framer  of  the  Code 
fitst  mentious  the  two  classes  of  facts  which  need  not  be  proved, 
VIZ.,  (1)  facts  of  which  the  Court  will  take  judicial  notice,  such 
facts  are  enumerated  in  sec.  57 ;  (2)  facts  which  have  been' 
admitted  or  which  the  parties  have  agreed  to  admit  (sec.  58). 
Besides  the  two  kinds  of  facts  mentioned  abote,  all  other 
facts  need  be  proved  by  legal  evidence.  The  Code  then  lays 
down  two  general  rules  of  law,  viz,,  that  (1)  all  facts,  except 
the  contents  of  documents,  may  be  proved  by  oral  evidence 
(sec.  59),  and  that  (2)  oral  evidence  must,  in  all  cases  whatever, 
be  direct,  that  is  to  say  (a)  if  it  refers  to  fact  which  could  be 
seen,  it  must.be  the  evidence  of  a  witness  who  says  he  saw  it ; 


Digitized  by 


Google 


INTRODUCTION.  XXI 

(&)li  it   refers   to   a  fact  which   could  be   heard,   it  must  be 

the  evidence  of  a  witness  who  says  he  beard   it ;  (c)  if  it  refers 

to  a  fact  which  could  be  perceived  by  any  other  sense  or  in  any 

other  manner,  it  must  be  the  evidence  of  a  witness  who  says 

he  perceived   it  by   that  sense   or  in  that  manner;  (d)  if  it 

refers  to  an  opinion  or  to  the  grounds  on  which  that  opinion 

is  held,    it   must   be   the  evidence  of  the  person  who  holds  that 

opinion  on  those  grounds  (sec.  60).     An  exception  to   the  rule 

about  opinion,  evidence  is  made  in  favour  of  experts,   whose 

opinions  are  expressed  in  treatises  commonly  offered   for  sale, 

when   such  experts  are  dead  or  cannot  be  found,  or  have  become 

incapable  of  giving  evidence,  or,  if  to  call  them  as  witnesses, 

it  would  involve  unreasonable  delay  or  expense,  then  such  treatises 

may  be  produced  as  evidence  of   such  opinions,   and   of    the 

grounds    on    which    they  are  based  (sec.  60).       Sec.   60    also 

provides  that  if  oral  evidence  refers  to  the  existence  or  condition 

of  any   material   thing  other  than  a  document,  the  Court  may 

leqnire  it  to  be  produced  for  inspection. 

The  Code  then,  in  Chapter  V,  deals  with  documentary  evidence. 
The  general  rule  is  that  documents  may  be  proved  either  by 
primary  or  by  secondary  evidence.  Primary  evidence  means 
the  document  itself  (sec.  62),  secondary  evidence  is  of  five 
different  descriptions,  vt«.,  (a)  certified  copies,  (6)  copies  made 
from  the  original  by  mechanical  processes,  and  copies  compared 
with  such  copies ;  (e)  copies  made  from  or  compared  with  the 
original ;  (d)  counter-parts  of  documents  as  against  the  parties 
who  did  not  execute  them ;  (e)  oral  accounts  of  the  contents 
of  a  document  given  by  some  person  who  has  himself  seen 
it  (sec.  63).  Sec.  64  lays  down  the  rule  that  documents  must 
be  proved  by  primary  evidence  except  in  the  following  cases  : 
(a)  when  the  original  is  in  the  power  or  possession  of  the 
opposite  party,  or  of  any  person  out  of  the  reach  of,  or  not 
liable  to  the  process  of  the  Court,  or  of  any  person  legally 
bound  to  produce  it,  and  when,  after  the  notice  mentioned 
in  sec.  66,  such  person  does  not  produce  it,  in  this  case  any 
secondaiy  evidence  of  the  contents  is  admissible  ;  (b)  when  the 
existence  or  contents  of  the  original  are  proved  to  have  been 
admitted  in  writing  by  the  person  against  whom  it  is  to  be 
proved    or    his   representative   in     interest,    in    this     case     the 
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written  admission  only  is  admissible;  (c)  when  the  origiDal 
has  been  lost  or  destroyed  or  when  the  party  offering  evidence 
of  its  contents  cannot,  for  any  other  reason  not  arising  from 
his  own  default  or  neglect,  produce  it  in  reasonable  time,  in 
this  case  any  secondary  evidence  is  admissible ;  (d)  when  the 
original  is  of  such  a  nature  as  not  to  be  easily  moveable,  in 
this  case  also  any  secondary  evidence  is  admissible ;  (e)  when 
the  original  is  a  public  document  within  the  meaning  of  sec. 
74,  in  this  case  only  a  certified  copy  of  the  document  is 
admissible ;  (/)  when  the  original  is  a  document  of  which  a 
certified  copy  is  permitted  to  be  given  in  evidence,  in  this 
case  also  only  a  certified  copy  of  the  documents  is  admissible ; 
(^)  when  the  originals  consist  of  numerous  accounts  or  other 
documents  which  cannot  conveniently  be  examined  in  Court, 
and  the  fact  to  be  proved  is  the  general  result  of  the  whole 
collection,  here  the  result  may  be  proved  by  any  person 
skilled  in  the  examination  of  such  documents,  who  has  examined 
them  (sec.  65).  The  provisions  as  to  the  proof  of  handwriting 
and  signatures,  where  a  document  is  alleged  to  have  been  written 
or  signed  by  a  particular  person,  and  as  to  proof  of  attestation 
when  document  is  required  by  law  to  be  attested,  are  contained 
in  sees.  67 — 73.  Sec  74  enumerates  public  documents.  Sec  76 
gives  a  definition  of  a  certified  copy.  Sees.  77  and  78  say  how 
public  documents  are  to  be  proved,  then  follow  the  provisions 
regarding  the  presumptions  as  to  genuineness  of  certified  copies 
(sec.  79),  of  documents  produced  as  record  of  evidence  or  state- 
ment or  confession  by  any  prisoner  or  accused  person  (sec.  80), 
of  gazettes,  newspapers,  private  Acts  of  Parliament,  and  other 
documents  purporting  to  be  documents  directed  by  any  law  to 
be  kept  by  any  person  (sec.  81),  of  documents  admissible  in 
England  without  proof  of  seal  or  signature  (sec.  82),  of  maps  or 
plans  made  by  authority  of  Government  (sec.  83),  of  collections 
oi  laws  and  reports  of  decisions  (sec  84),  of  powers-of-attomey 
(sec.  85),  of  certified  copies  of  foreign  judicial  records  (sec  86), 
of  any  book  to  which  the  Court  may  refer  on  a  matter  of  puUio 
or  general  interest,  and  any  published  chart  or  map  produced 
for  its  inspection  (sec.  87),  of  telegraphic  messages  (sec  88), 
of  documents  called  for  and  not  produced  afler  notice  to  pro- 
duce (sec.  89),  and  of  documents  thirty  yeais  old,  and  produced 
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from  proper  custody  (sec.  90).  Sees.  79 — 85  and  89  provide 
for  caaee  in  which  the  Court  shall  presume  certain  things  about 
the  documents  mentioned  in  them.  Sees.  86,  87,  88  and  90 
provide  for  cases  in  which  the  Court  may  presume  certain 
things  about  them.  Chapter  VI  lays  down  the  rules  regarding 
the  excluuon  of  oral  by  documentary  evidence.  Sec  91  broadly 
lays  down  that  when  the  terms  of  a  contract,  or  of  a  grant, 
or  of  any  other  disposition  of  property,  have  been  reduced  to 
the  form  of  a  document,  and  in  all  cases  in  which  any  matter 
is  required  by  law  to  be  reduoed  to  the  form  of  a  document,  no 
derivative  and  consequently  no  verbal  or  other  parol  evidence 
of  their  consents  is  receivable,  until  the  absence  of  the  originid 
writing  is  accounted  for.  The  writing  itself  is  not  only  the  best, 
bat  is  the  only  admissible  evidence  of  the  matter  which  it  contains. 
This  rule  is  subject  to  two  exceptions.  Exception  1 — When  a 
public  offioer  is  required  by  law  to  be  appointed  in  writing,  and 
when  it  is  shown  that  any  particular  person  has  acted  as  such 
officer^  the  writing  by  which  he  is  appointed  need  not  be  proved. 
Exception  2 — Wills  admitted  to  probate  in  British  India  may 
be  proved  by  the  probate.  The  second  rule  is  that  in  any 
auch  case  no  evidence  of  any  contemporaneous  oral  agreement  or 
statement  shall  be  admitted  as  between  the  parties  to  the  do- 
cument or  their  representatives,  for  the  purpose  of  contradicting, 
varying  adding  to,  or  subtracting  from,  its  term.  There  are 
six  important  provisos  to  this  rule,  which  modify  it  to  a  con- 
siderable extent.  They  are  the  following : — (1)  Any  fact  may  be 
proved  which  would  invalidate  any  document,  or  which  would 
entitle  any  person  to  any  decree  or  order  relating  thereto  ;  (2) 
The  existence  of  any  separate  oral  agreement  as  to  any  matter 
on  which  a  document  is  silent,  and  which  is  not  inconsistent 
with  its  terms  may  be  proved ;  (3)  The  existence  of  any  separate 
oral  agreement  constituting  a  condition  precedent  to  the  attach- 
ing of  any  obligation  under  the  document  may  be  proved; 
(4)  A  subsequent  oral  agreement  to  modify  or  reverse  the 
original  contract  may  be  proved,  except  when  it  is  obliged  by 
law  to  be  in  writing,  or  has  been  duly  registered ;  (5)  Any 
usage  or  custom  by  which  incidents  not  expressly  mentioned 
in  any  contract  are  usually  annexed  to  contracts  of  that  de- 
icriptiou   may  be  proved;  (6)  Any  fact  may  be  proved  which 


Digitized  by 


Google 


XXIV  INTRODUCTION. 

shows  in  what  manner  the  language  of  a  document  is  rdated 
to  existing  facts.  The  rules  as  to  the  admissibility  of  extraneous 
evidence  for  the  purpose  of  interpreting  documents  are  con- 
tained in  sees.  93 — 100.  They  may  be  stated  as  follows:  (1) 
When  the  language  is  on  its  face  ambiguous  or  defective,  no 
extraneous  evidence  is  allowed  to  remedy  the  defects  (sec.  93) ; 
(2)  When  language  is  plain  in  itself  and  applies  accurately  to 
existing  facts,  evidence  cannot  be  given  to  show  that  it  was 
intended  to  apply  to  other  facts  (sec.  94);  (3)  When  language 
is  plain  in  itself,  but  is  unmeaning  in  reference  to  existing  factB, 
evidence  may  be  given  to  show  that  it  was  used  in  a  peculiar 
sense  (sec.  95) ;  (4)  When  language  would  apply  equally  well 
to  several  persons  or  things,  but  could  not  have  been  intended 
to  apply  to  more  than  one  of  them,  evidence  may  be  given  to 
-show,  to  which  of  those  persons  or  things  it  was  intended  to 
apply  (sec.  96) ;  (5)  When  the  language  used  applies  partly  to 
one  set  of  existing  facts  and  partly  to  another  set  of  existing 
facts,  but  the  whole  of  it  does  not  apply  correctly  to  either, 
evidence  may  be  given  to  show  to  which  of  the  two  it  was 
meant  to  apply  (sec.  97) ;  (6)  Evidence  may  be  given  to  show 
the  meaning  of  illegible  or  not  commonly  intelligible  characters 
of  foreign,  obsolete,  technical,  local  and  provincial  expressions, 
of  abbreviations  and  of  words  used  in  a  peculiar  sense.  These 
rules  of  construction  do  not  apply  to  documents  which  are 
governed  by  the  Indian  Succession  Act  (sec.  100). 

The  third  part  of  the  Evidence  Act  deals  with  the  subject 
of  production  and  effect  of  evidence,  and  is  divided  into  five 
ohapters.  Chapter  VII,  which  relates  to  the  burden  of  proof,  deals 
with  the  subject  of  presumptions.  The  general  principles  which 
regulate  the  burden  of  proof  are  laid  down  in  sees.  101 — 106. 
Sec.  101  asserts  that  whoever  desires  any  Court  to  give  Judgment 
as  to  any  legal  right  or  liability  dependent  on  the  existence  of 
facts  which  he  asserts  must  prove  that  those  facts  exist.  The 
next  section  supplies  a  test  for  the  purpose  of  ascertaining  on 
whom  the  burden  of  proof  lies.  It  says  that  the  burden  of 
proof  lies  on  that  person  who  would  fail  if  no  evidence  at  all 
were  given  on  either  side.  Sec.  103  says  that  when- a  person 
wishes  the  Court  to  believe  in  the  existence  of  any  particular 
fact,  he  should  prove  it.    Sec.  104  provides  that  the  burden  of 
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praying  any  fact  necessary  to  be  proved  in  order  to  enable  any 
person  to  give  evidence  of  any  other  fact  is  on  the  person  who 
wishes  to  give  such  evidence.  Sec.  105  relieves  the  prosecution 
from  the  necessity  of  proving  the  absence  of  circumstances 
wbich  might  constitute  a  general  or  special  exception  under  the 
Indian  Penal  Code  or  any  other  law  defining  an  offence.  It  is 
incumbent  on  the  accused  to  prove  the  existence  of  circum- 
stances which  would  show  that  the  exceptive  clause  takes  his  case 
out  of  the  danger  of  the  law.  Sec.  106  says  that  when  any 
fact  is  especially  within  the  knowledge  of  any  person,  the  burden 
of  proving  that  fact  is  upon  him. 

The  Code  next  enumerates  the  cases  in  which  the  burden  of 
proof  is  determined  in  particular  cases,  not  by  the  relation  of  the 
parUes  to  the  cause,  but  by  presumptions  (sees.  107 — 111).     If 
a  man  is  shown  to  have  been  alive  within  thirty  years,   the 
burden  of  proving  that  he  is  dead  lies  on  the  person  affirming 
it  (sec.  107)  ;  if  a  person  has  not  been  heard  of  for  seven  years, 
the   burden  of  proving  that  he  is  alive  is  on  the  person  who 
affirms  it  (sec.  108) ;  when  people  are  shown  to  have  stood  in 
the  relation  of    partners,   landlord   and  tenant,  principal  and 
agent,   the  burden  of  proving  that   they  do  not  stand  or  have 
ceased  to  stand  to  each  other  in  those  relationships  respectively 
is  on  the   person  who  affirms  it  (sec.  1 09) ;  when  a  man  is  in 
possession  of  anything,  the  burden  of  proving  him  not  to  be 
the  owner  lies  on  the  person  asserting  that  he  is  not  the  owner 
(sec.  110) ;  the  burden  of  proving  the  good  faith  of  transactions 
between  parties,   one  of  whom  stands  to  the  other  in  a  position 
of  active  confidence,  is  on  the  party  who  is  in  a  position  of  active 
confidence  (sec.  111).    The  law  then  notices  two  cases  of  con- 
clusive presumptions,  the  presumption  of  legitimacy  from  birth 
during    marriage  (sec.  112),    and    the  presumption  of  a  valid 
cession  of  territory   from  the  publication  of    a  notification  to 
that  eflfect  in  the  Gazette  of  India  (sec.  113).     Finally,  it  declares, 
in  sec.  114,  that  the  Court  may  presume  the  existence  of  any 
fact  which  it  thinks  likely  to  have  happened,  regard  being  had 
to  the  common  course  of  natural  events,   human  conduct,   and 
public  and  private  business,  in  their  relation  to  the  facts  of  the 
particular  case.     A  large  number  of  presumptions,  to  which  the 
English  text-books  give  an  artificial  value,  .are  treated  as  mere 
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maxims,  and  the  Court  is  given  a  very  wide  discretion  to  apply 
them  to  the  facts  before  it,  and  draw  whatever  inferences  it 
thinks  just. 

Next  comes  the  subject  of  estoppels.  The  English  law  divides 
estoppels  into  three  kinds,  namely,  1st — By  matter  of  record ; 
2nd — By  deed ;  3rd — In  pai$.  Chapter  VIII  is  concerned  with 
estoppels  of  the  last  class  only.  The  definition  of  estoppel  given 
in  sec.  115  is  not  an  exhaustive  one.  The  section  says  that 
when  one  person,  by  his  declaration,  act  or  omission,  intentionally 
caused  or  permitted  another  person  to  believe  a  thing  to  be  true, 
and  to  act  upon  such  belief,  neither  he  nor  his  representative 
shall  be  allowed  in  any  suit  or  proceeding  between  himself  and 
such  person  or  his  representative  to  deny  the  truth  of  that 
thing.  The  next  section  says  that  tenant  shall  not,  during  the 
continuancy  of  the  tenancy,  be  permitted  to  deny  that  the 
landlord,  had  a  title  at  the  beginning  of  the  tenancy,  nor  shall 
any  person,  who  came  upon  any  immoveable  property  by  the 
license  of  the  person  in  possession  thereof,  be  permitted  to  deny 
that  such  person  had  a  title  to  such  possession  at  the  time  when 
the  license  was  given.  Sec.  117  says  that  no  acceptor  of  a  bill 
of  exchange  shall  be  permitted  to  deny  that  the  drawer  had 
authority  to  draw  such  bill  or  to  endorse  it,  nor  shall  any 
bailee  or  licensee  be  permitted  to  deny  that  his  bailor  or  licensor 
had,  at  the  time  when  the  bailment  or  license  commencedi 
authority  to  make  such  bailment,  or  grant  such  license. 

The  Act  then  lays  down  the  rules  governing  the  examination 
of  witnesses.  Chapter  IX  speaks  of  witnesses.  Sec.  118  specifies 
who  may  testify ;  sec.  119  says  how  evidence  of  dumb  witnesses 
may  be  taken ;  sec.  120  says  that  parties  to  all  civil  and  criminal 
proceedings  are  competent  witnesses ;  sec.  121  says  that  Judges 
and  Magistrates  are  not  compelled  to  answer  any  questions  as 
to  their  conduct  in  Court  as  Judges  and  Magistrates,  but  they 
may  be  examined  as  to  other  matters  which  occurred  in  their 
presence  whilst  they  were  so  acting.  Sec.  133  makes  an  accom- 
plice a  competent  witness.  Last  of  all,  it  is  provided  by  sec.  134 
that  no  particular  number  of  witnesses  shall,  in  any  case,  be 
required  for  the  proof  of  any  ^t. 

In  the  same  chapter  provisions  are  made  for  the  protection 
of    certain     communications.      Communications    made    during 
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marriage  are  privileged  (see.  122) ;  no  evidenoe  should  be  ghren  of 
affiura  of  state  without  the  permission  of  the  offieer  at  the  head 
of  the  department  (see.  123);  no  official  communications  should 
be  disclosed  (sec.  124) ;  no  Magistrate  or  police-officer  is  bound 
to  say  whence  he  got  any  infdrmati<m  as  to  the  commission  of 
any  offence  (aeo.  125);  professional  communications  made  to 
legal  advisers  are  not  to  be  disclosed  (sec.  126) ;  interpreters 
and  the  deib  or  servants  of  legal  advisers  are  also  bound  not 
to  disclose  professional  communications  (sec.  127);  sec.  128 
says  that  the  privil^;e  is  not  waived  by  the  client  by  giving 
evidence ;  aec.  129  says  that  the  privil^;e  is  waived  only  when 
the  client  offers  himself  as  a  witness.  Sees.  130  and  131  give 
to  a  witness  the  right  to  refuse  the  production  of  his  title-deeds. 
Sec.  132  embodies  a  rule  of  law  which  is  wider  than  what 
prevails  in  England.  It  lays  down  that  a  witness  would  not 
be  excoaed  from  answering  criminating  questions  if  they  relate 
to  matters  relevant  to  the  matter  in  issue. 

We  oome  next  to  the  mode  in  which  witnesses  are  to  be 
examined.  The  Act  says  that  i^e  order  of  production  of  wit- 
nesses shall  be  regulated  by  t^e  law  and  practice  for  the  time 
being  Telating  to  civil  and  criminal  procedure  respectively,  and 
in  the  absence  of  any  such  law  by  the  discretion  of  the  Court 
(sec.  135).  It  then  lays  down  the  very  important  rule  that  all 
questions  of  admisability  of  evidence  should  be  decided  by 
the  Judge  (sec  136). 

The  examination  of  a  witness  by  the  party  who  calls  him 
shall  be  called  his  examination-in-chief.  His  examination  by 
the  opposite  party  shall  be  called  his  cross-examination,  and  his 
examination  subsequent  to  his  cross-examination  by  the  party 
who  called  him  shall  be  called  his  re-examination.  Only  such 
questions  as  relate  to  relevant  facts  may  be  asked  in  such 
examinations,  but  the  re-examination  must  be  directed  to  the 
explanation  of  matters  referred  to  in  cross-examination  (sec.  138). 
Sec.  141  gives  the  definition  of  a  leading  question.  Such  ques- 
tions should  not  be  asked  in  examination-in-chief  or  in  re-examin- 
ation as  of  right,  but  they  may  be  asked  in  cross-examination 
(sees.  141 — 143)«  A  witness  should  not  be  asked  to  make  any 
statements  as  to  matters  in  writing,  if  objected  to  by  the  opposite 
party  (sec.  144).    Sec.  145  lays  down  the  rule  of  cross-examining 
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B  witness  as  to  his  previous  statements  in  writing  without 
showing  the  writing  to  him,  but  it  says  that  if  it  is  intended  to 
contradict  him  by  such  writing,  the  attention  of  the  witness 
must  be  drawn  to  it,  before  such  writing  can  be  proved.  Then 
reference  is  made  to  the  class  of  questions  which  are  asked  only 
for  the  purpose  of  testing,  impugning  or  confirming  the  veracity 
of  a  witness.  Sec.  146  says  that  a  witness  may  be  asked  in 
cross-examination  questions  which  tend  (1)  to  test  his  veracity, 

(2)  to  discover  who  he  is  and  what  is  his  position  in  life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character.  When  questions 
are  put  with  a  view  to  injuring  the  character  of  a  witness,  a 
discretion  is  given  to  the  Judge  either  to  allow  or  disallow  such 
questions  (sec.  148).  Such  questions  should  not  be  asked  without 
reasonable  grounds  (sec.  149).  Indecent  and  scandalous  questions 
should  not  be  asked,  unless  they  relate  to  facts  in  issue  (sec.  151), 
nor  should  insulting  and  annoying  questions  be  put  (sec.  152). 
Sec.  153  excludes  evidence  to  contradict  answers  to  questions 
testing  veracity.  Witnesses  sometimes  turn  hostile  to  the  party 
calling  them,  therefore  the  Court  is  given  the  discretion  to 
permit  the  party  calling  such  witnesses  to  put  any  questions 

to  them  which  might  be  put  in  cross-examination  by  the  adverse 
party  (sec.  154).  Sec,  155  says  that  the  credit  of  a  wijbness  may 
be  impeached  in  the  following  ways  by  the  adverse  party,  or, 
with  the  consent  of  the  Court,  by  the  party  who  calls  him : 

(1)  by  evidence  of  persons  who  testify  that  they,  from  their 
knowledge  of  the  witness,  believe  him  to  be  unworthy  of  credit; 

(2)  by  proof  that  a  witness  has  been  bribed,  or  has  accepted 
the  offer  of  a  bribe,  or  has  received  any  other  corrupt  induce- 
ment to  give  his  evidence ;  (3)  by  proof  of  former  statements 
inconsistent  with  any  part  of  his  evidence  which  is  liable  to 
be  contradicted ;  (4)  when  a  man  is  prosecuted  for  rape  or  an 
attempt  to  ravish,  it  may  be  shown  that  the  prosecutrix  was 
of  generally  immoral  character.  Sees.  156  and  157  provide 
for  corroborating  a  witness  by  asking  him  about  circumstances, 
other  than  those  to  which  he  speaks,  and  by  proving  his  previous 
statements  relating  to  the  same  fact.  Sec.  158  says  that  state- 
ments relevant  under  sees.  32  and  33  may  be  corroborated  or 
contradicted  in  the  manner  the  statements  of  witnesses  deposing 
before  the  Court  may  be  corroborated  or  contradicted.     Sees.  159 
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and  160  contain  provisions  for  a  witness's  refreshing  his  memory 
bj  referring  to  certain  writing,  and  sec.  161  gives  the  opposite 
partj  right  to  inspect  such  writing  and  to  cross-examine  the  witness 
thereupon.  If  a  witness  be  summoned  to  produce  any  docu- 
ment, he  must  bring  it  to  Court,  and  if  he  has  any  objection 
to  its  production,  the  Court  is  to  decide  it  (sec.  162).  If  a  party 
calls  for  a  document  from  the  opposite  party  and  inspects  it 
after  production,  he  is  bound  to  give  it  as  evidence,  if  the  party 
producing  it  requires  him  to  do  so  (sec.  163).  If  a  party  refuses 
to  produce  a  document  which  he  has  had  notice  to  produce,  he 
cannot  afterwards  use  the  document  as  evidence  without  the 
consent  of  the  other  party  or  the  order  of  the  Court  (sec.  164). 
The  provisions  of  the  next  section  are  not  in  accordance  with 
English  ideas.  The  section  gives  power  to  the  Judge  to  ask 
any  question  at  any  time  of  any  witness  about  any  fact  relevant 
or  irrelevant  for  the  purpose  of  discovering  or  obtaining  proof 
of  relevant  facts,  and  to  order  the  production  of  any  document 
or  order.  Sec.  166  gives  the  jury  and  assessors  power  to  put 
questions  to  the  witnesses,  through  or  by  leave  of  the  Judge. 
The  Act  concludes  with  the  provision  to  the  effect  that  improper 
admission  or  rejection  of  evidence  shall  not  be  ground  of  itself 
for  a  new  trial  or  reversal  of  any  decision  in  any  case,  if  it 
shall  appear  to  the  Court  before  which  such  objection  is  raised, 
that  independently  of  the  evidence  objected  to  and  admitted, 
there  was  sufficient  evidence  to  justify  the  decision,  or  that,  if 
the  rejected  evidence  had  been  received,  it  ought  not  to  have 
varied  the  decision. 

As  the  Law  of  Evidence  deals  with  the  problems  of  judicial 
investigation  and  sets  forth  the  principles  upon  which,  and  the 
methods  by  which,  such  problems  can  be  successfully  solved, 
we  have  given  above  a  general  outline  of  the  plan  of  the  Indian 
Evidence  Act.  For  the  proper  understanding  of  this  plan,  it 
ia  necessary  for  the  student  of  law  to  read  carefully  the  remarks 
of  Sir  J.  F.  Stephen  on  the  general  distribution  of  the  subject 
of  evidence  contained  in  Chapter  I  of  his  worit  entitled  "An 
introduction  to  the  Indian  Evidence  Act."  He  says :  "  Thus, 
in  general  terms,  the  Law  of  Evidence  consists  of  provisions  upon 
the  following  subjects  : — 

(1)  The  relevancy  of  &kcts ; 
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(2)  The  proof  of  facts ; 

(3)  The  production  of  proof  of  relevant  facta. 

"  The  matter  must,  however,  be  carried  further.  The  three 
general  heads  may  be  distributed  more  particularly  as  follows  : — 

"L  The  Relevancy  of  Facts.— Facts  may  be  related  to 
rights  and  liabilities  in  one  of  two  ways — 

"  (1)  They  may  by  themselves,  or  in  connection  with  other  facts, 
constitute  such  a  state  of  things  that  the  existence  of  the  dis- 
puted right  or  liability  would  be  a  legal  inference  from  them. 
From  the  fact  that  A  is  the  eldest  son  of  B,  there  arises  of 
necessity  the  inference  that  A  is  by  the  law  of  England  the 
heir-at-law  of  B,  and  that  he  has  such  rights  as  that  status 
involves.  From  the  fact  that  A  caused  the  death  of  B  under 
certain  circumstances,  and  with  a  certain  intention  or  knowledge, 
there  arises  of  necessity  the  inference  that  A  murdered  B,  and 
is  liable  to  the  punishment  provided  by  law  for  murder. 

'*  Facts  thus  related  to  a  proceeding  may  be  called  facts  in 
issue,  unless  their  existence  is  undisputed. 

"  (2)  Facts,  which  are  not  themselves  in  issue  in  the  sense 
above  explained,  may  affect  the  probability  of  the  existence  of 
facts  in  issue,  and  be  used  as  the  foundation  of  inference  respect- 
ing them,  such  facts  are  described  in  the  Evidence  Act  as 
relevant  facts. 

"  All  the  facts  with  which  it  can  be,  in  any  event,  necessary 
for  Courts  of  Justice  to  concern  themselves  are  included  in 
these  two  classes. 

"  The  first  great  question,  therefore,  which  the  Law  of  Evidence 
should  decide,  is  what  facts  are  relevant 

"  What  facts  are  in  issue  in  particular  cases  is  a  question  to 
be  determined  by  the  substautive  law,  or  in  some  instances  by 
that  branch  of  the  law  of  procedure,  which  regulates  the  forms 
of  pleading,  civil  or  criminal. 

"  II.  The  Proof  of  Relevant  Pacts.— Whether  an  alleged 
fact  is  a  fact  in  issue  or  a  relevant  fact,  the  Court  can  draw  no 
inference  from  its  existence  till  it  believes  it  to  exist,  and  it 
is  obvious  that  the  belief  of  the  Court  in  the  existence  of  a 
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given  fact  ought  to  proceed  upon  grounds  altogether  independent 
of  the  rektion  of  the  fact  to  the  object  and  nature  of  proceeding 
in  which  its  existence  is  to  be  determined.  The  question  is 
whether  A  wrote  a  letter.  The  letter  may  have  contained 
the  terms  of  a  contract.  It  may  have  been  a  libel.  It  may 
have  constituted  the  motive  for  the  commission  of  a  crime 
by  B.  It  may  supply  proof  of  an  alibi  in  favour  of  A.  It  may 
bean  admission  or  a  confession  of  crime,  but  whatever  may 
be  the  relation  of  the  fact  to  the  proceeding,  the  Court  cannot 
act  upon  it,  unless  it  believes  that  A  did  write  the  letter,  and 
that  belief  must  obviously  be  produced,  in  each  of  the  cases 
mentioned,  by  the  same  or  similar  means.  If  the  Court  requires 
the  production  of  the  original  when  the  writing  of  the  letter 
18  a  crime,  there  can  be  no  reason  why  it  should  be  satisfied 
with  a  copy  when  the  writing  of  the  letter  is  a  motive  for  a 
crime.  In  short,  the  way  in  which  a  fact  should  be  proved 
depends  on  the  nature  of  the  fact,  and  not  on  the  relation  of 
the  fact  to  the  proceeding. 

"Some  facts  are  too  notorious  to  require  any  proof  at  all, 
and  of  these  the  Court  will  take  judical  notice  ;  but  if  a  fact  does 
require  proof,  the  instrument  by  which  the  Court  must  be 
convinced  of  it  is  evidence,  by  which,  I  mean,  the  actual 
words  uttered,  or  document,  or  other  things  actually  produced 
in  Court,  and  not  the  facts  which  the  Court  considers  to  be 
proved  by  those  words  and  documents.  Evidence  in  this  sense 
of  the  word  must  be  either  (1)  oral  or  (2)  documentary.  A 
third  class  might  be  formed  of  things  produced  to  Court,  not 
being  documents,  such  as  the  instruments  with  which  a  crime 
was  committed,  or  the  property  to  which  damage  had  been  done, 
but  this  division  would  introduce  needless  intricacy  into  the 
matter.  The  reason  for  distinguishing  between  oral  and  docu- 
mentary evidence  is  that  in  many  cases  the  existence  of  the 
latter  excludes  the  employment  of  the  former,  but  the  condition 
of  material  things,  other  than  documents,  is  usually  proved 
by  oral  evidence,  so  that  there  is  no  occasion  to  distinguish 
between  oral  and  material  evidence. 

"  It  may  be  said  that  in  strictness  all  evidence  is  oral,  as 
documents  or  other  material  things  must  be  identified  by  oral 
evidence    before   the    Court    can    take  notice  of    them.      It  is 
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unnecessary  to  disouss  the  justice  of  this  criticisoi,  the  phrase 
'documentary  evidence'  is  not  ambiguous,  and  is  convenient 
and  in  common  use.  The  only  reason  for  avoiding  the  use  of  the 
word  evidence  in  the  general  sense  in  which  most  writers  use  it 
is  that  it  leads,  in  practice,  to  confusion,  as  has  been  already 
pointed  out. 

"  in.  The  Production  of  Proot— This  includes  the  subject 
of  the  burden  of  proof ;  the  rules  upon  which  answer  the 
questions, — By  whom  is  proof  to  be  given  ?  The  subject  of 
witnesses — the  rules  upon  which  answer  the  questions,  who  is  to 
give  evidence,  and  under  what  conditions  ?  The  subject  of  the 
examination  of  witnesses — ^the  rules  upon  which  answer  the 
questions, — How  are  the  witnesses  to  be  examined,  and  how  is 
their  evidence  to  be  tested  ?  Lastly,  the  effect  upon  the  subse- 
quent proceedings  of  mistakes  in  the  reception  and  rejection  of 
evidence  may  be  included  under  this  head. 

"The  following  tabular  scheme  of  the  subject  may  be  an 
assistance  to  the  reader.  The  figures  refer  to  the  sections  of  the 
Act,  which  treat  of  the  matter  referred  to  : — 

The  object  of  legal  proceedings  is  the  determination  of  rights  and  liabilities  which 
depend  on  facts 


(8.8). 


In  issue  (s.  8). 


Relevant  to 
the  issue  (s.  8) 
which  may " 


—Connected  with  the  issue  (ss.  6—16). 

—Admission  (as.  17—31). 

— Statements  by  persons  who  cannot  be  called 

as  witnesses  (ss.  82-S8X 
— Statements  under  special  circumstances  (as. 

84-39).  ^ 

—Judgments  in  other  cases  (ss.  40—44). 
—Opinions  (ss.  46—51). 
—Character  (ss.  62— 66X 


Judicially 
noticed, 
Ch.  III. 


They  may  be 


Proved  by 
oral  evidence, 

Ch.  rv. 


Proved  by 

document^uy 

evidence, 

Ch.  V, 

which  is — 


—Primary  or  secondary  (ss.  «1— ««X 
—Attested  or  unattested  (ss.  67— 78i 
—Public  or  private  (ss.  74— 78X 
—Sometimes  presumed  to  be  g«nu» 

ine  (ss.  79— 90X 
—Exclusive  or  not  of  oral  evidence* 

Ch,VI. 


This  proof  must  be  produced  by  the  party  on 
whom  the  bimlen  of  proof  rests  (Ch.  vlll),  un> 
less  he  is  estopped  (Ch.  VIII> 

If  given  by  witnesses  (Ch.  IX),  they  must 
tenwr.  subject  to  rules  as  to  examination 
(Ch.  a).  Consequence  of  mistakes  defined, 
Ch.XI. 
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"  What  has  been  said  above  explains  with  suflBcient  clearaesa 
the  principlee  which  have  been  followed  in  framing  the  Act. 
These  principles  have  been  adopted  as  guides  to  action,  after 
prolonged  experience  and  varied  discussion,  as  thej  have  been 
found  to  be  extremely  valuable  as  tests  of  truth.  They  help 
to  produce  in  the  judicial  mind  a  reasonable  belief  as  to  exist- 
ence or  non-existence  of  certain  facts,  on  which  the  rights  or 
liabilities  of  the  parties  and  the  decision  of  the  case  depend. 
They  enable  the  Judge  to  select  the  materials  out  of  which 
belief  is  to  be  formed,  and  point  out  the  mode  in  which  the 
materiab  of  belief  are  to  be  presented  before  the  mind's  eye 
for  consideration.  But  however  valuable  these  rules  of  evidence 
may  be,  they  do  not  help  the  Judge  on  certain  branches  of 
judicial  inquiry.  One  of  the  most  difficult  functions  of  a  Judge 
is  to  decide  on  the  accuracy  and  truthfulness  of  the  witnesses 
who  are  the  legal  media,  through  whom  the  materials  of  belief 
are  presented  to  his  mind.  The  Act  does  not  affect  to  provide 
him  with  rules  to  guide  him  in  ascertaining  whether  a  witness 
was  deceived  or  not  as  to  what  his  senses  told  him,  whether  he 
accurately  remembered  or  not  what  he  saw,  and  whether  he 
is  telling  truth  in  his  evidence  before  the  Court.  A  proper 
sdution  of  such  questions  is  of  great  practical  importance  in 
every  judicial  proceeding  whatever ;  and  here  the  Judge  must 
be  guided  by  his  own  good  sense  and  judgment,  and  by  the 
results  of  close  observation  of  human  nature  and  conduct.* 

"  For  the  reasons  mentioned  above,  the  author  has  thought  it 
desirable  to  publish  an  edition  of  this  most  important  Act  of 
the  L^slature  with  copious  notes,  showing  the  scope  and  purport 
of  the  more  difficult  sections,  the  reason  of  the  rules  embodied 
in  them,  and  the  interpretations  which  have  been  put  on  them 
by  the  Highest  Courts  of  Judicature.  Special  care  has  been 
taken  to  make  the  notes  full,  accurate  and  trustworthy.  The 
principles  of  legal  evidence  need  illustrative  cases  to  explain 
their  meaning  and  use,  as  they  are  better  learnt  from  specific 
illustrations  and  from  actual  practice  than  from  abstract  theories. 
The  author  has,  therefore,  studiously  selected  the  cases  best 
calculated  to  serve  the  purpose,  and  has,  in  all  instances,  set 
forth  as  much  of  the  special  facts  on  which  the  decision  of  the 

*  For  practical  hinto,  %ide  author's  *  Sequel  to  the  Indian  Evidonoe  Act.' 
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case  with  reference  to  the  subject  of  this  work  turned.  He 
has  spared  neither  time  nor  pains  to  make  the  work  useful  to 
the  student  of  law,  as  also  to  Judges  and  legal  practitioners, 
and  he  will  be  perfectly  well  pleased  if  the  legal  public  find  it 
of  any  help  to  them." 

Tarapada  Banerji. 
Krishnaghur,         \ 
The  21 8t  December  1896 J 
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THE 

UW  OF  EVIDENCE  IN  INDIA 

BEING 

AOT  I  OF  1872. 


Passed  bt  the  GrOYERNOR-GENSRAL  OF  India 
IN  Council. 

(Beoeived  the  assent  of  the  Ctovernor-Oeneral 
in  Ooondl  on  15th  March  1872). 


Whereas  it  is  expedient  to  consolidate,  define 
Pyg,^„^ijj^  and  amend  the  law  of  evidence;  It 

is  hereby  enacted  as  follows  : — 

PARTL 

relevancy  of  facts. 


CHAPTER  L 

preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Evidence 
Act,  1872.'' 

It  extends  to  the  whole   of  British   India,   and 

applies  to  all  judicial  proceedings   in 

Extent  ^^  before  any  Court,  including  Courts 

Commeiioemeiit    Martial,  but  not  to  affidavits  presented 

to  any  Court    or    officer,     nor    to 

proceedings  before  an  arbitrator ;  and  it  shall  come 

into  force  on  the  first  day  of  September  1872. 

*^  The  law  of  evidence  is  the  lex  fari^  which  governs  the  Courts. 
Whether  a  witness  is  competent  or  not :  whether  a  certain  matter 
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requires  to  be  proved  by  writing  or  not :  whether  certain  evidence 
proves  a  certain  fact  or  not :  that  is  to  be  determined  by  the  law  of 
the  country  where  the  question  arises^  where  the  remedy  is  sought  to 
be  enforced  and  where  the  Court  sits  to  enforce  it.**  Vide  remarks  of 
Lord  Brougham  in  Batn  ▼.  Whitehaven  and  Fwmeu  Railway 
Company^  3  H.  L.  C.  1. 

Oonrt  MartiaL— The  Mutiny  Act  provides  :  <<  No  Court  Martia 
shall  in  respect  of  the  conduct  of  its  proceedings,  or  the  reception  or 
rejection  of  evidence,  be  subject  to  the  provisions  of  the  "  Indian 
Evidence  Act,  1872,  or  any  Act  of  any  Legislature,  other  than  the 
Parliament  of  United  Kingdom  " — 38  Via,  o.  7,  sec.  101. 

British  India. — British  India  means  the  territories  vested  in  Her 
Majesty  by  the  Statute  21  and  22  Via,  a  106,  entitled  "  An  Act  for 
the  better  government  of  India." 

The  Straits  Settlement.— The  Straits  Settlement  is  no  longer  a 
part  of  British  India—  Vide  29  and  30  Via,  o.  115. 

Application  of  the  Act.— (a).  It  has  been  applied  to  the  assigned 
Districts  of  Haidrabad  and  cantonment  of  Sikandrabad.  Vide 
Foreign  Department  No.  80J,  dated  2nd  May  1872. 

(6).  Act  XX  of  1886  declares  it  to  be  in  force  in  Upper  Burmah. 

(o).  Its  operation  has  been  extended  to  the  Scheduled  Districts  by 
notification  in  Government  Gazette  of  Indian  1881,  Part  I,  p.  604. 

(d).  It  is  in  force  in  the  Bill  District  of  Arakan  (vide  Reg.  IX  of 
1874,  sec.  3),  in  the  Santal  Parganas  by  R^.  Ill  of  1872  and  Reg. 
Ill  of  1886. 

Affidavits.— Fu;^ sees.  194-197,  Civil  Procedure  Code;  sea  639, 
Criminal  Procedure  Coda 

Arbitration. — As  to  proceedings  before  arbitrators,  vide  sees.  606- 
626,  Civil  Procedure  Code  (Act  XIV  of  1882). 

An  arbitrator  does  wrong  in  receiving  and  using  as  evidence  a 
document  which  ought  not  to  be  received.  Where  he  improperly 
admitted  a  letter  written  without  prejudice,  it  was  held  that  it  was 
not  a  sufficient  ground  for  refusing  to  confirm  the  award — Howard  v. 
Wilson,  I.  L.  R.  4  CaL  231.  In  this  case  their  Lordships  remarked  : 
"  Communications  such  as  these  are  clearly  inadmissible  in  evidence. 
They  are  excluded  on  grounds  of  public  policy  and  convenience  ;  and 
the  rule  of  law  which  excludes  them  is  as  binding  upon  the  arbitrators 
as  upon  Courts  of  Justice,  notwithstanding  sec.  1  of  the  Evidence 
Act  (see  Taylor  on  Evidence,  sec.  796,  and  the  authorities  therein 
cited)." 
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Repeal    of         2.  On    and     from   tliat    day     the 
enactmente.  following  laws  shall  be  repealed  :— 

(1)  All  rales  of  evidence  not  contained  in  any 
Statute,  Act  or  Regulation  in  force  in  any  part  of 
British  India  : 

(2)  All  such  rules,  laws  and  regulations  as  have 
acquired  the  force  of  law  under  sec.  25  of  '  The 
Indian  Councils  Act,  1861,'  in  so  far  as  they  relate 
to  any  matter  herein  provided  for  ;  and 

(3)  The  enactments  mentioned  in  the  schedule 
hereto,  to  thcJ  extent  specified  in  the  third  column 
of  the  said  schedule. 

But  nothing  herein  contained  shall  be  deemed  to 
affect  any  provision  of  any  Statute,  Act  or  Regula- 
tion in  force  in  any  part  of  British  India  and  not 
hereby  expressly  repealed. 

It  seems  that  this  section  will  preclude  the  Courts  of  our  country 
from  following  the  English  rules  of  evidence  in  future,  but  cases  may 
arise  for  which  it  will  be  difficult  to  find  a  positive  solution  in  the 
Act  itself  and  in  such  cases  it  is  always  safe  to  adopt  English  rules 
in  so  far  as  they  follow  or  are  in  accord  with  the  general  lines  of  the 
Act.  Mr.  Field  says  :  '*  It  may  be  well  to  remember  that  the  Evidence 
Act  does  not  contain  the  whole  of  the  law  of  evidence  as  enacted  by 
the  Legislature,  but  at  the  same  time  there  are  no  other  rules  of 
evidence  now  in  force  in  India,  except  such  as  are  contained  in  this 
Act  or  in  some  other  Statute,  Act  or  B^^ulation  in  force  in  British 
India."  In  FoUter^s  case  (11  Rep.  63  :  Dyer  347)  it  has  been  held  that 
all  rules  and  enactments  which  have  not  been  expressly  repealed, 
must  be  considered  to  be  in  force.  Statutes  are  not  to  be  considered 
as  repealed  by  implication,  unless  the  repugnancy  between  the  new 
provision  and  a  former  statute  be  plain  and  unavoidable. 

(a).  In  Lekraj  Kuar  v.  Mahpal  Singhy  I.  L.  R  6  Cal.  754,  their  Lord- 
ships of  the  Privy  Council  remarked  that  *'  The  Indian  Evidence  Act 
baB  repealed  all  rules  of  evidence  not  contained  in  any  Statute  or 
Regulations  and  the  plaintiff  must  therefore  shew  that  these  papers 
{ypateb'til^rz  or  village  administration  papers  made  according  to  the 


Digitized  by 


Google 


4  THE  INDIAN  EVIBENCE  ACT.  [SeC.  2. 

provisions  of  Reg.  VII  of  1822)  are  admissible  under  some  provision 
of  the  Indian  Evidence  Act" 

All  decisions  passed  before  this  Act  came  into  operation  have  no 
binding  force  now. 

(6).  Sec.  26,  Indian  Councils  Act,  1861,  24  and  25  Vic,  c.  67,  refers 
to  various  rules  as  to  evidence,  issued  previously  by  the  Qovemment 
in  Non-Regulation  Provinces. 

Statutory  proyisioiui  still  in  force.— Several  provisions  of  the 
Statutes  of  the  British  Parliament  and  of  Acts  of  the  Indian 
Legislature  relating  to  the  subject  of  evidence  are  still  in  force  in 
India.  The  following  English  Statutes  and  Acts  and  Regulations  of 
the  Indian  Legislature,  may  be  referred  to  : — 

L  English  Statutes. 

i?  ^-  ^  "•  ^'  "^a^'  ^^'  ^  ^"iGovemment  of  India. 

21  Geo.  3,  c.  70,  sea  6.  J 

26  Geo.  3,  a  67,  sees.  28»  38.    Procedure  in  Parliament  against 

Indian  offender& 
3  and  4  Will.  4,  o.  41,  sees.  7, 13.    Appeals  to  Judicial  Committee. 

II  and  12  Vic.,  c.  21,  sec.  77.    Insolvent  Debtora 

19  and  20  Vic,  o.  113.    Evidence  before  Foreign  Tribunals. 

22  Via,  c.  20.    Taking  Evidence  out  of  Jurisdiction. 
33  Vic,  a  14,  sea  12.    Naturalization. 

33  and  34  Via,  c.  52,  sees.  14,  15,  24    Extradition. 

a  102,  sea  1.    Oaths  of  Allegiance  on  Naturalization. 
36  and  37  Vic,  a  60,  sees.  4  and  6.    Extradition. 
44  and  45  Via,  a  58,  sees.  52, 126, 163*165.    Army. 

n.  Acts  of  the  Ootremor-Qeneral  in  Oooncil  relating  to  Evidence. 

XX  of  1847,  sea  3.    Copyright. 

XIX  of  1850,  sea  2.    Binding  Apprentices. 

XXXII  of  1855,  sea  7.    Ports  and  Port  Dues. 
XXy  of  1857,  sea  6.    Forfeitures. 

XXI  of  1860,  sea  19.    Registration  of  Societies. 
XLV  of  1860,  sees.  179,  201.    Penal  Code. 

III  of  1867,  sees.  10, 11.    Public  Gambling. 

XXY  of  1867,  sees.  7,  a    Printing  Presses  and  Books. 

IV  of  1869,  sea  51.   Divoroa 

V  of  1869,  Arts.  111-113, 122, 124, 128.    Native  Articles  of  War. 

XX  of  1869,  sea  6.    Volunteers. 

XXXIII  of  1871,  sec.  9.    Land  Revenue,  Panjab. 

Madras  Act  III  of  1869,  sea  5.    Revenue  officers'  power  to  summon 

witnesses. 
Bombay  Act  III  of  1866,  sec.  9.    Gambling. 
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The  prorifflODS  of  the  above  Statates  uid  Acta  rdate  chiefly  to  the 
productioD  and  lecofd  of  evidence,  and  may  properly  be  ooDBidered 
along  with  the  i«ovisi<»i8  contained  in  Part  III  of  this  Act 

Subsequent  to  the  paesing  of  the  Evidence  Act,  the  following  Acts 
have  been  passed  which  relate  to  evidence : — 
III  of  1878,  sea  14.    Marriage. 
Xy  of  187S^  sec.  8a    Marriage  of  Christian& 
XVniofl872.    Evidence. 

V  of  1803,  sec.  a    Savings  Bank. 

XIX  of  1873»  seca  215,  219.    Land  Eevenne. 

V  of  1875,  sec  1.    Unattested  Sepoys. 
XYII  of  1875,  sees.  80,  91.    Burma  Coorts. 

XX  of  1875,  sees.  11, 12.    Central  Provinces  Laws. 
Ill  of  1876,  sees.  33,  54,  9a    Burma  Labour. 

XI  of  1876,  sec  la    Presidency  Banks. 
XYIII  of  1876,  sec.  19.    Oudh  Laws, 
ni  of  1877,  aecB.  49,  77.    Registration. 
VII  of  1870,  sec  71.    Forests. 

I  of  1879,  sees.  31,  34)  39,  5a    Stampa 

II  of  1879,  see  2.    Centoil  Provinces  Evidence. 
XYII  of  1879,  sees.  9,  5a    Dekhan  Ryots  Relief 
XTI  of  1879,  sea  19.    Foreign  Jurisdiction. 
XYIII  of  1881,  sea  12.    Petroleum. 

XY  of  1881,  sea  la    Factories. 

YI  of  1882.    Companies'  Act 

YII  of  1882,  sea  4.    Powers  of  Attorney. 

X  of  1882.    Criminal  Procedure  Code. 

XIY  of  1882.    Civil  Procedure  Code. 

Bombay  Act  II  of  1874,  sees.  48,  51.    Jails. 

Act  II  of  1876,  sees.  19,  29, 40.    Land  Revenue,  Bombay  City. 

Reg.  V  of  1872,  sea  a    Sindh  Frontiers. 

Reg.  XYII  of  1877,  sea  29.    Ajmere  Frcmtier. 

Bengal  Act  IX  of  1880,  sea  95.    Cess. 

3.     In  this    Act  the  following  words   and   ex- 
interpretation.     pressions  are   used   in  the  following 

'**'**^  senses^     unless   a  contrary  intention 

appears  from  the  context : — 

"Court"  includes  all  Judges  and  Magistrates 
and  all  persons,  except  arbitrators, 
legally  authorized  to  take  CYidence. 
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"Pact"  "  Fact  *'  means  and  includes — 

(1)  any  thing,  state  of  things,  or  relation  of 
things,  capable  of  being  perceived  by  the  senses ; 

(2)  any  mental  condition  of  which  any  person  is 
conscious. 

Illt^irations. 

(a).  That  there  are  certain  objects  arranged  in  a  certain  order 
in  a  certain  place,  is  a  fact. 

(6).  That  a  man  heard  or  saw  something,  is  a  fact. 

(c).  That  a  man  said  certain  words,  is  a  fact. 

((f).  That  a  man  holds  a  certain  opinion,  has  a  certain  intention, 
acts  in  good  faith  or  fraudulently,  or  uses  a  particular  word  in  a 
particular  sense,  or  b  or  was  at  a  specified  time  conscious  of  a 
particular  sensation,  is  a  fact. 

(e).  That  a  man  has  a  certain  reputation,  is  a  fact. 

One  fact  is  said  to  be  relevant  to  another  when 

"Relevant."        *^®  ^^^  ^®  Connected  with    the   other 
in  any  of  the  ways  referred  to  in  the 
provisions  of  this  Act  relating  to   the  relevancy  of 
facts. 

The   expression    "  Facts   in   issue "   means    and 

"Facte  18 issue."     includes — any  fact  from  which  either 

by  itself  or  in  connection  with  other 

facts,  the  existence,  non-existence,  nature  or  extent 

of  any  right,  liability  or  disability,  asserted  or  denied 

in  any  suit  or  proceeding,  necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of 
the  law  for  the  time  being  in  force  relating  to 
Civil  Procedure,  any  Court  records  an  issue  of  fact, 
the  fact  to  be  asserted  or  denied  in  the  answer  to 
such  issue  is  a  fact  in  issue. 
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Illustrations. 
A  is  accused  of  tlie  murder  of  R 
At  his  trial  the  following  facts  may  be  in  issue  : — 
That  A  caused  B's  death; 
That  A  intended  to  cause  B's  death  ; 

That  A  had  received  grave  and  sudden  provocation  from  B ; 
That  A,  at  the  time  of  doing  the  act  which  caused  B's  death, 
wasy   by   reason  of  unsoundness  of  mind,  incapable  of 
knowing  its  nature. 

"Documeiit"    means    any    matter  expressed  or 

"Doeum   t."       described  upon    any     substance    by 

means  of  letters,  figures  or  marks,  or 

by  more  than  one  of  those   means,   intended  to  be 

used,  or  which   may    be   used,   for   the   purpose  of 

recording  that  matter. 

Illustrations. 
A  writing  is  a  document : 

Words  printed,  lithographed  or  photographed  are  documents  : 
A  map,  or  plan  is  a  document : 

An  inscription  on  a  metal  plate  or  stone  is  a  document ; 
A.  caricature  is  a  document. 

"Evidence."  "  Evidence "'  means  and  includes — 

(1)  all  statements  which  the  Court  permits  or 
requires  to  be  made  before  it  by  witnesses,  in 
relation  to  matters  of  fact  under  inquiry  ; 

such  statements  are  called  oral  evidence  ; 

(2)  all  documents  produced  for  the  inspection 
of  the  Court ; 

Buch  documents  are  called  documentary  evidence. 

A  fact  is  said  to  be  proved  when,  after  consider- 
ing the  matters  before  it,  the  Court 
either  believes  it  to  exist,  or  considers 
its  existence  so  probable  that  a  prudent  man  ought, 
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under  the  circumstances  of  the  particular  case,  to 

act  upon  the  supposition  that  it  exists. 

A  fact  is  said  to  be   disproved  when,  after  con- 

"  Disproved."      sidcring  the   matters  before    it,  the 

Court  either  believes  that  it  does  not 

exist,  or  considers  its   non-existence   so  probable 

that  a  prudent  man  ought,  under  the  circumstances 

of  the  particular  case,  to  act  upon  the  supposition 

that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is  neither 
"  Not  proved."     provcd  uor  disproved. 

When  a  definition  is  intended  to  be  exclusive,  it  would  seem  the  form 
of  words  is  '  means  and  includes  ^—Empreu  v.  A$h%t<>ih  Chuckerbutt^f 
L  L.  B.  4  Cal.  483. 

Oonrt. — ^The  definition  seems  to  include  Commissions  to  take 
evidence  under  the  Civil  and  Criminal  Procedure  Codes. 

In  a  jury  trial  the  word  <  Court '  must  mean  *  the  Judge  and  the  jury ' 
^Empress  v.  Ashutosh  CkuckerhtUty^  I.  L.  R.  4  CaL  483. 

8a1>-Begi8trar.-~(a).  In  the  case  of  SardharUol^  22  W.  B.  Cr.  10, 
it  was  held  that  a  Sub-Begistrar  is  a  Court  within  the  meaning  of 
this  section. 

(6).  In  In  re  Venkatachala  PtUaiy  I.  L.  B.  10  Mad.  154,  it  was  held 
that  a  Sub-B^gistrar  acting  under  sec.  41  of  the  Indian  Begistration 
Act,  1877,  is  a  Coiurt  within  the  meaning  of  sec.  195  of  the  Criminal 
Procedure  Code.  The  same  High  Court  in  the  case  of  Queen-Empreta 
V.  Subboy  I.  L.  B.  11  Mad.  3,  held,  that  a  Sub-B^^trar  acting  under 
sec.  34  of  the  B^^tration  Act  is  not  a  Court  within  the  meaning  of 
sec.  195  of  the  Criminal  Procedure  Code.  In  the  case  of  Atchyya  v. 
OangayyOy  I.  L.  B.  15  Mad.  138,  it  was  held  by  a  Full  Bench  that 
a  Begistrar  while  acting  under  sees.  72—75  of  the  Begistration  Act 
is  a  Court  for  the  purposes  of  sec.  195,  Criminal  Procedure  Code. 

(c).  The  Bombay  High  Court  in  the  case  of  Queen-Empress  v.  Tkiljch 
I.  L.  B.  12  Bom.  36,  held,  that  a  Sub-Begistrar  is  not  a  Court  within 
the  meaning  of  sec.  195  of  the  Criminal  Procedure  Coda 

(d).  In  the  case  of  Krishna  Nath  Kundu  v.  Broum^  L  L.  B.  14  CaL 
176,  it  was  held,  that  a  B^^tering  Officer  was  a  Court  within  the  mean- 
ing of  this  section.  This  case  has,  however,  been  dissented  from  in 
Salimatvl  Fatima  v.  Koylashpati  Narain  Singh,  I.  L.  B.  17  CaL 
903. 
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Fket.— It  la  important  to  remomber  with  raspect  to  facta  that  la 
all  UMmght  and  language  contains  a  certain  element  of  generalitj, 
it  ia  always  possible  to  describe  the  same  facta  with  greater  or  less 
minutenesa,  and  to  decompoae  every  fact  with  which  we  are  con- 
cerned into  a  number  of  subordinate  facts.  Thus  we  might  speak 
of  the  presence  of  several  persons  in  a  room  at  one  time  as  a  fiict, 
bat  if  the  fact  were  doubted,  or  if  other  circumstances  rendered  it 
desirable,  their  respective  positions,  their  occupations,  the  positions 
of  the  furniture  and  many  other  particulars  might  have  to  be  spe- 
cified.— Stephen's  Evidence  Act,  10. 

Statonents,  feelings,  opinions,  and  states  of  mind  are  Just  as  much 
hcta  as  any  other  circumstances  of  which,  through  the  medium  of 
the  senses  or  by  our  self-cousciouaness,  we  have  become  aware ;  and 
they  are  admissible  in  evidence,  if  they  comply  with  the  requirements 
of  tiie  relevancy  sections. 

Mr.  Best  gives  three  divisions  of  f&cUk    He  says  :«**  In  the  first 

place,  fSacta   are  either   phyiical  or    psycholofficcU,      By    'physical 

ftcts '  are  ^leant  such  as  either  have  their  seat  in  some  inanimate  being 

or  if  in  one  that  is  animate,  then  not  by  virtue  of  the  qualities  which 

conatitute  it  such  ;  while  *  peychologioEd  fiicts '  are  those  which  have 

their  seat  in  an  animate  being,  by  virtue  of  the  qualities  by  which 

it  is  ooDstituted  animate.    Thus,  the  existence  of  visible  objects,  the 

outward  acts  of  intelligent  agents,  the  r6$  geUm  of  a  law-suit,  &a, 

range  themsehrea  under  the  former  class  ;  while  to  the  latter  belong 

such  aa  only  exist  in  the  mind  of  an  individual ;  as,  for  instance,  the 

aenaationa  or  recollections  of  which  he  is  conscious,  his  intellectual 

saiont  to  any  proposition,  the  desires  or  passions  by  which  he  ia 

agitated,   his  animus   or  intention    in    doing   particular  acts,  Ac. 

IL  Facta  *  are  either  evenU  or  $tate$  of  thing$J    By  an  *  event  *  ia 

laeant  aome  motion  or  change,  considered  as  having  come  about  either 

in  the  course  of  nature,  or  through  the  agency  of  human  will ;  in  which 

latter  case  it  ia  called  an  act  or  an  action.    The  remaining  division  of 

fiicts  ia  into  poiitire  or  a^i/rmaivot^  and  nsgativt :  a  distinction  which, 

unlike  both  the  former,  does  not  belong  to  the  nature  of  the  facts  them- 

aelvea,  but  to  that  of  the  discourse  which  we  employ  in  speaking  of 

them.    The  existence  of  a  certain  state  of  things  is  a  positive  or 

afllnaative  facti  the  non-existence  of  it  ia  a  negative  fact"—  VuU  sees. 

12-13. 

Sir  James  Stephen  dividea  fads  into  external  and  internal^  and  makea 
the  following  obaervationa  :— He  says,  '^during  the  whole  of  our  walking 
h3&,  we  are  in  a  state  of  perception  ;  whatever  may  be  the  objects  of 
oar  peroeptiona,  they  make  up  collectively  the  whole  sum   of  our 
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thoughts  and  fedingek  They  constitate,  in  short,  the  world  with 
which  we  are  acquainted,  for  without  entering  upon  the  question  of 
the  existence  of  the  external  world,  it  may  be  asserted  with  confidence 
that  our  knowl^ge  of  it  is  composed :  firit-^ot  our  perceptiixis ;  and 
»ee<mdly—ci  the  inferences  which  we  draw  from  them  as  to  what  we 
should  perceive  if  we  were  favourably  situated  for  that  purpose. 
There  is  another  class  of  perceptions,  transient  in  their  duration,  uid 
not  perceived  by  the  five  best  marked  senses,  which  are,  nevertheless, 
distinctly  perceptible  and  of  the  utmost  importance.  These  are 
thoughts  and  feelings  :  love,  hatred,  anger,  intention,  will,  wish,  know* 
ledge,  opinion,  are  all  perceived  by  the  person  who  feels  them.  The 
only  difierence  between  the  two  classes  of  propositions  is  this.  When 
it  is  affirmed  that  a  man  has  a  given  intention,  the  matter  affirmed 
is  one  which  he  and  he  only  can  perceive  ;  when  it  is  affirmed  that 
a  man  is  sitting  or  standing,  the  matter  affirmed  is  one  which  may 
be  perceived  not  only  by  the  man  himself,  but  by  any  other  person 
able  to  see,  and  favourably  mtuated  for  the  purpose." 

The  decision,  which  the  judgment  contains  is  no  more  a  foot  than 
an  opinion  expressed  by  any  other  person  who  is  not  exercising 
judicial  functions— <7tff^  Lai  v.  Futeh  Lal^  6  C.  L.  B.  467. 

BeleTant.— Facts,  which  are  not  themselves  in  issue,  may  afibot 
the  probability  of  the  existence  of  facts  in  issue  and  be  used  as  the 
foundation  of  inferences  respecting  them  ;  such  facts  are  described 
in  the  Act  as  relevant  tsycta.  Sees.  6—55  of  the  Code  treat  of  the 
rdevancy  of  facts. 

Facts  in  issue.— Facts,  out  of  which  some  l^ial  right,  liability  or 
disability,  involved  in  the  enquiry,  necessarily  arises,  and  upon  which, 
accordingly,  a  decision  must  be  arrived  at,  are  fads  in  tsttte.  Matters 
which  are  affirmed  by  the  one  purty  to  a  suit,  and  denied  by  the 
other,  may  he  denormn&ied  facts  in  issue  ;  what  fsu^  are  in  issue  in 
particular  cases,  is  a  question  to  be  determined  by  the  substantive 
law,  or  in  some  instances,  by  that  branch  of  the  law  of  procedure, 
which  regulates  the  forms  of  pleading,  civil  or  criminal.  In  this 
connection  refer  to  sees.  146 — 161  of  the  Civil  Procedure  Code. 

Document.—  Vide  sec  29  of  the  Indian  Penal  Coda  This  definition 
is  the  same  as  is  given  in  the  said  section,  with  the  exception  of  the 
last  seven  words. 

Bridencc—This  definition  does  not  include  **  all  material  things, 
other  than  documents  produced  for  the  inspection  of  the  Court 
—such  as  weapons  or  articles  of  stolen  property."  The  Bill,  as 
originally  drafted,  called  such  things  as    *  material  evidence '    and 
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made  them  tbe  matter  of  a  thiid  mib-divisioQ  of  the  definition, 
Imt  the  Select  Committee  omitted  this  sub-divisioD  without  any 
veaaoa  whatever.  Sea  60  gives  the  Ck>iirt  power  to  require  for  its 
inqpeetioo,  the  prodootioii  of  any  material  thing  r^;arding  which 
«iral  evidence  is  given.  Sec.  68  of  the  Common  Law  Procedure 
Aflt,  1864>  provideB  for  the  inspection  hy  the  Court  or  a  Judge  of  any 
real  or  peraonal  property,  the  inspection  of  which  may  be  material 
to  the  proper  determination  of  the  question  in  dispute.  Sea  G92 
oC  theCivQ  Procedure  Code  provides  for  a  local  investigation  by 
the  Judge  in  person.  Sea  293  of  the  Code  of  Criminal  Procedure 
iBftkes  a  provision  for  a  view  by  the  jury  or  assessors  of  the  place 
in  whidi  any  oflfence  charged  is  said  to  have  been  committed,  or  any 
other  place  in  which  any  other  transaction  material  to  the  enquiiy  in 
the  trial  took  place. 

The  word  **  Evidence,"  says  Mr.  Taylor  <*  considered  in  relation  to 
law,  indudes  all  the  legal  means,  exclusive  of  mere  argument,  which 
tend  to  prove  or  disprove  any  matter  of  foot,  the  truth  of  which  is 
submitted  to  judicial  investigation.  This  term  and  the  word  proof 
are  often  used  as  synonymous  ;  but  the  latter  is  applied  by  accurate 
logicians,  rather  to  the  eg^  of  evidence,  than  to  evidence  itself.'' 

Mr.  Beet  says :— ^The  word  evidence  signifies  in  its  original  sense 
the  state  of  being  evident,  ie.,  plain,  apparent  or  notorious.  But 
by  aa  almost  peculiar  inflexion  of  our  language,  it  is  applied  to  that 
whidi  tends  to  render  evident  or  to  generate  proof.  This  is  the 
aeoae  in  which  it  is  commonly  used  in  our  law  books.  Evidence 
thus  understood,  has  been  well  defined— any  matter  of  foct,  the  efiect, 
teodency  or  design  of  which  is  to  produce  in  the  mind  a  persuasion, 
affirmative  or  disaffirmative  of  the  existence  of  some  other  matter 
of  &ct  The  foot  sought  to  be  proved  is  termed  *  the  principal  fact ; 
the  fMt  whidi  tends  to  establish  it,'  the  evidentiary  fact" 

Pfored. — Absolute  certainty,  amounting  to  demonstration,  is 
seldom  to  be  had  in  the  affairs  of  life,  and  we  are  frequently  obliged 
to  act  on  degrees  of  (vobability  which  fall  very  feir  short  of  it  indeed. 
Phustical  good  sense  and  prudence  consist  mainly  in  judging  aright 
whether  in  each  particular  case,  the  d^pree  of  probability  is  so  high 
as  to  justify  one  in  regarding  it  as  certainty  and  acting  accordingly. 
A  merchant  receives  intelligence  that  some  firm  is  solvent,  or  that 
the  rate  of  exchange  will  vary,  or  that  some  change  in  the  tariff  will 
be  introduced.  A  General  gets  some  information  about  the  movements 
or  resources  of  the  enemy.  The  success  of  either  will  depend  on  his 
judging  soundly  and  well  when  he  ought  to  act  on  the  assumption 
that  what  he  hears  is  true,  or  when  prudence  bids  him  assume  it  to 
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be  fiilse.  If  he  waited  for  absolute  oertainty,  he  would  never  act  at  alL 
In  like  manner  all  that  a  Judge  need  look  for  is  such  a  high  degree 
'of  probability  that  a  prudent  man  in  any  other  transaction  where 
the  oonsequences  of  mistake  were  equally  important,  would  act  on  the 
assumption  that  the  thing  was  true.  The  section  is  so  worded  as 
to  provide  for  two  conditions  of  mind ;  firtt^  that  in  whidi  a  man 
feels  absolutely  certain  of  a  foot,  in  other  words  ^  believes  it  to 
exist "  ;  and  BeeoncUy^  that  in  which  though  he  may  not  feel  absolutely 
certain  of  a  fact,  he  thinks  it  so  extremely  probaUe  that  a  prudent 
man  would,  under  the  circumstances,  act  on  the  assumption  of  its 
existence. 

A  distinction  has  sometimes  been  drawn  between  the  probative 
effects  of  evidence  in  civil  and  in  criminal  cases,  and  the  doctrine  has 
been  laid  down  that  a  fact  may  be  r^;arded  as  proved  for  civil 
purposes,  though  the  evidence  would  not  sustain  it  for  the  purpose  of 
a  criminal  conviction.  "  There  is,''  says  Mr.  Best  (sec.  95),  ^  a  strong 
and  marked  difference  as  to  the  efeet  of  evidence  in  civil  and  criminid 
proceedings.  In  the  former,  a  mere  preponderance  of  probability, 
due  regard  being  had  to  the  burden  of  proof,  is  a  sufficient  basis  of 
decision ;  but  in  the  latter,  especially  when  the  offence  chai*ged 
amounts  to  treason  or  felony,  a  much  higher  degree  of  assurance  is 
required.  The  serious  consequences  of  an  erroneous  condemnation 
both  to  the  accused  and  society,  the  immeasurably  greater  evils  which 
flow  from  it  than  from  an  erroneous  acquittal,  have  induced 
the  laws  of  every  wise  and  civilized  nation  to  lay  down  the 
principle,  though  often  lost  sight  of  in  practice,  that  the  persuasion  of 
guilt  ought  to  amount  to  moral  certainty,  or,  as  an  eminent  Judge 
expressed  it,  *Such  a  moral  certainty  as  convinces  tiie  minds 
of  the  tribunal,  as  reasonable  men,  beyond  all  reasonable  doubt' 

4.  Whenever   it  is  provided   by  this  Act   that 

"May    pre.     the  Court  may  presume  a  fact,  it  may 

■"°*®-"  either   regard   such  fact  as   proved, 

unless  and  until  it  is  disproved  or  may  call  for  proof 

of  it: 

Whenever  it  is  directed   by   this  Act  that  the 
"Shau    pre-     Court  shall  presume  a  fact,  it  shall 
■""*^"  regard  such  fact  as  proved,  unless  and 

until  it  is  disproved  : 


Digitized  by 


Google 


Sec.  4.]  PRILIMniABT.  13 

When  one  fact  is  declared  by  this  Act  to  be  con- 

"ConoiasiTe     clusive  proof  of  another,  the  Court 

''^^''  shall,  on  proof  of  the  one  fact,  regard 

the  other  as  proved,  and  shall  not  allow    evidence 

to  be  given  for  the  purpose  of  disproving  it. 

A  presamptioQ  of  any  fact  Is  properly  an  inflarenoe  of  that  fact 
from  other  tacts  that  are  known  ;  it  is  an  act  of  reasoning. 

In  treatiaes  on  tiie  law  of  evidence  presumptions  are  generally 
daased  under  two  heads :  firsts  Disputable  or  RebnJttdbU  presump- 
tiona  ;  9eoandly^  AbioltUe  or  IrrdnUtabU  presomptiona  The  cases  where- 
the  Court  may  presome  are  instances  of  rebuttable  presumptions. 
When  one  Dact  is  declared  to  be  '  conclusive  proof  of  another,  it  is 
an  instance  of  irrebuttable  presumption. 

This  section  does  away  with  all  distinctions  betwera  presumptions 
of  fact  and  presumptions  of  law,  and  all  presumptions  are  made  to 
fiUl  under  one  or  other  of  the  three  classes  mentioned  in  it. 

Hay  pfesome.— The  Court  may  i«esume  certain  fSeusts  under  sees. 
Se,  87,  88,  90,  114,  and  148  (4).  Sees.  86,  87,  88,  and  90  mention 
several  instances  of  presumptions  as  to  documents,  and  the  Courts 
may  throw  the  burden  of  proof  on  which  party  it  pleases.  Sec 
114  includes  by  hx  the  lai^est  class  of  presumptions  which  the 
<*  common  course  of  natural  events,  human  conduct,  and  private  and 
public  business  "  suggest  to  us.  The  Courts  may  presume  adversely 
to  the  witness  who  refuses  to  answer  questions  put  to  him,  under  sec 
148  (4).  The  Courts  may  draw  the  inferences  which  the  facts  suggest, 
at  once,  and  call  on  the  opposite  party  to  disprove  it,  or  may  refdse  to 
draw  any  inference  and  call  for  proof  of  it,  independent  of  the  te^cta 
by  which  the  inference  was  suggested. 

Shall  pramuiie.—The  Court  shall  presume  certain  facts  under 
sees.  78,  80;  81,  82,  83,  84,  85,  89,  and  105.  These  sections  give  no 
option  to  the  Court,  but  compel  it  to  take  the  facts  mentioned  in  them 
as  proved  until  evidence  is  given  to  disprove  them. 

Ckmclusiv  mroof.— For  instances  of  "  conclusive  proof,"  see  sees. 
41,  lis,  and  113.  "  An  artificial  probative  effect  is  given  by  the  law 
to  certain  fiicts,  and  no  evidence  is  allowed  to  be  produced  with  a  view 
of  combatiag  that  efifoct.  These  cases  generally  occur  where  it  is 
against  the  policy  of  government  or  the  interests  of  society  that  a 
matter  should  be  further  <^n  to  dispute. 

Sir  James  Stephen  in  his  '<  Introduction  to  the  Evidence  Act " 
says  :— **  Pk-esumptions  are  of  four  kinds  aoccmiing  to  English  law : 
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'*  1.  Oonclosive  presumptions.  These  are  rare,  but  when  they  pocur 
they  provide  that  certain  modes  oi  proof  shall  not  be  liable  to 
oontradictioo. 

'<  2.  Presumptions  which  affect  the  ordinary  rule  as  to  the  burdet» 
of  proof  that  he  who  a£Srms  must  prove.  He  who  affirms  that  * 
man  is  dead  must  usually  prove  it,  but  if  he  shows  that  the  mao 
has  not  been  heard  of  for  seven  yeanes  he  shifts  the  burden  of  proof 
on  his  advenaiy. 

*<3.  There  are  certain  presumptions  which,  though  liable  to  be 
rebutted,  are  regarded  by  English  law  as  being  something  more  than 
mere  maxims,  though  it  is  by  no  means  easy  to  say  how  much  more. 
An  instance  of  such  a  presumption  is  to  be  found  in  the  rule  that 
recent  possession  of  stolen  goods  unexplained,  raises  a  presumption 
that  the  possessor  is  either  the  thief  or  a  receiver. 

**  4.  Bare  presumptions  of  fact,  which  are  nothing  but  argumenta 
to  which  the  Court  attaches  whatever  value  it  pleases.'' 


CHAPTER  n, 

OF  THE   RELEVANCY   OF   FACTS. 

*<  Facts  may  be  related  to  rights  and  liabilities  in  one  of  two 
ways : — 

(1).  They  may  by  themselves,  or  in  connection  with  other  facts, 
constitute  such  a  state  of  things  that  the  existence  of  the  disputed 
right  or  liability  would  be  a  l^al  inference  from  them.  From  the 
fact  that  A  is  the  eldest  son  of  B,  there  arises  of  necessity  the 
inference  that  A  is  by  the  law  of  England  the  heir-at-law  of  B,  and 
that  he  has  such  rights  as  that  stcUtu  involves.  Frem  the  fact  that  A 
caused  the  death  of  B  under  certain  circumstances,  and  with  a  certain 
intention  or  knowledge,  there  arises  of  necessity  the  inference  that 
A  murdered  B,  and  is  liable  to  the  punishment  previded  by  law  for 
murder. 

Facts  thus  related  to  a  proceeding  may  be  called  facts  in  issue,  unless 
their  existence  is  undisputed. 

(2).  Facts,  which  are  not  themselves  in  issue  in  the  sense  above 
explained,  may  affect  the  probability  of  the  existence  of  facts  in 
issue,  and  be  used  as  the  foundation  of  inferences  respecting  them ; 
such  facts  are  described  in  the  Evidence  Act  as  relevant  facts. 

All  the  facts  with  which  it  can  in  any  event  be  necessary  for 
Ck>iurts  of  Justice  to  concern  themselves,  are  included  in  these  two 
classes.''— Stephen's  Evidence  Act,  9-10. 
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The  present  cluster  sets  out  the  wajs  in  which  Aicts  must  be 
coDDected  with  each  other  in  order  to  be  relevant. 

The  proyisions  as  to  proof  contained  in  Part  II,  the  rules  as  to 
estoppel  in  Chapter  Vllly  and  the  rules  contained  in  sees.  121 — 127, 
restrict  and  exclude  the  evidence  of  relevant  fi&cts,  under  circum- 
stances therein  mentioned. 

The  law  upon  the  sul^ject  of  the  rdevancy  of  facts  in  judicial 
evidence  in  India  is  contained  in  sees.  6 — 16.  The  rules  herein  pro- 
pounded are  not  deduced  from  first  principles,  but  are  generalizations 
from  actual  experience,  and,  consequenUj,  it  is  possible  that  in  some 
unuifual  cases  the  language  of  the  rules  may  not  prescribe  with  accu- 
racy the  true  limit  of  relevancy,  and  we  may  expect  to  find  in  them 
things  that  may  not  be  strictly  confined  to  the  subject  of  relevancy. 

5,  Evidence   may  be  given  in  any  suit  or  proceed- 
ing of  the  existence  or  non-existence 
be^ra^f  fawte    ^f  every  fact   in   issue  and  of  such 
rdevJaTftlcto.*^    Other  facts  as  are  hereinafter  declared 
to  be  relevant,  and  of  no  others. 

Explcmation. — This  section  shall  not  enable  any 
person  to  give  evidence  of  a  fact  which  he  is 
disentitled  to  prove  by  any  provision  of  the  law 
for  the  time  being  in  force  relating  to  Civil 
Procedure. 

Illtistrations. 

(a).  A  is  tried  for  the  murder  of  B  by  beating  him  with  a  olub 
with  the  intention  of  causing  his  death.  At  A's  trial  the  following 
facts  are  in  issue : — 

A's  beating  B  with  club ;  A's  causing  B's  death  by  such  beating ; 
A's  intention  to  cause  B's  death. 

(h).  A  suitor  does  not  bring  with  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a  bond  on  which  he 
relies.  This  section  does  not  enable  him  to  produce  the  bond  or 
prove  its  contents  at  a  subsequent  stage  of  the  proceedings, 
otherwise  than  in  acc(»xlance  with  the  conditions  prescribed  by 
the  Code  of  Civil  Procedure. 
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This  Beotion  renders  excluBiye  everything  which  is  not  oovered  by 
the  purview  of  some  other  section  which  follows  in  the  statate.  Th« 
safest  guide  in  regard  to  the  admissibility  of  evidence  is  that  all 
evidence  should  be  excluded  which  the  Act  does  not  expressly 
authorise. 

All  preliminary  facts  which  are  necessary  to  establish  the  admissibi* 
lity  of  evidence  must  be  proved  aliunde  before  such  evidence  may  be 
received. 

A  statement  of  a  witness  for  the  defence,  that  a  witness  for  the 
prosecution  was  at  a  particular  place  at  a  particular  time,  and 
consequently  could  not  then  have  been  at  another  place,  where  the 
latter  states  he  was,  and  saw  the  accused  persons,  is  properly  admia- 
sible  ii)  evidence,  even  though  the  witness  for  the  prosecution  may 
not  himself  have  been  cross-examined  on  the  point.  Such  evidence  ia 
receivable  under  this  section  and  sees.  11  and  158,  ilL  (c)  of  the 
Act—Reg  v.  Sakhattn  Mukundje^  11  Bom.  H.  C.  R.,  166. 

The  provisions  of  the  Code  of  Civil  Procedure  are  not  affected  by 
this  section.  See  Civil  Procedure  Code,  sees.  59,  60,  62,  63,  138, 
and  139,  as  to  original  hearings,  and  sec.  568,  as  to  appeals. 

6.  Facts    which,   though   not   in   issue,   are   so 

connected  with   a   fact  in  issue  as  to 

fo^^^S^part    form  part  of  the  same  transaction,  are 

of  same  traiwac-     relevant,  whether  they  occurredat  the 

same  time  and  place   or  at  different 

times  and  places. 

Illustrations. 

(a).  A  is  accused  of  the  murder  of  B  by  beating  him. 
Whatever  was  said  or  done  by  A  or  B  or  the  bynstandera  at 
the  beating,  or  so  shortly  before  or  after  it  as  to  form  part 
of  the  transaction,  is  a  relevant  fact. 

(6).  A  is  accused  of  waging  war  against  the  Queen  by  taking 
part  in  an  armed  insurrection  in  which  property  is  destroyed, 
troops  are  attacked,  and  gaols  are  broken  open.  The  occurrence 
of  these  facts  is  relevant^  as  forming  part  of  the  general  transao* 
tion,  though  A  may  not  have  been  present  at  all  of  them. 

(c).  A  sues  B  for  a  libel  contained  in  a  letter  forming  part 
of  a  correspondence.    Letters   between  the  parties  relating  tQ 
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the  subject  out  of  which  the  libel  aroee,  and  forming  part  of 
the  correspondence  in  which  it  is  contained,  are  relevant  facts, 
though  thej  do  not  contain  the  libel  itself. 

{d).  The  question  is,  whethw  certain  goods  ordered  from  B  were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.     Each  deliveiy  is  a  relevant  fact. 

This  section  and  the  remainiog  sections  of  the  chapter  give  illustra- 
tioDfi  of  relevant  facts. 

Relevancy  has  been  very  faUy  defined  in  sees.  6 — 11  both  inclusive. 
"  These  sections  enumerate  specifically  the  difi*erent  instances  of  the 
connection  between  cause  and  effect  which  occur  most  freqiiently  in 
judicial  proceedings,  they  are  designedly  worded  very  widely,  and  in 
such  a  way  as  to  overlap  each  other.  Thus  a  motive  for  a  fact  in 
issue  (sec.  8}  is  part  of  its  cause  (sea  7).  Subsequent  conduct  influ- 
enced by  it  (sea  8)  is  part  of  its  efiect  (sec.  7).  Facts  relevant  imder 
sea  11  would,  in  most  cases,  be  relevant  under  other  sections.  The 
object  of  drawing  the  Act  in  this  manner  was  that  the  general  ground 
on  which  facts  are  relevant  might  be  stated  in  as  many  and  as 
popular  forms  as  possible,  so  that  if  a  fact  is  relevant,  its  relevancy 
may  be  easily  ascertained. 

"  These  sections  are  by  far  the  most  important,  as  they  are  the 
most  original  part  of  the  Evidence  Act,  as  they  affirm  positively 
what  fsLCta  may  be  proved,  whereas  the  English  law  assumes  this  to 
be  known,  and  merely  declares  negatively  that  certain  £act8  shall 
not  be  proved." — Stephen's  Evidence  Act,  55. 

The  following  remarks  of  Mr.  Best  on  the  subject  of  admissibility 
are  worthy  of  uotice.  "  As  a  condition  precedent  to  the  admissibility 
of  evidence,  either  direct  or  circumstantial,  the  law  requires  an 
open  and  visible  connection  between  the  principal  and  evidentiary 
facts,  whether  they  be  ultimate  or  subaltemate.  This  does  not 
mean  a  necessary  connection—that  would  exclude  all  presumptive 

evidence, — but  such  as  is  reasonable,  and  not  latent  or  conjectural 

But  whether  a  given  fact,  bearing  indirectly  on  a  matter  in 
issue,  should  be  received  as  circumstantial,  or  rejected  as  conjectural 
is  often  a  question  of  extreme  difficulty.  One  test,  perhaps,  is  to 
consider  whether  any  imaginable  number  of  pieces  of  evidence,  such 
as  that  tendered,  could  be  made  the  ground  of  decision,  for  it  is  the 
property  of  a  chain  of  genuine  circumstantial  evidence^  that,  however 
inconclusive  each  link  is  in  itself,  the  concurrence  of  all  the  links 
may  amount  to  proof,  often  of  the  most  convincing  kind.  Suppose, 
in  a  case  of  miurder  by  a  cutting  instrument,  no  eye  witness  being 
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forthcoming,  the  criminatiye  facts  against  the  accused  were :  1« 
He  had  had  a  quarrel  with  the  deceased  a  short  time  previous. 
2.  He  had  been  heard  to  declare  that  he  would  be  revenged  on  the 
deceased.  3.  A  few  days  before  the  murder  the  accused  bought  a 
sword  or  large  knife,  which  was  found  near  the  corpse.  4.  Shortly 
after  the  murder  he  was  seen  at  a  short  distance  Arom  the  spot  and 
coming  away  from  it.  5.  Marks  corresponding  with  the  impressions 
made  by  his  shoes  were  traceable  near  the  body.  6.  Blood  was 
found  on  his  person  soon  after  the  murder.  7.  He  absented  himself 
from  his  home  immediately  after  it  8.  He  gave  inconsistent  accounts 
of  where  he  was  on  the  day  it  took  place.  The  weakness  of  any 
one  of  these  elements,  taken  ringly^  is  obvious,  but  collectively  they 
form  a  very  strong  case  against  the  accused.  Now  suppose,  instead 
of  the  above  chain  of  facts,  the  following  evidence  was  offered : 
1.  The  accused  was  a  man  of  bad  character.  2.  He  belonged  to  a 
people  notoriously  reckless  of  human  life,  and  addicted  to  assassina- 
tion. 3.  On  a  former  occasion  he  narrowly  escaped  being  convicted  of 
the  murder  of  another  person.  4.  Much  jealousy  and  ill-feeling  existed 
between  his  nation  and  that  to  which  the  deceased  belonged.  5.  On 
the  same  spot  a  year  before,  one  of  the  latter  was  murdered  by  one 
of  the  former  in  exactly  the  same  way.  6.  The  murderer  had  also 
robbed  the  deceased,  and  the  accused  was  well  known  to  be  avari* 
cious.  7.  He  had  been  overheard,  in  his  sleep,  to  use  language 
implytng  that  he  was  the  murderer.  8.  All  his  neighbours  believed 
him  guilty ;  or,  supposing  the  case  one  of  public  interest,  both 
Houses  of  Parliament  had  voted  addresses  to  the  crown  in  which  he 
was  assumed  to  be  the  guilty  party.  These  and  similar  matters^ 
however  multiplied,  could  never  generate  that  rational  conviction  on 
which  alone  it  is  safe  to  act ;  and  accordingly  not  one  of  them  would 
be  received  as  legal  evidence."— Best,  73,  74. 

Facts  forming  part  of  the  same  transaction  are  facts  which  are 
described  by  text  writers  as  being  purt  of  the  r€»  gestce.  Whether 
any  particular  fact  is  or  is  not  part  of  the  same  transaction 
is  a  question  of  law  upon  which  no  principle  has  been  stated  by 
authority  and  on  which  Judges  have  given  different  opinions.  The 
Judge  is  therefore  left  to  decide  whether  the  facts  to  be  proved 
and  the  facts  in  issue  are  so  closely  and  immediately  connected  with 
each  other  as  practically  to  constitute  a  single  group. 

Contemporaneous  statements  are  relevant  under  this  section  or 
sees.  8,  9  or  14,  as  they  are  facts  forming  part  of  the  transaction 
to  which  they  relate. 

Sometimes  acts  may  form  part  of  the  same  transaction,  though 
they  occur  at  distant  places  or  different  times,  the  reason  being  that 
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**  if  several  and  distinct  offences  do  so  intermix  and  blend  themselves 
with  each  other,  the  detail  of  the  party's  whole  conduct  must  be 
porsoed"— iZ.  V.  Tfi^^,  2  Leach,  985. 

A  stat^neot  by  a  man,  who  has  been  run  over  by  another,  made 
immediately  alter  the  accident,  has  been  admitted  in  England  as  part 
of  the  rttf  gmUK^R,  v.  Foiter,  I  C.  and  P.  326. 

In  the  case  of  Surat  Dhopan^  L  L.  R  10  CaL  302,  the  prisoner 
was  dutfged  with  having  voluntarily  caused  grievous  hurt  to  her 
daughter-in-law.  The  only  evidence  against  the  prisoner  was  a  state- 
ment made  in  her  presence  by  her  daughter-in-law  to  a  neighboul* 
immediately  after  the  commission  of  the  offence.  It  also  appeared 
that  the  prisoner  did  not  deny  that  she  had  inflicted  the  injuries. 
Mitter  and  Field,  J  J.,  held  that  the  statement  was  admissible  under 
this  section  as  also  under  sec  8  (ilL  j). 

A  letter  written  by  a  purty  to  a  conspiracy  and  relating  to  it  was 
held  to  be  admissible  to  show  the  nature  and  object  of  the  conspiracy 
against  a  person  charged  with  being  connected  with  it-<Hardy's  Case, 
24  a  T.  473). 

7.  Facts  which  are  the  occasion,  cause  or  effect, 
F^usto  which  we    immediate  or   otherwise,   of  relevant 
^^^  Scto  La    facts,  or  facts  in  issue^   or  which  con- 
"■^  stitute  the  state  of  things  under  which 

they  happened,  or  which  afforded  an  opportunity 
for  their  occurrence  or  transaction,  are  relevant. 

Illustrations. 

(a).  The  question  is,  whether  A  robbed  B.  The  facts  that, 
shortly  before  the  robbery,  B  went  to  a  fair  with  money  in 
his  possession,  and  that  he  showed  it,  or  mentioned  the  fact 
that  he  had  it,  to  third  persons,  are  relevant. 

(6).  The  question  is,  whether  A  murdered  B.  Marks  ou  the 
groand,  produced  by  a  straggle  at  or  near  the  place  where 
the  murder  was  committed,  are  relevant  facts. 

(tf).  The  question  is,  whether  A  poisoned  B.  The  state  of  B's 
healUi  before  the  symptoms  ascribed  to  poison,  and  habits  of 
B,  known  to  A,  which  afforded  an  opportunity  for  the  admioistra- 
tion  of  poison,  are  relevant  facts. 

ViiU  notes  to  sec.  6. 
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"The  rule  that  facts  may  be  regarded  as  relevant  which  can 
be  shown  to  stand  either  in  the  relation  of  cause  or  in  the 
relation  of  effect  to  the  fact  to  which  they  are  said  to  be  releraat, 
may  be  accepted  as  true,  subject  to  the  caution  that,  when  ba 
inference  is  to  be  founded  upon  the  existence  of  such  a  connection, 
every  step  by  which  the  connection  is  made  out  must  either  be  proved 
or  be  so  probable  under  the  circumstances  of  the  case  that  it  may 
be  presumed  without  proof.*' — Stephen's  Evidence  Act,  64. 

Facts  may  not  properly  form  part  of  a  transaction  within  the 
meaning  of  sec.  6,  yet  they  may  be  connected  with  each  other  m 
particular  modes,  and  become  relevant  when  the  transaction  itself 
is  the  subject-matter  of  inquiry.  The  facts  mentioned  in  this  section, 
are  facts  which  are  calculated  to  produce,  or  afford  opportunity  for 
producing  the  thing,  the  occurrence  or  otherwise  of  which  is  under 
inquiry.  Illustration  (a)  is  an  instance  of  facts  relevant  as  giving 
occasion  or  opportunity  ;  illustration  (b)  of  facts  constituting  an  effect ; 
illustration  (c)  of  facts  constituting  the  state  of  things  under  which 
an  alleged  fact  happened. 

8.  Any  fact  is  relevant  which  shows  or  con- 
Motive,  prepa-  stitutes  a  motive  or  preparation 
^tu^bS^^r'c^n!  for  any  fact  in  issue  or  relevant 
d"«^-  fact. 

The  conduct  of  any  party,  or  of  any  agent  to  any 
party,  to  any  suit  or  proceeding,  in  reference  to 
such  suit  or  proceeding,  or  in  reference  to  any  fact  in 
issue  therein  or  relevant  thereto,  and  the  conduct  of 
any  person  an  offence  against  whom  is  the  subject  of 
any  proceeding,  is  relevant,  if  such  conduct  influences 
or  is  influenced  by  any  fact  in  issue  or  relevant  fact, 
and  whether  it  was  previous  or  subsequent  thereto. 

Explanation  1. — The  word  "conduct"  in  this 
section  does  not  include  statements,  unless  those 
statements  accompany  and  explain  acts  other 
than  statements ;  but  this  explanation  is  not 
to  affect  the  relevancy  of  statements  under  any 
other  section  of  this  Act. 
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Explanation  2. — When  the  conduct  of  any  person 
18  relevant,  any  statement  made  to  him  or  in  his 
presence  and  hearing,  which  afEects  such  conduct, 
is  relevant. 

Illustrations. 

(a).  A  is  tried  for  the  murder  of  B.  The  facts  that  A 
murdered  G»  that  B  knew  that  A  had  murdered  0,  and  that  B 
had  tried  to  extort  money  from  A  by  threatening  to  make  his 
knowledge  publio,  are  relevant. 

(6).  A  sues  B  upon  a  bond  for  the  payment  of  money.  B 
denies  the  making  of  the  bond.  The  fact  that,  at  the  time  when 
the  bond  was  allied  to  be  made,  B  required  money  for  a  parti- 
cular purpose,  is  relevant. 

(c).  A  is  taried  for  the  murder  of  B  by  poison.  The  fact  that 
before  the  death  of  B,  A  procured  poison  similar  to  that  which 
was  administered  to  B^  is  relevant. 

(d).  The  question  is,  whether  a  certain  document  is  the  will 
of  A.  The  facts  that,  not  long  before  the  date  of  the  alleged  will, 
A  made  inquiry  into  matters  to  which  the  provisions  of  the 
alleged  will  relate ;  that  he  consulted  vakils  in  referedce  to 
making  the  will,  and  that  he  caused  drafts  of  other  wills  to  be 
prepared,  of  which  he  did  not  approve,  are  relevant. 

(e).  A  is  accused  of  a  crime.  The  facts  that,  either  before,  or 
at  the  time  of,  or  after  the  alleged  crime,  A  provided  evidence 
which  would  tend  to  give  to  the  facts  of  the  case  an  appearance 
favourable  to  himself,  or  that  he  destroyed  or  concealed  evidence, 
Qr  prevented  the  presence  or  procured  the  absence  of  persons  who 
might  have  been  witnesses,  or  suborned  persons  to  give  false 
evidence,  respecting  it,  are  relevant. 

(/).  The  question  is,  whether  A  robbed  B.  The  facts  that, 
after  B  was  robbed,  C  said  in  A's  presence — '  the  police  are 
coming  to  look  for  the  man  who  robbed  B,'  and  that  immediately 
afterwards  A  ran  away,  are  relevant. 

(ff).  The  qaestioQ  is,  whether  A  owes  B  10,000  rupees.  The 
Iftcts  that  A  asked  C  to  lend  him  money,  and  that  D  said  to  G  in 
A's  presence  and  hearing — <  I  advise  you  not    to    trust  A,  for  he 


Digitized  by 


Google 


22  THE  INDIAN  EVIDENCE  ACT.  [SeC.  8. 

owes  B  10,000  rupees/  and  that  A  went  away  without  making 
any  answer,  are  relevant  faots. 

(h).  The  question  is,  whether  A  oommitted  a  crime.  The 
tact  that  A  absconded  after  receiving  a  letter  warning  him  that 
inquiry  was  being  made  for  the  criminal,  and  the  contents  of  the 
letter,  are  relevant. 

(t).  A  is  accused  of  a  crime.  The  facts  that,  after  the  commission 
of  the  alleged  crime,  he  absconded,  or  was  in  possession  of  property 
or  the  proceeds  of  property  acquired  by  the  crime,  or  attempted 
to  conceal  things  which  were  or  might  have  been  used  in 
committing  it,  are  relevant. 

(J),  The  question  is,  whether  A  was  ravished.  The  facts  that, 
shortly  after  the  alleged  rape,  she  made  a  complaint  relating  to 
the  crime,  the  circumstances  under  which,  and  the  terms  in  which, 
the  complaint  was  made,  are  relevant.  The  fact  that,  without 
making  a  complaint,  she  said  that  she  had  been  ravished  is  not 
relevant  as  conduct  under  this  section,  though  it  may  be  relevant 
as  a  dying  declaration  under  section  thirty-two,  clause  (1),  or 
as  corroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

(k).  The  question  is,  whether  A  was  robbed.  The  fact  that, 
soon  after  the  alleged  robbery,  he  made  a  complaint  relating  to 
the  offence,  the  circumstances  under  which,  and  the  terms  in 
which,  the  complaint  was  made,  are  relevant.  The  fact  that 
he  said  he  had  been  robbed,  without  making  any  complainti 
is  not  relevant  as  conduct  under  this  section,  though  it  may 
be  relevant  as  a  dying  declaration  under  section  thirty-two, 
clause  (1),  or  as  corroborative  evidence  under  section  one 
hundred  and  fifty-seven. 

niustrations  (a)  and  (6)  are  instances  showing  motive;  (c)  and  (<^ 
preparation;  {e)  and  (V),  conduct  of  a  party  to  the  proceeding; 
(/)»  (£f)  ^^^  Wi  ^^  $tatementM  made  to  or  in  the  hearing  of  a 
person,  whose  conduct  is  relevant ;  (J)  and  (Xr),  of  statements  accom- 
panying and  explaining  the  conduct  of  a  person  against  whom  an 
offence  has  been  imputed. 

Statements.— This  section  admits  statements  only  so  ftir  as  they 
accompany  and  explain  acts.  Sec  10  refers  to  statements  made  by 
conspirators  ;  sec.  14,  ills.  (k)y  (Q  and  (m)  refer  to  statements  showing 
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atates  of  mind  and  body  ;  sees.  17 — 81  refer  to  admisaions  and  confes- 
noiu ;  sees.  32 — 38  refer  to  statements  made  by  deceased  persons, 
poBona  who  can  not  be  called  as  witnesses  and  to  statements  made 
mider  special  circumstances ;  sees.  156  and  167  refer  to  former 
statements  of  witnesses.  The  sections  mentioned  aboye,  detail  the 
circmnstances  nnder  which  particular  statements,  notwithstanding 
their  inherent  infirmity,  may  be  admitted  in  eyidenoe,  under  peculiar 
circumstances. 

Biplaiiatioii  L— This  explanation  does  not  render  admissible  as 
eridence,  any  statement  which  sees.  26  and  26  exclude,  and  is  not  to 
be  construed  as  if  it  were  a  proviso  to  those  BectioDa-^Queen-Empreu 
T.  Nana,  L  L.  B.  14  Bom.  2G0. 

BzFlaiiafcion  2. — The  provisions  contained  in  explanation  2,  make 
r^yant  statements  made  to  or  in  the  presence  of  a  party  whose 
conduct  is  in  question,  and  which  can  be  shown  in  any  way  to  afiect 
such  conduct.  They  are  important  in  explaining  a  man's  motive, 
intention,  &c.  The  illustrations  given  in  (/),  (47)  and  (A)  are  instances 
of  sudi  statements.  In  order  to  make  such  statements  relevant 
evidence  against  the  party  whose  conduct  is  in  question,  it  should  be 
shown  (1)  that  all  what  was  said,  written  or  done  to  him  by  others 
is  shown  to  have  come  to  his  actual  knowledge,  (jf)  that  by  such 
statement  his  conduct  is  likely  to  have  been  a£fected,  (3)  that  he  had 
an  opportunity  of  replying  to  or  contradicting  the  allegations  made 
against  him. 

Statement  made  to  him.— The  words  *  statement  made  to  him' 
would  seem  to  include  letters  addressed  to  a  person  and  shown  to  have 
come  to  his  knowledge,  and  an  adverse  inference  may  be  drawn  from 
the  fact  of  his  not  answering  it  But  the  English  law  is  different.  Mr. 
Taylor  in  sea  736  says,  "  What  la  said  to  a  man  before  his  face,  observed 
Lord  Tenterden  in  Fairlie  v.  Denton,  he  is  in  some  degree  called  upon 
to  contradict,  if  he  does  not  acquiesce  in  it ;  but  the  not  answering  a 
letter  is  quite  different ;  and  it  is  too  much  to  say,  that  a  man,  by 
omitting  to  answer  a  letter  at  all  events,  admits  the  truth  of  the  state* 
ments  that  letter  contains.'' 

What  statements  are  admissible^  (a).  If  it  be  shown  that  any  act 
done  by  an  accused  has  been  so  explained  by  his  statements  as  to  receive 
from  those  statements  a  character  otherwise  it  might  not  have,  and 
a  character  of  importance  for  the  case  in  band,  such  statements  may 
be  admissible  as  what  is  commonly  caUed  part  of  the  ree  geeUe  under 
this  section.  But  the  Evidence  Act  makes  those  statements  admis- 
SkUe  and  those  only,  which  are  the  essential  complement  of  acts  done 
or  refused  to  be  done,  so  that  the  act  itself  or  the  omission  to  act, 
acquires  a  special  significance  as  a  ground  for  interference  with  respect 
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to  the  iseues  in  the  caae  under  trial  It  is  important  that  this  should 
be  borne  in  mind,  as  otherwise  prisoners  wiU,  by  the  exercise  of  the 
commonest  ingenuity,  be  entirely  deprived  of  the  safe-guard  which 
the  Legislature  intended  to  throw  round  them  in  sees.  24  to  26  of  the 
Act — Empreu  v.  Bama  Birapa,  3  Bom.  17. 

(b).  By  illustrations  (J)  and  (k)  the  terms  of  the  complaint  are 
admissible  as  original  evidence.  The  English  law  does  not  allow 
evidence  by  witnesses  of  the  p<xrttculart  of  the  complaint  either  ae 
original  or  as  confirmatory  evidence,  and  the  details  of  the  statements 
can  only  be  elicited  by  the  prisoner's  counsel  on  cross-examination. 
Vide  Taylor,  sec.  619. 

(c).  The  absence  of  the  accused  at  the  time  when  a  complaint  ia 
made  against  him,  does  not  afifect  the  relevancy  of  such  complaint  and 
therefore  does  not  exclude  it — Reff,  v.  Macdonald^  10  B.  L.  R.  App.  2. 

Motive  and  Preparation. — "  In  the  consideration  of  the  cause  or 
occasion  of  a  fact,  the  state  of  things  under  which  it  happened,  no- 
thing can  be  more  material  than  to  know  whether  any  person  had 
an  interest  in  its  happening,  or  took  any  measures  calculated  to 
bring  it  about  Thus  motive  and  preparation  become  of  the  utmost 
importance.  If  A  is  found  murdered,  the  fact  that  B  had  a  strong 
motive  for  wishing  A  dead,  is,  so  far  as  it  goes,  a  piece  of  evidence 
against  B.  So  if  A  is  poisoned  with  arsenic,  the  fact  that  B,  shortly 
before,  procured  arsenic^  or  made  arrangements  by  which  he  would 
have  access  to  A's  food,  points  to  B  being  the  poisoner,  and  would 
be  a  relevant  fact  at  his  trial."— Cun.,  97-98. 

The  existence  of  motive  is  an  important  element  in  a  chain  of 
presumptive  proof;  as  where  a  person,  accused  of  having  set  fire 
to  his  house,  has  previously  insured  it  to  an  amount  exceeding 
its  value ;  or  where  a  man,  accused  of  the  murder  of  his  wife,  has 
previously  formed  an  adulterous  connection  with  another  woman,  &c. 
On  the  other  hand,  the  absence  of  any  apparent  motive  is  always  a 
fact  in  favour  of  the  accused ;  although  the  existence  of  motives, 
invisible  to  all  except  the  person  who  is  influenced  by  them,  must 
not  be  overlooked.— Best,  8th  Ed.,  402. 

Gonduct. — (a).  The  conduct  made  relevant  by  this  section,  is 
conduct  which  is  directly  and  immediately  influenced  by  a  fact  in 
issue  or  relevant  fact,  and  it  does  not  include  actions  resulting  from 
some  intermediate  cause,  such  as  questions  or  suggestions.  Vide 
remarks  of  Petheram,  C.  J.,  in  Queen-Empress  v.  Abdullah^  7  AIL  385 
(F.  B.) 

(6).  A  prisoner  was  indicted  for  theft  and  dishonestly  receiving 
stolen    property.      The   prosecutor,   while   travelling   by    train    to 
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Cakutta,  discovered  the  loss  of  the  property  and  stated  hia  loss  to 
a  Railway  Police  Inspector  at  the  first  station  at  which  the  train 
stopped  after  he  became  aware  of  the  theft,  the  prisoner  not  then 
being  present.  The  statement  was  tendered  in  evidence  and  admitted 
under  this  section,  cl.  (Jk)—Que9n  v.  MaccUmaldy  10  B.  L.  R  App.  2. 

(c).  A  and  B  two  imdivided  Hindu  brothers,  conveyed  to  their 
mother  C,  one-third  share  in  the  ancestral  property  of  the  family, 
by  a  deed  of  sale  dated  29th  August  1851.  Subsequently  A  sold 
one-third  share  in  the  joint  ancestral  property  to  B  by  a  deed  dated 
the  14th  August  1852.  In  a  suit  brought  by  a  judgm^it-creditor  of 
A  in  1868,  to  recover  A's  half  share  in  the  joint-property  from  B  and 
C,  the  plaintiff  gave  in  evidence  proceedings  taken  by  A  jointly  with 
B  in  1856,  against  a  third  person  relating  to  the  same  property,  with 
a  view  to  show  that  the  two  documents  were  illusory  and  executed 
to  screen  A's  share  from  execution  by  his  creditors.  Hetd^  that  such 
proceedings  were  important  and  relevant  evidence  in  order  to  test  the 
btmdjuies  with  which  A  executed  the  two  documents,  as  it  was 
important  to  ascertain  how  A  subsequently  demeaned  himself  with 
regard  to  the  property,  his  share  or  interest  in  which  he  purported 
to  convey  by  those  documents — Qirdhcur  Nagjeshei  y,  Ganpai  Marches 
11  K  H.  C.  Bep.  129. 

(cQ.  On  the  trial  of  an  indictment  charging  an  assault  with  intent 
to  commit  rape,  if  the  prosecutrix  in  cross-examination  denies  having 
voluntarily  had  connection  with  the  prisoner  prior  to  the  assault, 
evidence  to  contradict  her  by  proving  such  prior  connection  is 
admissible  on  his  behalf— i^  v.  Rile^y  16  Cox's  C.  C.  191. 

(«).  The  silence  of  a  party,  even  when  the  declarations  are  addressed 
to  himself,  at  a  time  when  he  is  at  full  liberty  to  reply  as  he 
thinks  fit,  is,  at  the  best,  worth  very  little  as  evidence  of  acquiescence. 

(/).  An  attempt  to  suborn  false  witnesses  is  cogent  evidence  in 
the  nature  of  admission  by  conduct  that  the  cause  of  the  party 
subcnming  folse  evidence,  the  more  especially  if  a  plaintifif,  is  an  un- 
righteous ono—Manarty  v.  L,  C.  and  D.  BaUvHxy  (L.  B.  5  Q.  B.  314). 

(^).  Conduct  need  not  be  contemporaneous,  in  order  to  be  relevant. 
Concurrence  of  time  is  an  important  circumstance  in  estimating 
the  weight  to  be  given  to  the  evidence  when  admitted. 

{hy  This  section  so  &r  as  it  admits  a  statement  as  included  in  the 
word  < conduct'  must  be  read  in  connection  with  sees.  25  and  26,  and 
can  not  admit  a  statement,  as  part  of  the  evidence  which  would  be 
shut  oat  by  the  said  sections— Qtiew-J^^eM  v.  Naiui^  I.  L.  B.  14 
Bom.  200. 
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(i).  In  construiog  a  deed  of  sale,  where  the  terma  are  ambiguous, 
the  conduct  of  the  parties  immediately  after,  and  acting  upon 
the  deed  is  very  important ;  such  conduct  being  sometimes  the  only 
means  by  which  the  Oourt  can  know  how  the  price  of  land  was  fixed — 
Chetan  Lai  v.  Ckaterdhari  Laly  19  W.  R  482.  See  also  WaUon  S  Co. 
V.  Mohas  Nartan  Ras  24  W.  R.  176  (P.  0.) 

9.  Facts  necessary  to  explain  or  introduce  a  fact 
Facts  necessary     in  issuc   or   relevant  facti  or   which 
M^'reSviSt    support  or  rebut   an  inference   sug- 
^^  gested  by  a  fact  in  issue   or   relevant 

fact,  or  which  establish  the  identity  of  any  thing  or 
person  whose  identity  is  relevant,  or  fix  the  time  or 
place  at  which  any  fact  in  issue  or  relevant  fact 
happened,  or  which  show  the  relation  of  parties  by 
whom  any  such  fact  was  transacted,  are  relevant  in 
so  far  as  they  are  necessary  for  that  purpose. 

Ulustrations. 

(a).  The  question  is,  whether  a  given  document  is  the  will  of 
A.  The  state  of  A's  property  and  of  his  family  at  the  date  of 
the  alleged  will,  may  be  relevant  facts. 

{h),  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to  A  ; 
B  affirms  that  the  matter  alleged  to  be  libellous  is  true.  The 
position  and  relations  of  the  parties  at  the  time  when  the  libel 
was  published  may  be  relevant  facts  as  introductory  to  the  facts 
in  issue.  The  particulars  of  a  dispute  between  A  and  B  about 
a  matter  unconnected  with  the  alleged  libel  are  irrelevant, 
though  the  fact  that  there  was  a  dispute  may  be  relevant  if  it 
affected  the  relations  between  A  and  B. 

(c).  A  is  accused  of  a  crime.  The  fact  that,  soon  after  the 
commission  of  the  crime,  A  absconded  from  his  house,  is  relevant^ 
under  section  eight,  as  conduct  subsequent  to  and  affected  by 
facts  in  issue.  The  fact  that,  at  the  time  when  he  left  home, 
he  had  sudden  and  urgent  business  at  the  place  to  which  he  went, 
is  relevant,  as  tending  to  explain  the  fact  that  he  left  home 
suddenly.  The  details  of  the  business  on  which  he  left  are  not 
relevant,  except  in  so  far  as  they  are  necessary  to  show  that 
the  business  was  sudden  and  urgent. 
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(d).  A  sues  B  for  inducing  C  to  break  a  contimct  of  servioe 
made  by  him  with  A.  C,  on  leaving  A's  servioe,  says  to  A — '  I  am 
leaving  you  because  B  has  made  me  a  better  offer.'  This  state- 
ment is  a  relevant  fact  as  explanatory  of  Cs  conduct  which 
is  relevant  as  a  fact  in  issue. 

(«).  A,  accused  of  theft,  is  seen  to  give  the  stolen  property  to 
B^  who  is  seen  to  give  it  to  A's  wife.  B  says,  as  he  delivers  it — 
*  A  says  you  are  to  hide  this.'  B's  statement  is  relevant  as  ex- 
planatory  of  a  fact  which  is  part  of  the  transaction. 

(/).  A  is  ^ed  for  a  riot  and  is  proved  to  have  marched  at 
Uie  head  of  a  mob.  The  cries  of  the  mob  are  relevant  as  ex- 
planatory of  the  nature  of  the  transaction. 

This  section  generally  provides  for  fticts  explanatafy  of  facta 
relevant  or  in  issue.    Such  facts  are  relevant  either — 

(1)  ^  explaining  or  introducing  a  fact  relevant  or  in  issue  of  which 
illastrationa  are  to  be  found  in  (a),  (5),  (d),  (e)  and  (/),  or 

(2)  as  supporting  or  rebutting  an  inference  suggested  by  any  such 
£Mrt,  as  in  in.  («),  or 

(3)  to  establish  the  identity  of  any  person,  or  to  fix  the  time  or 
place  at  which  any  thing  happened,  when  these  points  are  relevant  or 
in  issue,  or 

(4)  to  show  the  relation  of  the  parties. 

But  the  section  prescribes  no  test  of  the  necessity. 

Circumstances  often  so  occur  as  to  raise  a  strong  suspicion  against 
a  man,  and  any  fact  which  tends  to  dispel  that  suspicion  is  rdevant 
under  this  section. 

Declarations  made  or  letters  written  during  absence  from  home, 
explanatory  of  the  motive  of  departure,  are  admissible  as  original 
evidence,  since  the  departure  and  absence  are  very  properly  r^arded 
as  one  continuing  act. — Taylor  on  Evidence,  sec.  526. 

In  the  case  of  Rameshur  Penaud  Nwravn  Singh  v.  Kunja  Behari 
Pataek,  I.  L.  B.  4  CaL  633,  the  Judicial  Committee  of  the  Privy 
Council  admitted  in  evidence  the  proceedings  in  a  case  in  the  Criminal 
Court  of  Zila  Berar  in  which  the  owners  of  Chahal  had  prosecuted 
some  ryots  of  Mahoot  in  consequence  of  their  having  closed  a 
Kkanwa  from  Mahoot  to  Chahal,  which  led  to  a  rcmnamak  being 
come  to  between  the  taluqdars  of  the  two  mouzahs.  One  of  the 
questions  in  the  appeal  was  as  to  the  character  of  the  reservoir  and 
water-courses  then  in  dispute,  and  the  circumstances  imder  which 
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they  had  been  presumably  created  and  actually  eigoyed.  As  to  the 
rcutnanuLhy  the  Judicial  Committee  said  : — *'  It  was  objected  that  this 
rcizinamah  does  not  bind  the  proprietor  of  Mahoot,  but  although  it 
was  apparently  made  between  tenants,  it  seems  to  have  been  subse- 
quently acted  on,  and  may  be  properly  used  to  explain  the  character 
of  the  enjoyment  of  the  water."  Apparently  those  proceedings  and 
the  raginamah  in  which  they  resulted,  would  be  admissible  under 
this  section  as  evidence  of  f^ts  necessary  to  explain  or  introduce 
a  (syGt  in  issue.  The  records  of  the  proceedings  in  the  Criminal  Court 
in  1884  which  the  Judicial  Committee  admitted  in  evidence,  might 
be  admissible  under  this  section  or  under  sea  13  (()* 

10.  Where  there  is  reasonable  ground  to  believe 
that  two  or  more  persons  have  con* 
done  ^  conspi-     spired  together  to  commit  an  offence 
to^^'common^e^    or   an   actionablc   wrong,   any  thing 
^^'  said,  done  or  written  by  any  one  of 

such  persons  in  reference  to  their  common  intention, 
after  the  time  when  such  intention  was  first  enter- 
tained by  any  one  of  them,  is  a  relevant  fact  as 
against  each  of  the  persons  believed  to  be  so  con- 
spiring, as  well  for  the  purpose  of  proving  the 
existence  of  the  conspiracy  as  for  the  purpose  of 
showing  that  any  such  person  was  a  party  to  it. 

Illusti*ation. 

ReascHiable  gromid  exists  for  believing  that  A  has  joined  in  a 
conspiracy  to  wage  war  against  the  Queen.  The  facta  that  B  pro- 
cured arms  in  Europe  for  the  purpose  of  the  conspiracy,  C  collected 
money  in  Calcutta  for  a  like  object^  D  persuaded  persons  to 
join  the  conspiracy  in  Bombay,  E  published  writings  advocating 
the  object  in  view  at  Agra,  and  F  transmitted  from  Delhi  to 
G  at  Cabul  the  money  which  C  had  collected  at  Calcutta,  and 
the  contents  of  a  letter  written  by  H  giving  an  account  of 
the  conspiracy,  are  each  relevant,  both  to  prove  the  eustenoe 
of  the  conspiracy,  and  to  prove  A's  complicity  in  it,  although 
he  may  have  been  ignorant  of  all  of  them,  and  although  the 
persons  by   whom   they   were  done  were  strangers  to  him,  and 
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although  they  may  have  taken  place  before  he    joined    the 
ocmspiracy  or  after  he  left  it. 

The  provisionfi  herein  oontained  are  wider  than  the  Engliah  law.  "  In 
connection  with  the  above  sectioQ  the  following  points  should  be  clearly 
nnderstood  :  Itt — ^The  section  applies  to  the  case  either  of  an  cfenee 
or  of  an  actionable  wrong,  to  joint  conspirators  and  to  oo-trespassera 
or  oUier  tort'feasor$  ;  2nd — Before  the  evidence  is  admitted  there  mnst 
be  reouonahle  grownd  to  believe  in  the  existence  of  a  conspiracy ;  ^ttd — 
The  ccmnection  of  the  individoal  in  the  unlawful  enterprise  being 
shown,  every  act  and  declaration  of  each  member  of  the  confkleracy  ia 
oris^nal  evidence  against  every  other  member,  though  ign<»ant  of  them, 
and  though  the  persons  doing  those  acts  or  making  those  dedarationa 
may  have  been  strangers  to  him ;  AAh — Theseacts  and  dedarations  are 
admiasible  as  evidence  though  made  hefore  or  after  the  connection 
with  the  enterprise  of  the  individual  against  whom  they  are  used ;  6tA — 
A  letter  giving  an  account  of  the  oonspira<7  is  admisnUe,  apparently 
even  though  not  written  in  sttpport  of  it  or  in  ftirtheranoe  of  it.  This 
last  rule  is  contrary  to  that  followed  in  England." — Field's  Evidence, 
5th  Ed.,  96. 

In  cases  of  general  conspiracy  where  agents  are  employed,  the  acts 
of  the  agents  are  admissible  in  evidence  against  a  party  to  the 
oonspiracy  in  order  to  show  the  nature  and  the  objects  of  the  con- 
spiracy.   (Home  Tooke,  26  a  T.  127). 

The  fact  that  one  of  several  parties  to  a  conspiracy  gave  a  letter' 
to  be  printed,  is  evidence  against  the  others  to  prove  a  circumstance 
in  the  conspiracy.    (Hardy's  Case,  24  S.  T.  463). 

Letters  sent  by  one  prisoner  in  pursuance  of  a  common  design  ia 
evidence  against  all  engaged  in  the  same  conspiracy.  (Stone's  Case,  26 
a  T.  1268). 

According  to  this  section,  a  letter  giving  an  account  of  a  con- 
spiracy, even  though  not  written  in  support  of  it  or  in  furtherance 
of  it,  is  adnussible  to  prove  the  existence  of  the  conspiracy  or  to  show 
that  any  perscm  was  a  party  to  it  In  England  such  evidence  is  not 
allowed. 

In  order  to  bring  the  section  into  operation  there  must  be,  in  the 
first  place,  reaeoncMe  ground  to  believe  in  the  existence  of  the  con- 
spiracy. The  principle  enunciated  in  this  section  is  substantially 
the  same  as  that  of  principal  and  accessory,  or  principal  and  agent 
When  various  persons  conspire  to  commit  an  offence  each  makes  the 
vest  his  agents  to  carry  the  plan  into  execution.  In  the  case  of  Queen 
V.  Ameerkhan  and  others,  17  W.  B.  Crim.  16,  Couch,  C.  J.,  remarked  : 
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**  Now  the  role  of  law  is,  that  where  several  persons  are  proved  to 
have  oombined  together  for  the  same  ill^al  purpose,  any  act  done 
by  one  of  the  parties  in  pursuance  of  the  origiQal  concerted  plan,  and 
with  reference  to  the  common  object,  is,  in  the  contemplation  of  the 
law,  the  act  of  the  whole.  Each  party  is  an  agent  of  the  others  in 
carrying  out  the  objects  of  the  conspiracy  and  doing  anything  in 
furtherance  of  the  common  design.'' 

11.  Facts  not  otherwise  relevant  are  relevant — 

When  facte  not  (^)  ^^  ^^^^^  *^^  inconsistent  with  any 
otherwise  relevant    fact  in  issuc  or  relevant  fact :  (2)  if 

become  relevant.        ,       .i^  i  .  i-  .^i 

by  themselves  or  m  connection  with 
other  facts  they  make  the  existence  or  non-existence 
of  any  fact  in  issue  or  relevant  fact  highly  probable 
or  improbable. 

Illustrations. 

(a).  The  question  is,  whether  A  committed  a  crime  at  Calcutta 
on  a  certain  day.  The  fact  that,  on  that  day,  A  was  at  Lahore, 
is  relevant.  The  fact  that,  near  the  time  when  the  crime  was 
committed,  A  was  at  a  distance  from  the  place  where  it  was 
committed,  which  would  render  it  highly  improbable,  though 
not  impossible,  that  he  committed  it,  is  relevant 

(6).  The  question  is,  whether  A  committed  a  crime.  The 
circumstances  are  such  that  the  crime  must  have  been  committed 
either  by  A,  B^  C  or  D.  Every  fact  which  shows  that  the  crime 
could  have  been  committed  by  no  one  else,  and  that  it  was  not 
committed  by  either  B,  0  or  D,  is  relevant. 

This  section  is  limited  in  effect  by  sec  54  of  the  Act  It 
renders  inadmissible  one  crime  not  reduced  to  certainty  by  a  legal 
conviction,  to  prove  the  existence  of  another  unconnected  crime, 
even  though  it  is  cognate.  Accordingly  the  possession  of  a  number 
of  documents  supposed  to  be  forged,  is  no  evidence  to  prove  the 
forgery  of  a  document  with  which  the  possessor  is  charged. 

In  the  case  of  Bag.  v.  ParbAadas,  11  Bom.  H.  C.  B.  90,  West,  J., 
observed  :  "Sec.  11  of  the  Evidence  Act  is,  no  doubt,  expressed 
in  terms  so  extensive  that  any  fact  which  can,  by  a  chain  of  ratio- 
cination, be  brought  into  connection  with  another,  so  as  to  have  a 
bearing  upon  a  point  in  issue,  may  possibly  be  held  to  be  relevant 
within  its  meaning.    But  the  connections  of  human  afiairs  are  so 
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infiniidy  Tariotis  and  so  fkr>readiiog  that  thus  to  take  this  section 
ID  Hb  widest  admissible  sense,  would  be  to  complicate  every  trial  with 
a  mass  of  collateral  inquiries  limited  only  by  the  patience  and  the 
means  of  the  parties.  That  such  an  extensiye  meaning  was  not 
in  the  mind  of  the  Legislature,  seems  to  be  shown  by  several  in- 
dications in  the  Act  itsell" 

Fkets  intended  to  be  inelvded  in  this  Baetton.— The  sort  of  facts 
which  this  section  was  intended  to  include,  are  fiftots  which  either 
exchide  or  imply  more  or  less  distinctly,  the  existence  of  the  facta 
sought  to  be  jnroved.  The  meaning  of  the  section  would  have  been  more 
fdlly  expressed,  if  words  to  the  following  effect  had  been  added  to  it :~ 
"^No  statement  shall  be  regarded  as  rendering  the  matter  stated 
highly  probable  within  the  meaning  of  this  section,  unless  it  is 
declared  to  be  a  relevant  &ct  under  some  other  section  of  this  Act." — 
Stephen's  Evidence  Act,  183. 

n^Jily  probable.— The  words  < highly  probable' point  out  that  the 
connection  between  the  fncts  in  issue  and  the  collateral  facts  sought 
to  be  proved  must  be  so  immediate  as  to  render  the  co-existence  of 
the  two,  highly  probable. 

n^jily  iminrobable.— By  this  expression  is  meant  something 
which,  though  not  absolutely  impossible,  is  next  door  to  it  The 
inconsistency  referred  to,  means  a  physical  impossibility  of  the  co- 
existence of  two  fftcts,  as  for  instance^  that  a  man  should  be  in 
two  {daoes  at  the  same  tim^  or  within  an  interval  of  time  too  short  to 
allow  of  his  transport  by  any  known  means  of  locomotion  from  one  to 
the  other. 

Deerees  not  interpurtes  when  inadmissible— 

(a).  In  the  case  of  Qv^  Lai  v.  Fateh  Laly  I.  L.  R.  6  CaL  171» 
A  sued  B  to  recover  possession  of  certain  property.  It  was  admitted 
that  A  would  be  entitled  to  this  property  as  heir  of  one  X,  if  one  O 
had  survived  Y,  but  that  if  0  had  predeceased  Y,  A  would  not  be 
80  entitled.  The  plaintiff  A,  offbred  in  evidence  a  judgment  in  a 
previous  suit  between  B  as  plaintiff*  and  certain  third  parties  as  de- 
fendants, in  whieh,  the  question  being  whether  B  or  0  was  the 
heir  of  X,  it  was  decided  that  0  was  the  nearest  heir.  B  contended 
that  A,  not  having  been  a  party  to  the  first  suit,  was  not  entitled 
to  use  the  judgment  in  that  suit  as  evidence  in  his  own  favour  and 
agunst  him  (B)  in  the  second  suit.  It  was  held  by  the  majority 
of  the  Judges  that  the  judgment  not  being  vnterparte$  was  not 
eridence  and  therefore  inadmissible.  The  judgment  was  neither  a 
foM  within  the  meaning  of  this  section,  nor  a  trcMsaction  within 
the  meaning    of  sec     13.     This    decision    has    been  followed    in 
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(1)  I.  L.  R.  11  Cal.  562  ;  (2)  I.  L.  R  12  CaL  207  ;  (3)  I.  L.  R.  13 
Cal.  352 ;  and  concurred  in  (1)  I.  L.  R  4  AIL  96  ;  (2)  L  L.  R.  11 
Mad.  116  ;  (3)  I.  L.  R.  12  Mad.  9.  It  has  been  distinguished  in  (1) 
L  L.  R  10  AIL  585  ;  (2)  L  L.  B.  15  Mad.  19. 

(().  The  plaintiffs,  as  purchasers  of  a  share  of  an  estate,  sued 
to  recover  their  share  of  the  rent  of  certain  tenures  held  in  that 
estate  by  the  defendants.  The  defendants  denied  being  in  possession 
as  alleged.  Another  oo-sharer  in  the  same  estate  had  previouslj 
brought  a  suit  against  the  same  defendants  for  the  rent  of  the  samo 
tenures  and  in  that  suit  the  present  plaintiffs  and  other  co-sharers 
of  the  estate  were  made  co-defendants,  and  the  decision  in  that  stiit 
was  that  the  present  defendants  were  in  possession  and  were  liable 
to  pay  to  the  then  plaintiff  his  share  of  the  rent.  Held  (Mitter,  J., 
dissenting)  that  the  decree  in  the  former  suit  was  not  admissible 
as  evidence  in  the  present  suit — Swrendra  Natk  Pal  Chowdkry  and 
others  v.  Brcjo  Nath  Pal  Chowdhry  and  another^  I.  L.  B.  18  OaL  352. 
This  Full  Bench  decision  followed  Qujju  Lai  v.  Faleh  Lai,  I.  L.  R. 
6  CaL  171- 

(c).  In  a  suit  for  rent  the  plaintiff  claimed  that  he  was  entitled 
to  payment  both  in  cash  and  kind  ;  and  in  order  to  show  that  he 
was  entitled  to  recover  rent  in  kind,  tendered  two  ex  parte  decrees 
obtained  by  his  predecessor  against  the  persons  registered  as  tenants 
of  the  tenure  at  the  time  the  decrees  were  obtained,  such  decrees 
being  for  rent  both  in  cash  and  in  kind.  It  appeared  that  the 
defendant  was  the  owner  of  the  teniure  at  the  time  the  two  decrees 
were  passed,  having  acquired  the  tenure  by  foreclosure  although  he  had 
not  registered  the  transfer  in  the  plaintiffs  books,  and  that  he  was 
not  made  a  party  to  the  suits  in  which  the  decree  was  passed. 
Held,  that  as  the  defendant  was  not  a  party  to  the  suits  in  which 
the  decrees  were  obtained,  and  did  not  claim  through  the  parties 
against  whom  they  were  passed,  they  were  not  admissible  in  the  suit 
as  evidence  against  him— /2am  Narain  Rai  and  others  v.  Itam  Coomer 
Chwndra  Poddar,  L  L.  B.  11  CaL  562.  This  decision  followed  Cfujlfu 
Loll  V.  Fateh  Lai. 

(d).  In  a  suit  for  khas  possession  of  land  upon  the  allegation  that 
the  defendant  refused  to  give  up  possession  or  to  pay  rent  for  it,  a 
decree  declaring  that  the  land  in  suit  was  liable  for  rent  was  tendered 
in  evidence.  The  decree  had  been  obtained  by  an  auction-purchaser 
against  the  defendants,  but  the  plaintiff  did  not  claim  title  through 
the  auction-purchaser  who  had  in  fact  been  treated  as  a  trespasser 
and  ejected.  Held,  relying  upon  the  ruling  in  Oujju  Lai  v.  Fateh 
LcUy  6  Cal.  171,  that  the  decree  was  inadmissible  in  evidence — 
Mohendralal  Khan  v.  Rosofnoyt  Dasi  and  others^  I.  L.  B.  12  CaL  207. 
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(tf).  Tlieplaiiiiiff  miedtor«»V«ir  ArfMfliof  l^txtfoir  A  oAii^  shop 
alkgiiig  the  anniuJ  rent  to  b9  B&  800.  The  deftodant  tianteDded 
that  it  was  only  B&  eo.  The  defetklafit  and  the  plaintiffs  hrothef 
were  parioera  in  bnsioess,  and  Uie  plaintiff  relied  (fpon  thc^  evidenoef 
«f  his  brother  and  on  two  entries  in  the  firm's  books  in  the  writing^ 
of  his  brother.  To  prove  the  himd  fidm  ot  these  entries,  the  plaintiff 
tendered  in  eridence  a  jadgmmt  passed  against  the  defendant  in  ek 
soit  brought  by  the  defendant  against  the  plaintiff's  brother  ehai^ng 
him  with  having  improperly  debited  thor  firm  with  H&  860  as  th^ 
vent  of  the  shop,  ffdd,  that  the  judgment  wta  not  admissible  under 
this  secUon  or  under  sees.  13  and  40,  as  evidenoe  agunst  the 
defendant  in  the  present  nm^-^Batiohkoddcuf  KrUhMdat  y.  Bapm 
Narhar^  L  L.  IL  10  Bom.  439« 

Deereas  not  InterpiirtM  wlien  admis^bld— 

(a).  Inthecaseof  JJmxW/Wanc^o^Aer^v.  il.^t^,  lie.  LIL  588, 
tiie  plaintifl^  who  was  an  auciion-purchaset  of  a  share  in  certain 
laixls,  sued  for  arreus  of  iiBnt  Uie  owners  of  another  share 
in  the  sama  It  was  admitted  that  certain  plots  of  the  estate  were 
h^d  in  exclusive  possession.  The  defendants  claimed  these  plots  as* 
lakKetaj,  The  plaintiff  put  in  evidence  certain  decrees,  not  against 
the  defendants,  in  respect  of  such  plots,  in  which  it  was  held  against 
the  person  in  possession  at  the  time,  that  the  lands  were  imaL  The 
deaTOS  were  held  admissible  in  evidence^  not  as  showing  thab  the 
fauMk  were  mail  or  lakharaj  bnt  as  showing  that  rent  had  been  success- 
folly  claimed  in  ilespeot  of  the  knda  Held,  J.,  observed  :  ^  We  take  it 
that  these  decrees  are  not  evidence  of  any  decision  of  a  Court  of 
Justice^  that  the  land  is  mcA  cft  lakAeraf,  We  regard  them  as  evidence 
■Mrely  of  the  feet  already  stated  that  rent  was  successfully  claimed 
in  re^MCt  of  lands  which  are  now  said  to  be  latkeraj.  We  do  not 
consider  that  in  so  doing  we  are  in  any  way  violating  the  principle 
laid  down  in  the  Full  Bench  decision  of  Oujpt  Lai  v.  FcUeh  Ldl^ 
L  L.  R.  6  Cal.  171.  On  the  contrary,  and  in  order  to  prevent  there 
being  any  misapprehension^  we  desire  to  say  that  we  entir^  concur 
m  the  principle  of  that  decision  so  fer  as  it  was  concerned  with  the' 
fitcte  which  were  th^  before  th&  CourL  There  are  exceptions  to  the 
general  rule  that  judgments  tnterpartes  are  not  admissible  as  between 
persons  who  were  not  parties,  and  do  not  claim  under  the  parties 
to  the  previous  litigation*  We  do  not  attempt  to  define  the 
exact  limits  of  any  purticular  exception  to  the  general  rule.  All  we  do 
say  is  that  in  this  particular  case  and  under  the  particular  circum- 
stances with  which  we  have  now  to  deal,  we  consider  that  these  decrees 
w&e  properly  admitted  as  evidence.  As  to  their  weight  or  value  we 
pronounce  no  opinion." 
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(b).  In  a  suit  for  possession  of  land,  the  defendants,  in  order  to 
show  the  character  of  their  possession,  ofibrad  in  evidence  a  judgment 
obtained  by  them  in  a  suit  to  which  the  plaintiff  or  his  predecessors 
in  title  were  not  parties,  it  was  held  that  the  Judgment  was  admissible 
in  evidence  to  show  the  nature  of  the  enjoyment  which  the  defendant 
then  had  in  the  land — Feari  Mohan  Muierft  v.  Drchomoi  Devi^  I.  L, 
JL  11  Cal.  745.  This  case  relied  on  the  authority  of  Damn  v.  Lawnde$t 

I  Bing.  N.  0.  006,  and  Bameshnr  Praaaud  Narain  Singh  .v.  Kunjo 
Behari  Patack,  L  L.  B.  4  GaL  633. 

(e).  In  a  suit  brought  by  the  plaintiff  against  several  defendants  to 
prevent  encroachments  by  the  defendants  in  a  lane  which  was  the 
common  property  of  himself  and  the  defendanta  Held^  that  the 
admission  of  one  of  the  defendants  in  a  previous  suit  to  which  the  other 
defendants  were  not  parties,  as  to  the  common  character  of  the  portion 
of  the  lane  between  his  house  and  the  plaintiff's  and  also  a  similar 
statement  in  a  deed  put  in  by  another  of  the  defendants  to  prove  his 
title  to  his  own  house,  were  admissible  in  evidence  to  establish  the 
common  character  of  the  entire  lane  as  alleged  by  the  plaintiff.  The 
fact  of  common  ownership  of  other  parts  of  the  lane  should  be  treated 
as  relevant  to  the  issue  as  to  the  common  character  of  the  entire 
lane  on  the  principle  laid  down  in  this  section— iiToro  Vinayak 
Patrardhan  v.  Narhari  bin  Raghunath^  I.  L.  R  16  Bom.  125. 

(cQ.  The  statement  of  a  witness  for  the  defence  that  a  witness  for  the 
prosecution  was  at  a  particular  place  at  a  particular  time,  and  conse- 
quently could  not  then  have  been  at  another  place,  where  the  latter 
states  he  was,  and  saw  the  accused  persons,  la  properly  admissible  in 
evidence,  even  though  the  witness  for  the  prosecution  may  not  himself 
have  been  cross-examined  on  the  point  Such  evidence  is  admissible 
under  this  section  as  also  under  sees.  5  and  153,  ilL  (c)  of  the  Act — 
Reg.  V.  Sakharam  Mukundji^  11  Bom.  H.  C.  R  166. 

(e).  Where  a  person  chaiges  another  with  having  forged  a  promissory 
note,  who  denies  having  ever  executed  any  promissory  note  at  all, 
the  evidence  that  a  note  similar  to  the  one  all^;ed  to  be  forged,  was 
in  fact  executed  by  that  person  is  not  admissible,  nor  even  would  a 
judgment,  founded  upon  such  a  £act,  be  admissible~-i?^.  v.  ParbhadcUf 

II  Bom.  H.  0.  B.  90. 

12.  In  suits  in  which  damages  are  claimed,   any 

In  suits    for    fact  which   will   enable    the     Court 

telS^toen^te    to  determine  the  amount  of  damages 

Court  to  deter-     ^hich     ought    to     bc     awarded     is 

mine        amount  ^ 

ATS  relevant.  relevant. 
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See  sec.  66  of  the  Act. 

Fkets  tending  to  enhance  damages.— (a).  In  an  action  for  defansa- 
lion,  other  libelloas  expressions  hy  the  defendant,  whether  used  hefore 
or  after  the  commenoement  of  the  suit,  are  admissible  to  prove  mcUtce 
and  so  enhance  damages. 

(6).  In  suits  for  breach  of  contract,  all  facts  showing  the  amount 
of  loss  occasioned  to  the  plaintiff  by  the  breach,  are  relevant  to  deter- 
mine damages. 

(e).  In  an  action  for  breach  of  promise  of  marriage,  the  plaintiff 
may  give  evidence  of  the  defendant's  station  in  life  and  his  means, 
to  show  the  loss  ^e  has  sustained. 

Mitigation  of  damages. — (a).  In  mitigation  of  damages  the  defend- 
ant may  show  fects  tending  to  du^rove  mcUtce^  e.g,,  that  rumours 
ef  the  fftct  asserted  were  prevalent  in  the  neighbourhood — Richards  v. 
Bichards^  2  M.  and  R.  567 ;  or  that  the  statement  was  copied  from 
another  paper~iS^atfiu2sr«  v.  MUU^  6  Bing.  213. 

(6).  The  defendant  may  give  evidence  that  the  plaintiff,  at 
the  time  of  the  publication  of  the  libel,  labored  under  a  general 
sospidon  of  having  committed  the  act  imputed  to  him. 

(c).  In  an  action  for  assault,  the  provocation  offered  by  the  plaintiff 
would  be  relevant. 

(d).  In  a  case  for  breach  of  promise  of  marriage,  the  defendant 
may  prove  that  his  relations  disapproved  of  the  match— /rt-t>i^  v« 
Onenwood^  1  C.  and  P.  360  ;  give  evidence  of  the  conduct  or  character 
(tf  the  plaintiff— Z^cfo  v.  Caok^  4  Esp.  256. 

(fi).  In  the  case  of  action  against  a  Kailway  Company  for  injuries 
received,  the  position  and  circumstances  and  earnings  of  the  plain- 
tifi^  the  precautions  taken  by  the  Company  and  the  contributory 
oegligenoe,  if  any,  of  the  plaintiff  are  relevant  facts  in  determining 
the  amonnt  of  damages. 

Tine  measure  of  damages.^The  true  measure  of  damages  is  the 
amount  of  compensation  to  be  paid  to  the  plaintiff  for  the  injury  he 
has  sustained,  and  in  an  action  of  tort  it  is  immaterial  whether  the 
damages  come  out  of  a  deep  pocket  or  not. 

Facta  relevant  13.  Where  the  questiou  is  as  to 
t^tJ^^iB  il  *^®  existence  of  any  right  or  custom, 
question.  tj^^  following  facts  are  relevant : — 

(a).  Any   transaction  by  which   the   right    or 
eustom  in  question  was  created,  claimed,  modified. 
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recogDized,  asserted  or  denied,  or  which  was  iDcon- 
sistent  with  its  existence. 

(5).  Particular  instances  in  which  the  right  or 
custom  was  claimed,  recognized,  or  exercised,  or 
in  which  its  exercise  was  disputed,  asserted  or 
departed  from. 

Illustration, 

The  queBtion  is,  whether  A  has  a  right  to  a  fishery.  A  deed 
oouferring  the  fishery  on  A's  ancestors,  a  mortgage  of  the  fishery 
by  A's  father,  a  subsequent  grant  of  the  fishery  by  A's  father, 
irreconcilable  with  the  mortgage,  particular  instances  in  which 
A's  father  exercised  the  right,  or  in  which  the  exercise  of  the 
right  was  stopped  by  A's  neighbours,  are  relevant  facts. 

Bight, — There  is  a  conflict  of  rulings  as  to  the  meaning  of  the 
word  '  right'  It  seems  that  the  word  '  right '  is  here  used  to  mean  any 
right  of  property  or  any  right  over  property,  and  is  not  restricted 
to  incorporeal  right  only.  Sir  James  F.  Stephen  has  expanded  this 
section  into  two  articles  (t.^.,  5  and  6)  in  his  Digest  of  the  Law  of 
Evidence.  Art  6  is  headed  Hitle'  and  runs  thus  "when  the 
existence  of  any  right  of  property  or  of  any  right  over  property  is 
in  question,  every  fact  which  constitutes  the  title  of  the  person 
claiming  the  right,  or  which  shows  that  he  or  any  other  person 
through  whom  he  daims,  was  in  possession  of  the  property,  and 
every  faot  which  constitutes  an  exercise  of  the  right,  or  which  shows 
that  its  exercise  wais  disputed,  or  which  is  inconsistent  with  its  exia- 
tenoe  or  renders  its  existence  improbable,  is  deemed  to  be  relevant" 
Art  6  IB  beaded  *  custom'  and  is  worded  as  follows  "when  the 
e^stenoe  of  any  custom  is  in  question,  every  fact  is  deemed  to 
be  relevant  which  shows  how  in  particular  instances,  the  custom  was 
understood  and  acted  upon  by  the  parties  then  interested." 

(a).  In  the  case  of  Swya  Ncuram  Sanda  v.  Bisitoambhur  Singhy  23 
Vf.  R  311,  their  Lordships  held  that  the  right  mentioned  in  this 
section  is  not  a  public  right  only,  it  includes  private  rights  also. 

{b).  In  the  case  of  Ranchhoddas  Krishnadcu  v.  Bapu  NarkoTy  I.  L.  R. 
10  Bom.  439,  their  Lordships  remarked  that "  in  the  absence  of 
qualification  such  as  is  to  be  found  in  sec,  48  *  rights  and  customs '  in 
sec  13  must,  we  think,  be  understood  as  comprehending  all  rights  of 
•wnership." 
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(0).  In  the  Fun  Bench  case  of  The  Collectcr  of  Ovrodeffw  y. 
Palahdhari Sis^k,  L  L.  K  12  AIL  1,  Edge,  0.  J.,  remarked :  "I  think, 
however,  «a  did  Sir  Charles  Sargent,  0.  J.,  and  Mr.  Justice  Nanabhai 
Haridaa  in  Banchhoddtu  Ertsknadas  v.  Bapu  Narhaur^  10  Bom.  439, 
that  the  majoritj  of  the  Full  Bench  of  the  Calcutta  High  Court  in 
Q^ji^dal  ▼.  Faieh  Lai  (6  CaL  171)  put  too  narrow  a  construction  on 
the  word  ^  right'  in  sea  13,  and  that  *  right'  there  includes  not  only 
incorporeal  rights  but  a  right  of  ownership.  There  are  no  words  in 
see  13  which  could  not  be  applied  to  a  right  of  ownership,  but  it  is 
difficult  to  see  what  could  within  the  meaning  of  sec.  13,  cL  (a),  be  a 
transaction  bj  which  the  right  of  a  man  to  have  it  declared  that 
he  IB  the  son  of  another  man  out  of  a  particular  woman,  or  that 
he  is  not  some  other  man,  could  be  said  to  be  created  or  modified. 
Whatever  be  the  meaning  of  the  word  *  right '  in  clause  (a)  of  sec.  13, 
the  meaning  of  the  word  *  right '  in  clause  (6)  must  according  to  the 
principles  of  construction  be  the  same." 

(d).  In  the  well  known  Full  Bench  case  of  Chtfjulal  v.  Fateh  Lal^  L 
L.  R  6  CaL  171,  a  contrary  view  was  taken.  Garth,  C.  J.,  said  :  "  The 
right  mentioned  in  this  section  is  one  which  can  be  *  created '  or 
*  exercised ' ;  which  expressions  are  perfectly  appropriate  when 
qpeaking  of  an  incorporeal  right,  but  would  be  wholly  inapplicable  to 
the  word  ' right'  when  used  in  the  more  extended  sense." 

Traimetion.-— (<<}•  ^°  ^^e  <^c^^  of  Oujjvlal  v.  Fateh  Laly  I.  L.  B. 
6  CaL  171,  Jackson,  J.,  said :  **  A  transaction  as  the  derivation  denotes 
is  something  which  has  been  concluded  between  persons  by  a  cross  of 
reciprocal  action  as  it  were."  Garth,  C.  J.,  remarked  :  *'  A  transaction 
in  the  ordinary  sense  of  the  word  is  some  business  or  dealing 
which  is  carried  on  or  transacted  between  two  or  more  persons.  If 
the  parties  to  a  suit  were  to  adjust  their  differences  inter  ee,  the 
adjustment  would  be  a  transaction."  The  majority  of  the  Full  Bench 
held,  that  "a  judgment  as  to  whether  a  certain  person  was  or 
was  not  the  heir  to  another  is  neither  a  transaction  nor  a  fact  within 
the  meaning  of  this  section."  See  also  Ramasami  v.  Appavuy  I.  L.  B. 
It  Mad.  9 ;  The  CoUectar  of  Ooruckpur  v.  Palackdhari  Singh^  I.  L.  B. 
ISAILI. 

(6).  In  the  case  of  Ranehhoddae  v.  Bapti  Narhoar^  I.  L.  R.  10  Bom. 
442,  their  Lordships  observed  that  "  as  to  the  term  <  transaction,' 
it  is  doabtless  one  of  large  import  and  might,  although  by  a  some- 
what strained  use  of  it,  be  held  to  be  applicable  to  prooeediogs  in 
a  suit ;  but  as  the  result  of  holding  it  to.  be  so  applicable  in  sec.  13» 
wookl  be  to  efiSact  a  most  important  departure  from  the  English 
mka  of  evidence,  which    would    make    judgments,    decrees    and 
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verdicts  of  juries  only  admissible  in  matters  of  public  interest,  it  may 
well  be  doubted  whether  such  was  the  intention  of  the  framer  of 
the  Code.  It  is  true  that  although  the  Code  is  in  the  main,  drawn 
on  the  lines  of  the  English  Law  <^  Evidence,  there  is  no  reason 
to  suppose  that  it  was  intended  to  be  a  servile  copy  of  it ;  but  in 
any  case,  had  such  an  important  and  radical  change  been  intended, 
as  Couch,  C  J.,  in  the  case  of  NxcmkU  Alt  v.  Ouru  Doi^  22  W.  R. 
365,  admits  is  the  necessary  result  of  construing  <  transaction '  in 
sec.  13  as  including  judgments,  we  should  have  expected  it  to  be  carried 
out  by  a  special  section  framed  for  that  purpose  amongst  those 
relating  to  judgments.** 

(c).  In  Niamat  All's  case  it  was  held  that  the  word  '  transaction '  is 
certainly  large  enough  to  allow  the  proceedings  in  such  suits  as  these 
to  be  admitted  as  evidence,  not  as  conclusive  but  as  of  such  weight 
as  the  Court  may  think  they  ought  to  have. 

OttStom.— A  custom  is  a  rule  which  in  a  particular  family  or  in 
a  particular  district  has,  from  long  usage,  obtained  the  force  of 
law.  It  must  be  ancient,  certain  and  reasonable,  and  being  in  de*» 
rogation  of  the  general  rules  of  law  must  be  construed  strictly. 
Vide  Hurroprosad  v.  Seodyaly  3  I.  A.  259.  In  the  case  of  Lola  v^ 
Hua  Singh,  2  AIL  49,  their  Lordships  observed  that  amongst  the 
conditions  essential  for  establishing  a  custom  are,  that  the  custom 
is  of  remote  antiquity,  that  it  has  been  continued  and  acquiesced  in^ 
that  it  is  reasonable  and  is  certain,  and  not  indefinite  in  its 
character."  In  the  case  of  Rainalakshmi  Ammal  v.  Sivanatha  Perumal 
Sethvurayar,  14  M.  I.  A.  370^  their  Lordships  of  the  Privy  Council 
said  :  "  It  is  of  the  essence  of  special  usages  modifying  the  ordinary 
rules  of  succession  that  they  should  be  ancient  and  invariable  ; 
and  it  is  further  essential  that  they  should  be  established  to  be 
so,  by  clear  and  unambiguous  evidence.  It  is  only  by  means  of 
such  evidence  that  the  Courts  can  be  assured  of  their  existence, 
and  that  they  possess  the  conditions  of  antiquity  suid  certainty  on 
which  alone  their  legal  title  to  recognition  depends."  There  is  a 
catena  of  rulings  holding  that  a  custom  must  be  proved  by  strict 
evidence ;  that  what  is  sought  to  be  established  has  existed  unaltered 
and  uninterrupted  from  time  immemorial ;  and  that  the  persons 
who  followed  it,  did  so  under  the  conviction  that  they  were  acting 
in  accordance  with  the  law.  It  seems  to  us  that  if  the  strict  rules  of 
evidence  were  enforced  in  proving  the  essentials  of  a  valid  custom, 
there  would  be  failure  of  justice  in  the  majority  of  cases.  The 
Legislature  therefore  allows  custom  to  be  proved  by  the  enumeration 
of  instances  in  which  the  alleged  custom  has  been  acted  upon,  and 
by   the   proof  afiforded   by  judicial  or  revenue  records  or  private 
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aofXMints  and  reodptSi  that  the  custom  has  been  enforced.  But  it 
is  by  adducing  in  evidence  judgments  in  cases  in  which  such  custom 
liaa  been  asserted  and  recognised,  that  instances  of  recognition  can 
be  best  enumerated ;  consequently,  if  judgments  not  inierpartes  be 
held  ioadmisaible  in  proof  of  custom,  the  object  of  the  Legislature 
will,  in  a  manner,  be  firustrated.  Under  the  English  law  verdicts,  judg- 
ments, and  athest  abjudications  although  inter  cUtcu^  have  always  been 
reottvable  in  evidence  to  show  the  ezistonce  or  non-existence  of 
costoms  of  a  puMic  nature  {vide  Taylor,  sea  I486}.  It  must  be  ac- 
knowledged that  the  law  of  evidence  as  administered  in  England  lays 
down  stricter  rules  r^arding  the  admissibility  of  evidence,  than  the 
Indian  Statute  does,  and  it  would  seem  strange  to  find  judgments, 
whidi  are  admissible  as  evidence  under  the  former  law,  deemed  in- 
•dmissilde  under  the  latter* 

As  to  what  is  sufficient  evidence  to  estabUsh  custom,  refer  to 
the  fdlowing  cases  : — 

1.  BeniMadhav  Bomerji  v.  Jai  Krishna  Mukerji,  7  B.  L.  R  152. 

8.  Jajf  Krishna  liuierjiv.  Dwrganarayan  Nag^  11  W.  R  348. 

&  Ladman  Eaiv.  Akbar  Khan,  L  L.  R  1  All.  440. 

4.  Doe  d  Jago  Mohan  Baiv.  Nimu  Dassi^  Montriou's  Cases  of  Hindu 
Law,  596. 

For  instances  of  custom  and  usage  being  held  to  bo  unreasonable 
refer  to^ 

1.  Lachmipat  Singh  v.  Sadatoolah  Nashyo,  I.  L.  R  9  CaL  69a 

8.  DeSowtav.  Dhanjibhai,  L  L.  R  8  Bom.  406. 

3.  Chenna  Ummayi  v.  Tegari  Chetti^  I.  L.  R  1  Mad.  168. 

PuDlly  OiiBtom  or  Knlacliar.—Befer  to— 
1.  Bama/nalaksmi  Anmal  v.  Sivanantha  P.  Setharayer,  17  W.  R 

553  (P.  C.) 
8.  Nagendra  Naryan  v.  Baghunath  Naryan  Z>0,  W.  R  (1864)  20. 
3.  Amirta  Naih  Chowdhari  v.  Oouri  Naih  Chowdhari^  6  B.  L.  R 


4.  Swrendranath  Rai  v.  Hvramani  Bttrmanea^  12  M.  I.  A.  81. 

5.  Rctf  Kishen  Singh  v.  Ran^ai  Sarma,  I.  L.  R  1  CaL  195. 

6.  Kadami  Dasi  v.  Jotiram  Kolita,  I.  L.  B.  3  CaL  305. 

7.  Abdul  Adud  v.  Mahomed  Makmily  I.  L.  R  10  Cal.  562. 

a  Raja  MrUtu  Ramalinga  Setvpati  v.  Perianyagum  PUlai,  L.  R 

1  I.  A.  209. 
9.  Raja  Varma  Valia  v.  Rani  Varma  MfUhu^  I.  L.  B.  1  Mad. 

235. 
10.  ffasan  AH  v.  Naga  Mai,  I.  L.  R  1  All.  288. 
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11.  CkaU^  Lai  v.  Chunmi  Lai,  I.  L.  R.  4  OaL  744. 

12.  BaeMn  v.  Makhan  Lai,  I.  L.  R.  3  AH.  65. 

la  As^abatv.  Haji  Tytib  Haji  RahimtuUa,  I.  L.  R.  9  Bool  116. 

14.  Mahomed  Sidick  v.  Haji  Ahamed,  I.  L.  R.  10  Bom.  1. 

15.  fftra  V.  Kallu,  I.  L,  R  7  AIL  916, 

16.  Our  Dyal  Mai  y.  Jhandu  Mai,  I.  L.  R.  10  AIL  585. 

Mercaatil«  cii8t(«L.--Sce— 

1.  Jagomohan  Ohosh  v.  Mawickckand,  4  W.  R  (P.  C.)  8. 

2.  Volkart  Brothers  v.  Vettivelu  Nadan,  I.  L.  R  11  Mad.  459. 

3.  Mackenzie  LyaU  S  Co,  y.  Chamru  Singh  S  Co,,  I.  L.  R   16  CaL 

702. 

4.  Smith  y.  Ludha  OheUa  Damodar,  L  L.  R  17  Bom.  129. 

Deereea  and  jndgmants  not  inteipartes  in  what  cases  lield 
admissible  under  this  section— 

{ay  In  determining  the  right  to  the  audhicaree,  and  the  oustom 
or  rule  of  succession  to  the  office,  previous  judgments  or  decrees  involv . 
ing  instances  in  which  the  right  or  custom  had  been  successfullj  asserted 
were  held  admissible  as  evidence  under  this  section — KundoonaiA 
Sarma  Ooswami.v,  Dhirchandra  Goswami,  20  W.  R.  345. 

(b).  In  the  case  of  Niamat  Ali  v.  Oooroodass,  22  W.  R  366,  the  plain- 
tiff sued  to  establish  an  itmamee  right  to  certain  lands,  and  produced 
certain  transcript  decisions  of  the  Civil  Court,  in  suits  in  which  a 
former  holder  of  the  tenure  of  the  person  that  was  said  to-  have 
created  the  right,  was  a  party.  Such  decisions  were  held  admissible^ 
as  the  word  transaction  was  thought  to  be  wide  enough  to  include  such 
proceedings. 

(cy  Where  a  suit  was  disposed  of  according  to  a  compromise,  of 
which  the  judgment  set  out  the  terms  in  the  form  of  a  recital,  Ae^cf, 
that  the  j.udgment  was  the  record  of  a  transaction  by  which  the 
rights  of  the  parties  were  recognised  and  was  therefore  relevant — 
Roopchand  Bhukut  v.  Eurkissen  Dose,  23  W.  R  162; 

(d).  In  the  case  of  Chpalay^fan  y.  Raghupatyyan,  7  Mad.  H.  C.  R 
250,  it  was  held  that  evidence  of  acts  of  persons  who  were  acting 
under  the  conviction  that  their  acts  were  legal ;  of  acquiescence  in 
those  acts ;  of  decisions  of  Courts,  or  even  of  panchyats  upholding 
such  acts ;  of  statements  of  experienced  and  competent  persons  of 
their  belief  that  such  acts  were  legal  and  valid  will  be  admissible  to 
prove  the  uniformity  and  continuity  of  any  usage  io  question. 

(tf).  Where  the  plaintiff,  who  was  an  auction-purchaser  of  a  i&are 
in  certain  lands,  sued  for  arrears  of  rent  against  the  owners  of  another 
share  in  the  same,  it  was  admitted  that  certain  plots  of  the  estate 
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held  in  ezdiisiTe  posansioD.  Tbe  defendaiita  cUutned  these 
plota  as  Ukhin^  The  plaintiff  put  in  eyidenoe  certain  decreee  in 
respect  of  Bodi  i^ota  in  which  it  was  held  agunst  the  persona  in 
poasoDsiogi  at  the  time  that  the  lands  w^e  maL  Heid^  that  having 
regaid  to  the  circomstanoea  and  the  particular  defence  set  up  that  the 
decrees  were  admissible  in  evidence  not  as  showing  that  the  lands 
were  mal  or  lakhiraj,  bat  as  showing  that  rent  had  been  successfully 
claimed  m  respect  of  the  lands—JTmiM  Pal  v.  A.  HiU$^  11  0.  L. 
R.  538.  In  this  case  Field  J.  remarked  '*  that  there  are  exceptions  to 
the  general  rule  that  judgments  tnterpartes  are  not  admissible  as  between 
persons  who  were  not  parties,  and  do  not  claim  under  the  parties  to 
the  previous  litigation.  We  do  not  attempt  to  define  the  exact  limits 
of  any  particular  exception  to  the  general  rule.  All  we  do  say  is  that  in 
this  particular  case  and  under  the  particular  circumstances  with  which 
we  have  now  to  deal  we  consider  that  these  decrees  were  properly 
admitted  as  evidence."  His  Lordship  said  that  he  entirely  concurred 
in  the  principle  laid  down  in  the  Full  Bench  decision  in  Oujju  Lai  v. 
FdieA  Lal^  6  CaL  171,  so  far  as  it  was  concerned  with  the  facts  which 
i  then  before  the  Court 


(/).  In  a  suit  for  possession  of  land,  the  defimdant,  in  order  to  show 
the  character  of  his  possession,  offered  in  evidence  a  judgment  obtained 
by  him  in  a  suit  in  which  the  plaintiff  or  his  predecessors  in  title 
were  not  pities.  Cunningham  J.  said  that  *'  the  document  is  admis- 
sible in  evidence  as  showing  the  nature  of  the  possession  of  the  de- 
fendant's predecessors  in  title.  As  a  rule,  judgments  are  evidence  only 
b^ween  parties,  but  there  is  an  exception  to  this."  He  then  quoted 
the  case  of  Dwtim  v.  Lawndsif  I  Bing.  K.  C.  006,  wherein  it  was 
decided  that  decrees  in  Chancery  between  other  parties,  concerning 
the  same  lands,  were  admissible  in  evidence  to  show  the  character  in 
which  the  possessor  enjoyed  the  lands.  He  also  quoted  the  Privy 
Council  case  of  Rame$kur  Frasaud  Naryan  Singh  v.  Kw^abeKary 
Patadi^  L.  R  6  I.  A.  33  ;  Pear^mohan  Mvkerji  v.  Ihvbamo^  Jkibi, 
L  L.  R.  11  Cal  746. 

(^).  In  Bufua  Koer  v.  Sheogonnd  Raut^  24  W.  R  431,  two  decroes 
in  rent  suits  in  which  the  plaintiff  in  the  suit  before  the  Court  had 
•oed  certain  ryots,  were  admitted  in  evidence. 

(A).  In  Gur  Dayal  Mal  v.  Jhandu  Mal,  Weekly  Notes  (1888)  249, 
it  was  held  by  the  Allahabad  High  Court  that  evidence  could  be 
given  of  instances  in  which  a  purely  local  custom  was  recognised  in 
suits  not  interparte$, 

(t).  P  brought  a  suit  against  K,  a  Hindu  widow,  to  establish  his 
ri^t  ci  inheritance  in  certain  villages  which  had  belonged  to  K's 

6 


Digitized  by 


Google 


42  .  THE  INDIAN  EVIDBNCE  ACT.  [SkC.  13. 

huBband,  and  to  have  it  declared  that  her  husband  died  ehildles^ 
and  that  E  had  falsely  put  forward  a  child  of  unknown  parentage 
as  her  husband's  son.  K  was  the  only  defendant,  and  she  maintained 
that  the  child  in  question  was  her  son  by  her  deceased  husband. 
The  suit  was  dismissed  on  the  merits  by  the  Court  of  first  instance 
and  by  the  High  Court  on  appeaL  After  K's  death,  P  brought  a 
suit  against  D,  whom  the  Collector  as  Manager  of  the  Court  of 
Wards  had  accepted  as  the  minor  son  of  K,  and  against  the  Collector 
as  such  Manager,  for  possession  of  the  same  villages  upon  the  same 
grounds  as  those  put  forward  in  the  former  suit  Held  by  the  Full 
Bench,  that  the  judgments  of  the  Court  of  first  instance  and  the 
High  Court  in  the  former  suit  were  admissible  in  evidence  in  the 
present  suit  Edge  C.  J.  remarked  :  *^  I  am  of  opinion  that  the 
record  of  the  previous  suit  in  which  the  judgment  of  this  Court  of 
the  7th  December  1874  was  delivered,  but  not  the  judgment  alone, 
is  admissible  under  sea  13  (6)  for   the  purpose  and  to  the  extent 

already  indicated  " — The  CoUeotor  of  Oaniekpur  v.  Palackdhati  Singh^ 

I.  L.  R  11  AU.  1. 

(J),  Judgments  in  suits  in  which  a  right  was  asserted  to  collect 
dues  to  a  temple  are  relevant  in  a  suit  for  the  same  purpose  against 
other  persons— i2ama«{9am»  v.  Appaya^  I.  L.  K.  12  Mad.  9. 

(i).  In  a  suit  for  rent  the  amount  of  the  land  held  by  the  defend* 
ant  was  questioned,  and  it  was  contended  that  the  land  must  be 
measured  with  a  hath  of  2lf  inches  and  not  one  of  18  inches,  as 
claimed  by  the  plaintiff  saminder.  Certain  decrees  obtained  by  the 
aaminder  against  other  tenants  in  the  same  pergunnah  in  suits  in 
which  18  inches  had  been  taken  as  the  hath  were  tendered  in 
evidence  in  support  of  the  plaintifiPs  contention  that  the  customary 
hcUh  in  the  pergunnah  was  one  of  18  inches,  ffeld,  that  such  decrees 
were  admissible  in  evidence  under  the  provisions  of  this  section  as 
they  furnished  evidence  of  particular  instances,  in  which  a  custom 
was  claimed— Jtont^u^^  8ikdar  v.  Eamanikant  Rai^  L  L.  R  15 
CaL233. 

(Q.  In  a  suit  for  pre-emption  based  on  custom,  decrees  passed  in 
favour  of  such  a  custom,  in  suits  in  which  it  was  allied  and  denied, 
were  held  admissible  as  evidence  to  prove  its  exiBteno&^Ourudoyal 
Mai  V.  Jhanda  Mai,  I.  L.  R.  10  AIL  585. 

(m).  Judgments  and  decrees  recognising  rights  between  parties 
to  a  suit  or  between  persons  whom  they  represent,  although  they 
are  not  conclusive  under  the  Act  as  they  were  before  the  passing 
of  it,  are  yet  admissible  in  evidence  under  this  section  for  the 
purpose  of  showing  that  the  right  has  been  not  only  asserted  by  the 
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daimaotSy  but  reoognised  by  the  tribnnals  of  the  countiy  od 
several  oocaaioiis,  even  if  the  parties  in  the  former  suit  be  entire 
stnogen— iirarai^'  BkUoabai  v.  Dipa  Umedy  L  L.  R.  3  Bom.  a. 

Bearees  and  judsments  in  what  eases  held  inadmissible— 
(a).  Where  the  question  at  issue  was  whether  the  plaintiff  was 
entitled  to  succeed  aa  heir  to  B,  and  the  iasne  was  dependent  upon 
wbeUier  or  not  S  sur\dved  M,  the  plaintiff  relied  upon  a  judgment 
io  a  former  suit  between  the  defendant  and  a  third  party,  in  which 
the  question,  whether  S  survived  M,  was  decided  in  the  affirmative. 
Held  by  the  Full  Bench  (Mitter  J.  dissentiente)  that  the  judgment 
in  the  former  suit  was  not  a  transaction  within  the  meaning  of 
this  section,  and  that  it  was  inadmissible  in  evidence  in  the  present 
mxA^(h^  Lai  v.  Fatek  Zo^  6  CaL  171. 

(5).  In  a  suit  for  rent  the  plaintiff  daimed  that  he  was  entitled 
to  payment  both  in  cash  and  kind  ;  and  in  order  to  show  that  he 
was  entitled  to  recover  rent  in  kind,  tendered  two  ex  parte  decrees 
obtained  by  his  predecessor  against  the  persons  registered  as  tenants 
of  the  tenure  at  the  time  the  decrees  were  obtained,  such  decrees 
being  for  rent  both  in  cash  and  in  kind.  It  appeared  that  the 
defendant  was  the  owner  of  the  tenure  at  the  time  the  decrees  were 
passed,  having  acquired  the  tenure  by  foreclosure  although  he  had 
not  registered  the  transfer  in  the  plaintiff's  books,  and  that  he  was 
not  made  a  party  to  the  suits  in  which  the  decrees  were  passed.  Held^ 
that  as  the  defendant  was  not  a  party  to  the  suits  in  which  the 
decrees  were  obtained,  and  did  not  claim  through  the  parties  against 
whom  they  were  passed,  they  were  not  admissible  in  the  suit  as 
evidence  against  him — Bamnaryan  Bai  v.  Bamkwmar  Chandra  Poddar^ 
L  L.  R.  II  GaL  56S. 

(c).  In  a  suit  for  khas  possession  of  land  upon  the  allegation  that 
the  defendant  refused  to  give  up  possession,  or  to  pay  rent  for  it,  a 
deoree  declaring  that  the  land  in  suit  was  liable  for  rent  was  tendered 
in  evidence.  The  decree  had  been  obtained  by  an  auction- 
purchaser  against  the  defendants,  but  the  plaintiff  did  not  claim 
title  through  the  auction-purchaser  who  had  in  fact  been  treated 
as  a  trespasser  and  ejected.  Held^  that  the  decree  was  inadmissible 
in  evidence — Mohend/ra  Lai  Khan  v.  Bo$omoyi  Dassi,  I.  L.  R.  12  CaL 
207.  This  case  followed  the  Full  Bench  decision  in  Qujju  Lai  v^ 
Fateh  Zo^  L  L.  B.  6  CaL  17L 

(<0*  The  plaintifb,  as  purchasers  of  a  share  of  an  estate,  sued  to 
recover  their  share  of  the  rent  of  certain  tenures  held  in  that  estate 
by  the  defendants.  The  defendants  denied  being  in  possession  as  alleged. 
Another  co-sharer  in  the  same  estate  had  previously  brought  a  suit 
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againsi  the  same  defoodants  for  the  reot  of  the  same  tenures,  and  in 
that  suit  the  present  plaintiffs  and  other  co-sharers  of  the  estate  were 
made  co-defendants,  and  the  decision  in  that  suit  was  that  the  present 
defendants  were  m  possession,  and  were  liable  to  pay  to  the  then 
plaintiff  his  share  of  the  rent  Held  by  the  majority  of  the  Full  Bench, 
Mitter  J.  dissenting,  that  the  decree  in  the  former  suit  was  not  admis- 
sible  in  evidence  in  the  present  suit — Surendranath  Pal  Chowdkartf 
V.  Brqjanath  Pal  Chowdharyy  I.  L.  R  13  Gal.  362. 

(«).  The  case  of  Svbrcmanyan  y.  Paramwarany  I.  L.  R.  11  Mad.  116, 
follows  the  principle  laid  down  in  Gu^u  Lai  v.  Fateh  Lal^  6  CaL  171. 

Bvidence  of  i>artiealar  instaaceft.—There  ought  to  be  such  a 
common  character  between  the  instances  of  which  evidence  is  offered, 
and  the  instance  to  which  the  inquiry  relates  as  to  suggest  a 
treasonable  inference  that  the  same  state  of  things  existed  in  each. 
The  following  remarks  of  Baron  Parke  in  Janes  v.  Williams,  2  M.  and 
W.  826,  may  be  read  with  advantage.  ^  I  am  also  of  opinion  that  this 
ease  ought  to  go  down  to  a  new  triid,  because  I  think  the  evidence 
offered  of  acts  in  another  part  of  one  continuous  hedge,  and  in  the 
whole  bed  of  the  river,  adjoining  the  plaintiff^s  land,  was  admissible  in 
evidence,  on  the  ground  that  they  are  such  acts  as  might  reasonably  lead 
to  the  inference  that  the  entire  hedge  and  the  bed  of  the  river,  and 
consequently  the  part  in  dispute,  belonged  to  the  plaintiE  Ownership 
fnay  be  proved  by  proof  of  possession,  and  that  can  be  shown  only 
by  acts  of  enjoyment  of  the  laud  itself ;  but  it  is  impossiUe,  in  the 
nature  of  things,  to  confine  evidence  to  the  very  precise  spot  on  which 
the  all^;ed  trespass  may  have  been  committed  :  evicUnce  may  he  given 
of  aets  done  in  other  parts,  provided  there  is  such  a  common  character  of 
loeaUty  between  those  parts  and  the  spot  in  question,  as  would  raise 
a  reasonable  inference  in  the  minds  of  the  jury  that  the  place  in  dispute 
belonged  to  the  plaintiff  if  the  other  parts  did.  In  ordinary  cases,  to 
prove  his  title  to  a  close,  the  claimant  may  give  in  evidence  acts  of 
ownership  in  any  part  of  the  same  enclosure ;  fbr  the  ownership  of 
one  part  causes  a  reasonable  inference  that  the  other  belongs  to  the 
same  person  ;  though  it  by  no  means  follows  as  a  necessaiy  conse- 
quence, for  different  persons  may  have  bulks  of  land  in  the  same  enclo- 
sure ;  but  this  is  a  fact  to  be  submitted  to  the  jury.  So,  I  apprehend, 
the  same  rule  is  applicable  to  a  wood  which  is  not  enclosed  by  any 
fence  ;  if  you  prove  the  cutting  of  timber  in  one  part,  I  take  that  to  be 
evidence  to  go  to  a  juiy  to  prove  a  right  in  the  whole  wood)  although 
there  be  no  fence,  or  distinct  boundary,  sturounding  the  whole,  and 
the  case  of  Hanl^  t.  White,  14  East  332, 1  conceive,  is  to  be  explained 
on  this  principle ;  there  was  a  continuous  belt  of  trees,  and  acts  of 
ownership  on  one  part  were  held  to  be  admissible  to  prove  that  the 
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l^aiDtiff  was  the  owner  of  another  part,  on  which  the  trespasB  was 
committed.  So,  I  ahoukl  apply  the  same  reaaoning  to  a  coDtiiiuous 
hedge :  though,  no  doubt,  the  defendant  mi^t  rebut  the  inference 
that  the  whole  belonged  to  the  same  person,  by  showing  acta  of 
ownership  on  his  part  along  the  same  fence.  In  the  case  of  The  CoUecior 
of  Qi^rwekpwr  v.  Palaekdhari  Singhy  I.  L.  R.  12  AIL  1,  Edge  C.  J.  re- 
marked :  **  It  could  not  have  been  the  intuition  of  the  L^slature  in 
framing  sec.  13  that  a  party  to  a  suit  could  not  give  evidence  of  parti- 
cular instances  in  which  a  custom,  for  example,  was  exercised  or  reoog- 
msed,  unless  he  showed  that  the  other  party  to  the  suit  had  recognised, 
or  had  exercised  or  had  had  exercised  against  him  that  custom,  or  that 
such  party  could  not  give  in  evidence  the  record  of  a  suit  in  whicli 
sodi  custom  had  been  claimed  and  recognised,  without  showing  that 
the  former  aoit  was  uU«rpairte$J*  The  following  remarks  of  Turner^ 
J.,  in  the  case  of  Laehmum  Rai  v.  Akbar  KhoHy  L  L.  B.  1  AIL  440,  are 
worthy  of  attention.  **  The  most  cogent  evidence  of  custom  is  not 
that  which  is  afforded  by  the  expression  of  opinion  as  to  the  existence, 
but  by  the  examination  of  instances  in  which  the  all^^ed  custom  hai 
been  acted  upon,  and  by  the  proof  afibrded  by  judicial  or  revenue 
records  or  private  records  or  receipts,  that  the  custom  has  been 
enforced.  The  acts  required  for  the  establishment  of  customary  law 
should  be  plural,  uniform  and  constant  They  may  be  judicial 
dedmons,  but  these  are  not  indispensable  for  its  establishment, 
although  some  have  thought  otherwise.  The  authors  of  the  acts  must 
have  performed  them  with  the  consciousness  that  they  spring  from  a 
UffX  necessity.'' 

(a).  In  a  suit  by  the  plaintiffs  who  were  entitled  to  pcUlahs  or  turns 
of  worship,  against  defendant  who  was  also  entitled  to  paHahs^  ^6 
plaintiffii  contended  that  according  to  the  custom  which  had  governed 
the  worship,  the  idols  could  not  be  removed  from  Calcutta,  and  sought 
to  restrain  the  defendants  from  removing  them,  -and  tendered  in 
•videBce  a  deed  executed  by  a  majority  of  those  entitled  to  paUaks^ 
in  which,  after  reciting  the  alleged  custom,  the  parties  to  the  deed  cove- 
nanted with  one  another  not  to  remove  the  idol  from  Calcutta  during 
thdr  re^>ective  pallahs.  The  defendant  was  not  a  party  to  the  deed. 
The  deed  was  held  admissible  under  this  section,  but  was  considered 
to  be  of  very  little  value  as  evidence  against  the  defendant — ffaratuUk 
MvUick  V.  Nityanand  Mullick,  10  R  L.  B.  263. 

(6).  The  aocnsed  were  charged  with  having  received  illegal  gratifioa*^ 
tions  from  C  &  Ca  on  three  specific  occasions  in  1876.  In  1876,  1877 
and  1878,  C.  &  Co.  were  doing  business  as  Commissariat  contractors, 
and  the  accused  was  the  Manager  of  the  Commie»ariat  Office,  ffeld^ 
that  evidence  of  similar  but  unconnected  instances  of  receiving  illegal 
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gratifications  from  0.  &  Ck>.  in  1877,  and  1878  was  not  admiamble 
against  him  under  sees.  6  to  IZ— Empress  v,  M.  F,  Vyapoory  Moodo' 
liar,  L  L.  K.  6  Cal.  665. 

Bobcaree.— In  a  suit  for  a  balance  of  rent  on  the  allegation  that 
defendants  cultivated  a  portion  of  plaintiff's  jagheer  as  bhowlee 
tenants,  where  defendants  denied  that  they  were  such  tenants  and 
pleaded  mokurrari  pottah.  Hdd^  that  a  robcaree  in  a  case  in  which 
certain  decree-holders  sought  to  attach  the  mokurrari-rights  of 
an  ancestor  of  the  defendants  in  this  jagheer,  was  relevant  evidence 
Under  this  section— XucAmuiAar  Pattuck  v.  Bagkubar  Singh  and 
another,  24  W.  R.  284. 

((f).  Under  this  section,  road-cess  papers  and  a  deed  of  sale  are 
evidence  qwmtwn  vcUeiit-^Daitari  Mah<mta  v.  Juggobundhu  McihatUa 
4ind  others,  23  W.  R  293. 

(e).  A  map  prepared  by  an  officer  of  Government  while  in  charge 
of  a  khas  mahal.  Government  being  at  the  time  in  possession  of 
the  mahal  merely  as  a  private  proprietor,  is  not  a  map  purporting  to 
have  been  made  under  the  authority  of  Government,  the  accuracy 
of  which  must  be  presumed  under  sec.  83,  but  such  a  map  may  be 
admitted  as  evidence  under  this  aeoHon—Junnutfoy  MuUick  y. 
JDwarkanath  Mytee^  L  L.  K.  6  CaL  287. 

(/).  In  a  suit  for  possession  of  land,  the  plaintiffs  clamed  title  under 
«  lease  from  the  shrotriemdars  of  the  village  wh^e  the  land  was 
situated.  The  defendants  who  had  obstructed  the  plaintiffe  from 
taking  possession  of  part  of  the  land,  claimed  to  have  permanent 
occupancy  rights,  and  asserted  that  the  shrotriemdars  were  entitled 
not  to  the  land  itself  but  to  melvaram  only.  To  meet  this  allegation, 
the  plaintifts  tendered  in  evidence  documents  executed  by  other  tenants 
in  the  same  village  showing  that  they  were  purakudis  only.  Beld. 
that  the  documents  above  referred  to  were  admissible  under  this 
BGC^ou—Vythilinga  v.  Venktachala,  L  L.  R.  16  Mad.  19^ 

{g\  In  Rameshur  Prosavd  Narain  Singh  v.  Kunja  Behari  Patuck, 
I.  L.  R.  4  CaL  633,  the  question  was  between  the  proprietors  of  two 
estates,  A  and  B,  as  to  the  right  to  the  flow  of  water  ftx)m  an  arti- 
ficial reservoir  through  an  artificial  watercourse  on  estate  B,  belong- 
ing to  the  defendant  In  1831,  proceedings  had  been  taken  in  the 
criminal  court  by  the  owners  of  estate  A  against  some  tenants  of 
estate  B  who  had  closed  the  watercourse.  These  proceedings  were 
terminated  by  a  razinamah  or  deed  of  compromise,  which  was  admit- 
ted as  evidence  by  their  Lordships  of  the  Privy  Council,  on  the  ground 
that  "  although  it  was  apparently  made  between  tenants,  it  seems 
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to  have  been  sobeequently  acted  upon,  and  may  be  properly  osed  to 
explain  the  characttf  of  the  enjoyment  of  the  water." 

14.  Facts  showing  the  existence  of  any  state  of 
Fmcu  showing     ^^^ — such  as  intention,  knowledge, 
oBto^of  state     good   faith,  ncgligcnce,  rashness,  ill- 
body  or   bodily     will  OF  good-will  towards  any  parti- 
^^'  cular  person,  or  showing  the  existence 

of  any  state  of  body  or  bodily  feeling — ^are  relevant, 
when  the  existence  of  any  such  state  of  mind  or 
bodily  feeling,  is  in  issue  or  relevant. 

Explanation. — A  fact  relevant  as  showing  the 
existence  of  a  relevant  state  of  mind  must  show 
that  it  exists,  not  generally,  but  in  reference  to  the 
particular  matter  in  question. 

Illustrations. 

(a).  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen.  It  is  proved  that  he  was  in  possession  of  a  particular 
stolen  article.  The  fact  that,  at  the  same  time,  he  was  in  possession 
of  many  other  stolen  articles  is  relevant,  as  tending  to  show  that 
he  knew  each  and  all  of  the  articles  of  which  he  was  m  posses- 
sion to  be  stolen. 

(6).  A  is  accused  of  fraudulently  delivering  to  another  person 
a  piece  of  counterfeit  coin  which,  at  the  time  when  he  delivered  it, 
he  knew  to  be  counterfeit.  The  fact  that,  at  the  time  of  its 
delivery,  A  was  possessed  of  a  number  of  other  pieces  of  counter- 
feit coin,  18  relevant. 

The  fact  that  A  had  been  previously  convicted  of  delivering 
to  another  person  as  genuine  a  counterfeit  coin  knowing  it  to  be 
count^eit  is  relevant. 

(e).  A  sues  6  for  damage  done  by  a  dog  of  B's,  which  B  knew 
to  be  ferocious.  The  facts  that  the  dog  had  previously  bitten 
X,  T  and  Z,  and  that  they  had  made  complaints  to  B,  are  relevant* 

(d).  The  question  is,  whether  A,  the  acceptor  of  a  bill  of 
exchange,  knew  that  the  name  of  the  payee  was  fictitious.    The 
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fact  thftt  A  had  accepted  other  bills  drawn  in  the  same  manner 
before  they  could  have  been  transmitted  to  him  by  the  payee 
if  the  payee  had  been  a  real  person,  is  relevant,  as  showing  that 
A  knew  that  the  payee  was  a  fictitious  person. 

(e).  A  is  accused  of  defaming  B  by  publishing  an  imputation 
intended  to  harm  the  reputation  of  B.  The  fact  of  previous 
publication  by  A  respecting  B,  showing  ill-will  on  the  part  of  A 
towards  B,  is  relevant,  as  proving  A's  intention  to  harm  B's 
reputation  by  the  particular  publication  in  question.  TKe  tACts 
that  there  was  no  previous  quarrel  between  A  and  B^  and  that  A 
repeated  the  matter  complained  of  as  he  heard  it,  are  relevant^ 
as  showing  that  A  did  not  intend  to  harm  the  reputation  of  B. 

(/).  A  is  sued  by  B  for  fraudulently  representing  to  B  thatC 
was  solvent,  whereby  B,  being  induced  to  trust  C,  who  was 
insolvent,  suffered  loss.  The  fact  that,  at  the  time  when  A  repre* 
sented  C  to  be  solvent,  C  was  supposed  to  be  solvent  by  his 
neighbours  and  by  persons  dealing  with  him,  is  relevant,  as 
showing  that  A  made  the' representation  in  good  faith. 

(g).  A  is  sued  by  B  for  the  price  of  work  done  by  B,  upon 
a  house  of  which  A  is  owner,  by  the  order  of  C,  a  contractor. 
A's  defence  is  that  B's  contract  was  with  C.  The  fact  that  A 
paid  C  for  the  work  in  question  is  relevant,  as  proving  that 
A  did,  in  good  faith,  make  over  to  C  the  management  of  the 
work  in  question,  so  that  G  was  in  a  position  to  contract  with 
B  on  CTs  own  account^  and  not  as  agent  for  A. 

(h).  A  is  accused  of  the  dishonest  misappropriation  of  pro- 
perty which  he  had  found,  and  the  question  is  whether,  when 
he  appropriated  it,  he  believed  in  good  faith  that  the  real  owner 
could  not  be  foimd.  The  fact  that  public  notice  of  the  loss 
of  the  property  had  been  given  in  the  place  where  A  was,  is 
relevant,  as  showing  that  A  did  not  in  good  faith  believe  that 
the  real  owner  of  the  property  could  not  be  foimd.  The  fact 
that  A  knew,  or  had  reason  to  believe,  that  the  notice  was  given 
fraudulently  by  C,  who  had  heard  of  the  loss  of  the  property 
and  wished  to  set  up  a  false  claim  to  it,  is  relevant,  as  showing 
that  the  fact  that  A  knew  of  the  notice  did  not  disprove  A's 
good  faith. 


Digitized  by 


Google 


Sic.  14.]     OF  THE  RRLEVANCT  OP  FACTS.  49 

(t).  A  k  charged  with  shooting  at  B  with  intent  to  kill  him* 
In  order  to  show  A*8  intent,  the  fact  of  A's  having  previouslj 
shot  at  B  may  be  proved. 

(».  A  is  charged  with  sending  threatening  letters  to  B. 
Threatening  letters  previously  sent  by  A  to  B  may  be  proved, 
as  showing  the  intention  of  the  letters. 

(h).  The  question  is,  whether  A  has  been  guilty  of  cruelty 
towiurds  B^  his  wife.  Expressions  of  their  feeling  towards  each 
other  shortly  before  or  after  the  alleged  cruelty,  are  relevant 

{J),  The  question  is,  whether  A's  death  was  caused  by  poison. 
Statements  made  by  A  during  his  illness  as  to  his  symptoms, 
are  relevant  facts. 

(m).  The  question  is,  what  was  the  state  of  A's  health  at 
the  time  when  an  assurance  on  his  life  was  effected.  State- 
ments made  by  A  as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant  facts. 

(n).  A  sues  B  for  negligence  in  providing  him  with  a  carriage 
for  hire  not  reasonably  fit  for  use,  whereby  A  was  injured. 
The  £act  ihat  B's  attention  was  drawn  on  other  occasions  to 
the  defect  of  that  particular  carriage,  is  relevant.  The  fact 
that  B  was  habitually  negligent  about  the  carriages  which 
he  let  to  hire,  is  irrelevant. 

(o).  A  is  tried  for  the  murder  of  B  by  intentionally  shooting 
him  dead.  The  fact  that  A,  on  other  occasions,  shot  at  B  is 
relevant,  as  showing  his  intention  to  shoot  B.  The  fact  that 
A  was  in  the  habit  of  shooting  at  people  with  intent  to  murder 
them,  is  irrelevant. 

(p).  A  is  tried  for  a  crime.  The  fact  that  he  said  something 
indicating  an  intention  to  commit  that  particular  crime,  is 
relevant.  The  fact  that  he  said  something  indicating  a  general 
^Usposilion  to  commit  crimes  of  that  class,  is  relevant. 

Pupori  of  the  section.'— This  section  seems  to  apply  to  that  class 
id  csBSB  which  is  disouased  in  Taylor  on  Evidence,  6th  Ed.,  sees. 
318-382,  that  is  to  say,  oases  where  a  particular  act  is  more  or 
1ms  criminal  or  culpable  according  to  the  state  of  mind  or  feeling 
oC  the  person  who  does  it :  as  for  instance,  in  actions  of  slander, 
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or  fklse  impnflonment  or  malicious  prosecution,  where  malice  w  one 
ef  the  main  ingredients  in  the  wrong  which  is  charged,  evidence  is 
admissible  to  show  that  the  defendant  was  actuated  hy  spite  cfr 
enmity  against  the  plaintiff,  or  again,  on  a  charge  of  uttering 
counterfeit  coin,  evidence  is  admissible  to  show  that  the  priisoner 
knew  the  coin  to  be  counterfeit,  because,  he  had  other  similar  coins 
in  his  possession,  or  had  passed  such  coin  before  or  after  the  parti^ 
•ular  occasion  which  formed  the  subject  of  the  charge.  The  illustra- 
tions as  well  as  the  authorities  cited  in  Taylor  show  with  sufficient 
clearness  the  sorts  of  cases  to  which  this  section  is  applicable.  Care 
should  be  taken  not  to  extend  the  operation  of  this  section  to  other 
cases  where  the  question  of  guilt  or  innocence  depends  upon  actual 
facts,  and  not  upon  the  state  of  a  man's  mind  or  feeling.  It  can- 
pot  be  proved  that  a  man  committed  theft  or  any  other  crime  on 
one  occasion,  by  showing  that  he  committed  similar  crimes  on  other 
oocasiona  Vtde  the  remarks  of  Garth  C.  J.  in  Empress  v.  Vyapooria 
lioodalyar^  I.  L.  B.  6  OaL  655.  States  of  mind,  knowledge,  intention^ 
and  the  like  are  among  the  most  important  topics  with  whiob 
judicial  inquiries  are  concerned.  In  criminal  cases  they  are  invariaUj 
a  main  consideration  ;  and  in  dvil  eases  tbej  are  often  highly  material, 
as  for  instance,  where  there  is  a  question  of  fraud,  malicious  inten- 
tion or  negligence.  The  state  of  mind  must  be  inferred  flrom  its 
outward  manifestationa  '*  The  state  of  mind  to  be  proved  must 
be,  not  merely  a  general  tendency  or  disposition  towards  conduct 
of  a  similar  description  to  that  in  question,  but  a  condition  of 
thought  and  feeling  having  distinct,  immediate  reference  to  the 
matter  which  is  under  inquiry.  The  fact  that  a  man  is  generally 
dishonest,  generaUy  malicious,  generally  negligent  or  criminal  in 
his  proceedings,  does  not  bear  with  sufficient  directness  on  his 
bonduct  on  any  particular  occasion,  or  as  to  any  partictdar  matter 
to  make  it  safs  to  take  it  as  a  guide  in  interpreting  his  conduct : 
what  is  wanted  is  a  fact  which  will  throw  light  on  his  motives  and 
state  of  mind  with  immediate  reference  to  that  particular  occasion  or 
matter.  Illustrations  (a)  and  (6)  make  this  clear.  A  man  is  accused 
of  receiving  stolen  goods  with  guilty  knowledge :  if  he  is  merely  shown 
to  be  generally  dishonest,  the  probability  of  his  having  been  dishonest 
in  this  particular  transaction  is  perhaps  increased,  but  only  in  a 
vague  and  indefinite  way;  but  i^  at  the  time,  he  is  found  in  possession 
•f  a  number  of  otii«r  stolen  articles,  this  fact  throws  a  distinct  lig^t 
CD  his  knowledge  and  intentions  as  to  the  articles  of  which  he  is  found 
la  possession.  It  would  be  dangerous  to  infer  that  because  a  man 
was  generally  dishoneet»  he  was  dishonest  in  any  single  case  ;  but  it 
is  not  dangerous  to  infer  that  a  man,  who  is  found  in  poasessiou  of 
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M  Mtk^eB,  which  are  shown  to  have  been  stolen  from  diffeft«nt  people, 
oame  bj  each  and  all  in  a  dishonest  manner." — OunniDgbam's  Evidence 
Act,  1S0.12S. 

It  is  a  general  principle  of  law  that  in  criminal  as  in  civil  cases, 
the  evidence  shall  be  confined  to  the  point  in  issue.  In  criminal 
proceedings  this  rule  should  be  more  strictly  enforced,  if  possible,  than 
in  dvn  cases,  as  the  consequences  of  the  violation  of  the  rule  in  crimi^ 
nal  matters  are  more  serious  than  those  in  civil  matters.  Mr.  Russel 
in  his  work  on  Crimes  says  that  ''  where  a  prisoner  is  charged  with 
an  ofifence,  it  is  of  the  utmost  importance  to  him  that  the  facts  laid 
before  the  jury  should  consist  exclusively  of  the  transaction  which 
forms  the  subject  of  the  indictment,  and  matters  relating  thereto, 
which  alooe  he  can  be  expected  to  come  prepared  to  answer."  This 
role  prevents  a  man  charged  with  a  particular  offence  from  having 
either  to  submit  to  imputations  which  in  many  cases  would  be  fatal 
to  him,  or  else  to  defend  every  action  of  his  whole  life  in  order  to 
explain  his  conduct  on  the  particular  occasion.  The  illustrations 
given  in  this  section  mention  the  exceptions  which  have  been  generalised 
from  some  Eng^h  cases.  They  will  show  that  evidence  is  allowed  in 
criminal  cases,  to  be  given  of  the  prisoner's  conduct  on  other  occasions, 
where  it  has  no  other  connection  with  the  charge  under  inquiry  than 
that  it  tends  to  throw  light  on  what  were  his  motive  and  intention  in 
doing  the  act  complained  of ;  because,  without  such  evidence,  it  is 
difBcoH  to  prove  the  true  character  of  facts  which  standing  alone, 
might  be  accounted  for,  on  the  supposition  of  accident,  mistake  or 
want  of  guilty  knowledge. 

This  section  enumerates  the  particular  forms  of  connection  constitut- 
ing relevancy  of  facts  showing  the  existence  of—I,  States  of  mind  ;  11, 
States  of  body  or  bodily  feeling.  Illustrations  (c),  («),  (i),  (/),  (o),  (p\ 
have  reference  to  intention;  illastrations  (a),  (b),  (cQ,  to  knowledge; 
fflustrations  (/),  (^),  (A),  to  good  faith;  illustration  (*),  to  ill-mil; 
and  illustratioo  (n),  to  negligence.  Illustrations  (Q  and  (m)  have 
reference  to  etcUee  of  body.  Illustrations  {n\  (o)  and  (f>)  show 
tiutt  no  evidence  of  facts  tending  to  prove  general  disposition  or 
conduct  of  a  description  similar  to  that  in  question,  can  be  admitted. 

Kaowladge.— Mr.  Taylor  says  :  ^  Evidence  of  this  kind  (evidence  of 
oofiateral  fiiots)  is  very  fluently  admitted  in  criminal  proceedings. 
Thus,  on  an  indictment  for  knowingly  uttering  a  forged  document, 
or  a  ooonterfeit  bank  note,  or  counterfeit  cmn,  proof  of  the  posses- 
son,  or  of  the  prior  or  subsequent  utterance,  either  to  the  prosecutor 
himself  or  to  other  persons,  of  other  false  documents  or  notes,  or  bad 
money  I  though  of  a  diffureat  description,  and  though  themselves  tb% 
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subjeots  of  separate  iodiotmentSy  is  admissible  as  material  to  the 
question  ot  guilty  knowledge  w  intent;  but  in  these  cases  it  is  essential 
to  prove  distinctly  that  the  instruments  offered  in  evidence  of  guilty 
knowledge  were  themselves  forged.  It  seems  also,  that  though  the 
prosecutor  may  prove  the  uttering  of  other  forged  notes  by  the 
prisoner,  and  his  conduct  at  the  time  of  uttering  them,  he  cannot 
proceed  to  show  what  the  prisoner  said  or  did  at  another  time,  with 
respect  to  such  uttering,  for  these  are  collateral  facts,  too  remote  for 
any  reasonable  presumption  of  guilt  to  be  founded  upon  them,  and 
such  as  the  prisoner  cannot  by  any  possibility  be  prepared  to  contra- 
dict"   Sec.  322. 

(a).  The  prisoners  were  indicted  for  uttering  bank  notes,  knowing 
them  to  be  forged.  The  trial  took  place  in  April,  and  to  prove  their 
guilty  knowledge,  evidence  was  given  that  in  February  they  had  uttered, 
on  three  several  occasions,  forged  notes  to  three  different  persons,  and 
that  on  being  asked  at  each  place  for  their  names  and  places  of  abode, 
they  gave  fitlse  names  and  addresses  ;  and  the  Court  was  of  opinion 
that  this  evidence  was  admissible.  Lord  Ellenborough  said  that  it  was 
competent  for  the  Oourt  to  receive  evidence  of  other  transactions 
though  they  amounted  to  distinct  offences,  and  of  the  demeanour  of 
the  prisoner  on  other  occasions,  from  which  it  might  fairly  be  inferred 
that  the  prisoner  was  conscious  of  his  guilt  whilst  he  was  doing  the 
act  charged  upon  him  in  the  indictment.  Heath  J.  said  :  ^  The  charge 
in  this  case  puts  in  proof  the  knowledge  of  the  person,  and  as  that 
knowledge  cannot  be  collected  from  the  circumstances  of  the  transac- 
tion itself^  it  must  necessarily  be  collected  from  other  facts  and  dr* 
cumstances."  Mr.  Thompson  B.  made  the  following  observations : 
"  As  to  the  cases  put  by  the  prisoner's  Counsel  of  uttering  bad  mon^, 
I,  by  no  means,  agree  in  their  conclusion,  that  the  prosecutor  can- 
not give  evidence  of  another  uttering  on  the  same  day,  to  prove 
the  guilty  knowledge.  Such  other  uttering  cannot  be  punished, 
until  it  has  become  the  subject  of  a  distinct  and  separate  charge ; 
but  it  affords  strong  evidence  of  the  knowledge  of  the  prisoner 
that  money  was  bad.  If  a  man  utters  a  bad  shilling  and  fifty 
other  bad  shillings  are  found  upon  him,  this  would  bring  him 
within  the  description  of  a  common  tUterer  ;  but  if  the  indictment  do 
not  contain  that  charge,  yet  these  circumstances  may  be  given  in 
evidence  on  any  other  charge  of  uttering  to  show  that  he  uttered  the 
money  with  a  knowledge  of  its  being  bad  "~/{.  v»  Whiley^  2  Leach,  983. 

(6),  The  prisoner  was  indicted  for  uttering  a  bill  of  exchange 
knowing  it  to  be  forged.  It  was  proved  that,  when  he  was  appre> 
bended,  there  were  found  in  his  pocket-book  three  other  foiged  bills, 
drawn  upon  the  same  parties.    On  a  case  reserved,  the  Judges  were  all 


Digitized  by 


Google 


Sic.  14.]     OF  THE  RSLEYANCT  OF  FACTS.         53 

of  opimoo,  thai  these  forged  bills  foand  upoo  the  prisoner  at  hsl 
apprehension  were  evidence  of  his  goiltj  knowledge — R,  v.  Hough^ 
Bmu.  and  ^.,  180. 

(«).  In  K  V.  F6iter,  S4  L.  J.  M.  C.  134,  the  Court  of  Criminal 
Appeal  held,  that  on  an  indictment  for  uttering  a  counterfeit  crown' 
piece  knowing  it  to  be  counterfeit,  proof  that  the  prisoner,  on  a 
day  subseqottit  to  the  day  of  such  uttering,  uttered  a  shilling,  was 
admissible  to  prove  the  guilty  knowledge  of  the  prisoner.  '*The 
uttering  of  a  piece  of  bad  silver"  said  the  Court  '<  although  of  a 
diflfereot  denomination  from  that  alleged  in  the  indictment,  is  so  con- 
nected with  the  offimce  charged,  that  the  evidence  of  it  was  receiv- 
able." 

{dy.  In  R.  V,  Egerion^  Rius,  and  %.,  375,  the  prisoner  was  indicted 
for  robbing  the  prosecutor  of  a  coat  by  threatening  to  accuse  him 
of  an  unnatural  crime.  Evidence  was  admitted  by  Holroyd  J.,  that 
the  prisoner  had  made  another,  but  ineffectual,  attempt  to  obtain  a 
1£  note  from  the  prosecutor  on  the  following  day  to  that  on  which 
he  obtained  the  coat ;  and  this  ruling  was  confirmed  by  the  Judges. 

(e).  Whore  the  question  was,  whether  the  acceptor  of  a  bill  of 
exchange  either  knew  that  the  name  of  the  payee  was  fictitious,  or 
else  had  given  to  the  drawer  a  general  authority  to  draw  bills  on 
him  payable  to  fictitious  persons,  evidence  was  admitted  to  show. 
that  he  had  accepted  other  bills,  drawn  in  like  manner,  before  it  was 
poeaible  to  have  transmitted  them  from  the  place  at  which  they  bore 
date-<7t6M9»  v.  ffunler,  2  H.  BL,  288. 

{f).  In  iL  V.  JFixmeity  L.  R.  2  C.  C.  B.  128,  the  prisoner  was  charged 
with  endeavourii^  to  obtain  an  advance  upon  a  ring  from  a  pawn- 
broker, fakely  representing  that  it  was  a  diamond  ring.  In  order 
to  prove  the  fact  of  guilty  knowledge,  evidence  ~was  admitted  to 
■how  that  two  days  previous  to  the  transaction  in  question,  the  prisoner 
had  obtained  an  advance  from  a  pawnbroker  upon  a  chain  which  he' 
fiUsely  represented  to  be  a  gold  chain,  and  that  he  tried  to  obtain  from 
other  pawnbrdcers  advances  upon  a  ring  which  he  falsely  represented 
to  be  a  diamond  ring. 

IntentioiL — ^The  determination  of  the  question  as  to  the  state  of 
a  man's  mind  at  a  particular  moment  must  necessarily  always  be  a! 
matter  of  serious  difficulty,  and  conclusions  should  not  be  formed 
without  the  most  anxious  and  careful  scrutiny  of  all  the  facts. 
Mr.  Best  says :  **  The  psychological  question  of  the  intent 
with  which  acts  are  done,  plays  a  much  greater  part  in  criminal' 
than  in  civil  proceedings.  The  maxim  *  Actus  non  faeit  reum  nisi 
msn9   sit  r«a,    nins   through    the  criminal  law,  although  in  some 
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histaiices  a  critninal  intention  is  oondusivdj  presomed  from  oertaiii 
acts,  while  in  civil  actions  to  reoover  damages  for  misconduct  or 
neglect,  it  is  in  general  no  answer  that  the  defendant  did  not 
intend  mischief  '*  It  is  a  maxim  of  law  that  every  person  must 
be  taken  to  intend  the  natural  consequences  of  his  acts  and  the 
Judge  is,  as  a  rule,  asked  to  infer  intention  from  the  conduct 
of  the  person,  whose  intention  is  in  issue,  prior  to  the  act  done 
and  subsequent  to  it.  A  criminal  intent  is  often  presumed  from 
acts  which,  morally  speaking,  are  susceptible  of  but  one  inter- 
pretation. When,  for  instance,  a  party  is  proved  to  have  liud  poison 
for  another,  or  to  have  deliberately  struck  at  him  with  a  deadly 
weapon,  or  to  have  knowingly  discharged  loaded  fire-arms  at  him,  it 
would  be  absurd  to  require  the  prosecutor  to  show  that  he  intended 
death  or  bodily  harm  to  that  person.  So,  where  a  baker  delivered 
adulterated  bread  for  the  use  of  a  public  asylum,  it  was  held  unnecessary 
to  allege  that  he  intended  it  to  be  eaten,  as  the  law  would  imply 
that  from  the  delivery.  The  setting  fire  to  a  building  is  evidence 
of  an  intent  to  injure  the  owner,  although  no  motive  for  the  act  is 
shown  ;  and  the  uttering  a  forged  document  is  conclusive  of  an  intent 
to  defraud  the  person  who  would  naturally  be  afibcted  by  it— an 
inference  which  is  not  removed  merely  by  that  party  swearing  that 
he  believes  the  accused  had  no  such  intention.  So,  where  a  party 
deliberately  publishes  defamatory  matter  malice  will  be  presumed. 
In  such  cases  res  ipsa  in  se  dolum  hahet-^the  facts  speak  for  themselves. 
Presumptions  of  this  kind  are  so  conformable  to  reason  that  moral 
conviction  and  legal  intendment  are  here  in  perfect  harmony.  But 
the  safety  of  society,  joined  to  the  difficulty  of  i»POving  psydiological 
£ficts,  renders  imperatively  necessary  a  presumption  which  may  seem- 
severe  ;  vu.,  that  which  casts  on  the  accused  the  onus  of  justifying 
or  explaining  certain  acts  which  are  primd  facie  illegal.  It  is  partly 
on  this  principle  that  sanity  is  presumed  in  preference  to  innoottice 
even  in  the  case  of  suicide.  So  a  party  who  is  proved  to  have 
killed  another  is  presumed  in  the  first  instance  to  have  done  it 
maliciously  or  at  least  unjustifiably ;  and  consequently  all  circum- 
stances of  justification  or  extenuation  are  to  be  made  not  by  the 
accused,  unless  they  appear  from  the  evidence  adduced  against  him." 
'^  This  presumption  must  be  taken  in  connection  with  the  following 
infirmative  hypotheses.  1st — The  intention  of  the  accused  in  doing  the 
suspicious  act  is  a  psychological  question,  and  may  be  mistaken.  His 
intention  may  either  have  been  altogether  innocent,  or  if  criminal, 
directed  towards  a  different  object.  Thus  a  person  may  be  poisoned  ; 
and  another,  innocent  of  his  death,  may,  a  short  time  before,  have 
purchased  a  quantity  of  the  same  poison,  for  the  purpose  of  des- 
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ttojmg  r&nmn.  So  predictions  of  approaohiog  miBchief  to  «&  indiri- 
diuil,  who  is  afterwards  foand  muzdered,  may  frequently  be  explained 
on  ihe  ground  that  the  accused  was  really  speaking  the  conviction  of 
his  own  mind,  without  any  criminal  intention  :  prophecies  of  death 
are  much  more  frequently  the  offering  of  superstition  than  of 
premeditated  assassination.  2nd — As  an  example  of  criminal  intention 
with  a  different  object,  murder  by  fire-arms  is  not  uncommon  ;  and 
a  person  innocent  of  a  murder  mighty  a  short  time  previous  to  its 
commiaBion,  have  purchased  a  gun  for  the  purpose  of  poaching,  or 
even  have  stolen  one  which  is  found  in  his  possession.  So  A  might 
purofaase  a  swotd  <ur  pistol  for  ^le  purpose  of  fighting  a  duel  with 
B  ;  and  before  the  meeting  took  place,  the  weapon  might  be  purloined 
or  stoleo  by  C,  in  order  to  aseRfwinat^-i  D.^^^Best,  8th  Ed.,  77,  386^  404. 

(a).  Where  the  accused  was  charged  under  sea  206  of  the  Indian 
Fenal  Code  with  fraudulently  transferring  three  properties  to  three 
Afferent  persons  on  a  certain  day,  in  order  to  prevent  their  being 
seised  in  execution  of  a  decree,  and  the  prosecution  tendered  evidence 
of  five  other  fraudulent  transfers  of  property  eflbcted  by  the  accused 
on  the  same  day,  apparently  with  the  same  object,  hdd^  that  this 
evidence  was  admissible  under  sees.  14  and  15,  to  prove  that  the 
particolar  transfers  which  were  specified  in  the  charge  were  made  witli 
a  fraudulent  intent— ^ueen-^mpreM  v.  Vc^'tramy  I.  L.  R  16  Bom.  414. 

(6).  In  iZ.  V.  Mcffff^  0.  and  P.  364,  the  i»isoner  was  indicted  for 
administering  sulphuric  acid  to  dght  horses  with  intent  to  kill  them^ 
Evidence  that  the  prisoner  had  fluently  mixed  sulphuric  acid  with 
the  bcMTses'  com  was  objected  to,  but  Parke  J.  held  it  was  admionble  aa 
showing  whether  the  act  was  done  with  the  intent  charged  in  the 
indictment. 

(c).  One  Parbhudas  was  charged  with  having  fbrged  a  promissory 
note,  and  four  other  accused  with  having  abetted  the  forgery.  In 
the  possession  of  four  of  the  accused  persons  were  found  some  one 
hundred  and  fifty  papers  which  were  alleged  to  be  forgeries.  It 
was  hdd  that  these  papers  were  improperly  admitted  as  evidence, 
their  Lordships  remarking  that  evidence  merely  tending  to  establish 
another  ofibnce,  may  and  generally  will  be  met  by  counter  evidence 
raising  unmanageable  collateral  questions — Reg.  v.  Parbhudas  Ami- 
11  Bom.  R  a  B.  90.  The  High  Court  evidently  excltided 
eridence  on  the  supposition  that  the  Legislature  could  not  have 
iBtended  that  suspicion  of  one  crime  should  be  received  as  evidence 
of  another.  Suspicion  of  another  crime  is  no  doubt  to  be  excluded, 
tet  if  the  fact  proposed  to  be  proved,  if  allowed  to  be  proved,  throws 
light  on  the  accused's  state  of  mind,  such  fact,  it  is  presumed^  ought 
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to  be  held  admissible  as  eyidenoe  under  this  section.    The  case  of 
Parbhadas  seems  to  be  of  doubtful  authority. 

((£).  In  one  case  the  prosecutors  offered  to  prove  the  uttering  of 
another  forged  note  five  weeks  after  the  uttering,  which  was  the 
subject  of  the  indictment ;  but  the  Court  (Ellenborough  C.  J., 
Thompson  C.  B.  and  Lawrence  J.)  held  that  the  evidence  was  not 
admissible,  unless  the  latter  uttering  was  in  some  way  connected 
with  the  principal  case,  or  unless  it  could  be  shown  that  the  notes 
were  of  the  tame  manufaetwre—R,  v.  Tavemer^  5  C.  and  P.  413. 

(«).  Where  the  prisoner  was  indicted  in  one  Court  for  stealings  in 
another  for  receiving  knowing  it  to  have  been  stolen,  certain  doth, 
it  was  proved  that  the  cloth  was  stolen  iq  the  night  of  the  2nd  and 
3rd  March  ;  and  found  in  the  possession  of  the  prisoner  on  the  10th 
March,  and  it  was  sought  further  to  give  in  evidence,  in  (ftder  to 
show  guilty  knowledge,  that  on  his  house  being  searched  on  10th 
March,  other  cloth  which  had  been  stolen  in  the  December  previous 
from  other  parties  was  found.  The  Court  of  Criminal  Appeal  held 
that  such  evidence  was  inadmissible.  Alderson  B.  in  giving  judg- 
ment said :  '*  The  mere  possession  of  stolen  property  is  evidence 
pr»m<t  fcude  not  of  receiving  of  but  of  stealing  ;  and  to  admit  such 
evidence  in  the  present  case  would  be  to  allow  a  prosecutor,  in 
order  to  make  out  that  a  prisoner  had  received  property  with  a 
guilty  knowledge  which  had  been  stolen  in  March,  to  show  that 
^e  prisoner  had  in  the  December  previous  stolen  some  other 
property  from  another  place  and  belonging  to  other  persons.  In 
other  words,  we  are  asked  to  say  that  in  order  to  show  that  the 
prisoner  had  committed  one  felony,  the  prosecutor  may  prove  that 
he  committed  a  totaUy  different  felony,  sometime  before;  such 
evidence  cannot  be  admissible ''—iZ.  v.  Oddy^  2  Den.  C.  C.  R  264 ; 
20  L.  J.  M.  C.  198. 

Negligence.— (^)«  Where  facts  are  settled,  the  existence  of  negligence 
is  a  question  of  law,  though  reference  is  thereby  implied  to  a 
standMxi  of  reasonable  care  and  common  experience  with  which 
the  Judge  most  often  necessarily  be  unacquainted.— Best,  8th 
Ed.,  86. 

(6).  Where  goods  entrusted  to  a  common  carrier,  to  be  carried  for 
reward,  are  lost  otherwise  than  by  the  act  of  Qod  or  the  men's 
enemies,  it  is  a  proeeumptio  jttrii  et  de  jure  that  they  were  lost  by 
negligence,  fraud  or  connivance  on  his  part — Best,  8Ui  Ed.,  381-882. 
Negligence  or  carelessness  is  not  a  ground  of  relief  from  legal 
liability. 
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(e).  In  an  aolioii  for  damages  by  oollisioBi  it  appeared  ihai  the 
defendaat's  Teasel  while  in  motion  came  into  coUision  with  the 
plaintiffs  vesBol  which  was  at  anchor.  ffMj  that  the  £M;t  that  the 
plaintiff's  vessel  at  the  time  of  collision  was  at  anchor,  and  could  be 
seen  was  primd  facie  evidence  of  negligen/ce  on  the  part  of  the  defend- 
ants—(%<fe  N<mgatum  Co.  v.  BateUx^,  12  P.  D.  46  ;  56  L.  J.  83. 

d-wilL— A  certain  newspaper  called  the  Bajya  Bhakta  published 
a  &lse  and  defamatory  statement  of  the  plaintiff  More  than  a 
month  afterwards,  the  defendant  published  an  article  in  their  news- 
paper, the  Jame  Jcmmd^  calling  attention  to  the  statement  made  in 
the  Rajya  Bhakta  and  repeating  it.  The  article,  however,  declared 
that  the  said  statement  was  evidently  felse.  It  pointed  out 
that  the  defendants  were  the  first  to  raise  an  outcry  against  it ; 
that  they  had  expected  the  plaintiff  to  take  notice  <tf  it,  but  that 
as  he  had  not  done  so,  they  published  that  intimation  to  ttie  public. 
Hie  plaintiff  sued  the  defendants  for  libeL  He  complained  that 
the  defendants  had  maliciously  repeated  and  called  attention  to  the 
libel  in  their  paper  for  the  purpose  of  giving  it  a  wide  circulatioot 
and  that  their  assertion  of  its  untruth  was  made  merely  in  order  to 
protect  themselves.  The  defendants  pleaded  that  the  article  in  their 
paper  was  not  defamatory,  and  denied  malice.  Edd^  that  reading 
the  article  as  a  whole  and  in  its  natural  sense,  and  taking  it  in 
connection  with  previous  articles  appearing  in  the  defendant's  paper 
witii  reference  to  the  plaintiff,  it  was  in  itself  defamatory  of  the 
plaintiff— ^cNutAofTtf  Naoroji  Kahraji  v.  Jekangir  B,  Murzban^  I,  L. 
R.  14  BonL  532. 

15.  When  there  is  a  qQestion  nt^hether  an  act 
^  ^    X.    '       was  accidental  or  intentional,  the  fact 

Facts     bearing        t  «■  <•  i  a  • 

on    question     that  such  act  formed  part  of  a  senes 

whether  act  was         /»••"!  •  i  /• 

accidental  or  in-     01    Similar    occurrenccs,   m   each    of 
tentionaL  which  the  pcrson  doing  the  act  was 

concerned,  is  relevant. 

Illustrations. 
(a),  A  is  accused  of  burning  down  his  house  in  order  to  obtain 
money  for  which  it  is  insured.  The  facts  that  A  lived  in  several 
houses  successively,  each  of  which  he  insured,  in  each  of  which 
a  fire  occurred,  and  after  each  of  which  fires  A  received  payment 
from  a  different  insurance  office,  are  relevant,  as  tending  to 
show  that  the  fires  were  not  accidental. 
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(b).  A  is  employed  to  receive  money  from  the  debtxmi  of  B. 
It  is  A's  duty  to  make  entries  in  a  book  showing  the  amoants 
received  by  him.  He  makes  an  entry  showing  that  on  a  parti- 
cular occasion  he  received  less  than  he  really  did  receive. 
The  question  is,  whether  this  false  entry  was  accidental  or  in- 
tentional. The  facts  that  other  entries  made  by  A  in  the  same 
book  are  false,  and  that  the  false  entry  is  in  each  case  in  favour 
of  A,  are  relevant. 

(c).  A  is  accused  of  fraudulently  delivering  to  6  a  counterfeit 
rupee.  The  question  is,  whether  the  delivery  of  the  rupee  was 
accidental.  The  facts  that,  soon  before  or  soon  after  the  de- 
livery to  B^  A  delivered  counterfeit  rupees  to  C,  D  and  £  are 
relevant,  as  showing  that  the  delivery  to  B  was  not  accidental. 

PQrport.~This  section  is  merely  an  application  of  the  rule  laid  down 
in  sec.  14.  The  facts  contemplated  by  this  section  are  facts  showing 
system.  In  each  of  the  cases  by  which  it  is  illustrated  the  evidence 
admitted  went  to  prove  the  true  character  of  facts  which,  standing 
alone,  might  naturally  have  been  accounted  for  on  the  supposition 
of  accident.  A  supposition  which  was  rebutted  by  the  repetition  of 
similar  occurrences.  In  the  case  of  R,  v.  Oray^  (4  F.  and  F.  1102) 
there  were  many  other  circumstances  which  would  haye  been  su£Blcient 
to  prove  the  prisoner's  guilt,  apart  from  the  previous  fires.  Illustra- 
tion (a)  is  a  statement  of  the  above  case.  Illustration  (6)  is  in 
principle  identical  with  the  case  of  Reg,  v.  Rtchardeon^  (2  F.  and  F. 
343),  the  only  diflference  being  that  Reg.  v.  RtcharcUan  was  a  case  of 
swelling  debits,  and  the  illustration  is  a  case  of  reducing  credits. 

The  rule  laid  down  in  this  and  the  preceding  sections  is  more 
general  than  the  English  law  on  the  subject.  The  English  law  ex- 
cludes evidence  of  what  the  prisoner  said  or  did  at  the  time  with 
respect  to  previous  similar  occurrences,  '*for  these  are  collateral 
facts  too  remote  for  any  reasonable  presumption  of  giiUt  to  be  found- 
ed upon  them,  and  such  as  the  prisoner  cannot  by  any  possibility 
be  prepared  to  contradict"— Taylor,  sea  322.  But  such  statements 
would,  I  presume,  be  evidence  under  sees.  8  and  9  as  explaining 
relevant  facts. 

Vide  Qiteen-Empresi  v.  Vajiramy  I.  L.  R.  16  Bom.  414,  cited  under 
sec.  14. 

Accident.^In  K  v.  Voke^  Russ.  and  Ry.  531,  the  prisoner  was  in- 
dicted for  maliciously  shooting  at  the  prosecutor.  Evidence  was  given 
that  the  prisoner  fired  at  the  prosecutor  twice  during  the  day.  In  the 
course  of  the  trial  it  was  objected  that  the  prosecutor  ought  not 
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to  give  evidence  of  two  distinot  felotuesy  bat  Mr.  Justice  Burrough 
held  that  it  was  admissible,  on  the  groand  that  the  counsel  for  the 
priaooer  by  his  cross-examination  of  the  prosecutor  had  endeavoured 
to  show  that  tiie  gun  might  have  gone  off  bj  accident :  and  the  learned 
Judge  thought  the  second  firing  was  evidence  to  show  that  the  first  was 
wiifbl  and  to  remove  the  doubti  if  any  existed,  in  the  minds  of  the  jury. 

lollniiatiTe  Bnofthmm  affectiiig  Real  Evidence.— In  speaking 
of  the  infirmative  hypotheses  affecting  real  evidence,  Mr.  Best  in 
his  valuable  work  on  Evidence  at  page  187  makes  the  following 
observations :  **  Considered  in  the  abstract,  real  evidence,  apparently 
indicative  of  guilt,  may  be  indebted  for  its  criminative  shape  to  (Mci- 
dmU^fcrgenf^  or  the  lawful  actum  of  the  occueedL  Here  it  must  not 
be  forgotten  that  sometimes  the  most  innocent  men  cannot  explain, 
or  give  any  account  whatever  of  facts  which  seem  to  criminate  them, 
and  the  experience  of  almost  every  person  will  supply  him  with 
instaocee  of  extraordinary  occurrences,  the  cause  of  which  is  to  him,  at 
least,  comi4etely  wrapped  in  mystery.  1«<— Accident  The  appearance 
of  blood  on  the  clothes  of  an  accused  or  suspected  person  may  be 
explained  by  his  having  in  the  dark,  come  in  contact  with  a  bloody 
body.  Und«  this  head  come  those  cases  where  the  appearance  is 
the  result  of  irresponsible  agency ;  as  where  the  act  has  been  done 
by  a  party  in  a  state  of  somnambulism ;  or  as  in  the  case  of  the 
unfortunate  person  in  France,  who  was  executed  as  a  thief,  on  the 
strength  of  a  number  of  articles  of  missing  silver  having  been 
found  in  a  place  to  which  he  alone  had  access,  and  which  were  after- 
wardi  discovered  to  have  been  deposited  there  by  a  magpie." 

16.  When  there  is  a  question  whether  a  parti- 
^    colar  act  was  done,  the  existence  of 

Knrtflfifft      of 

ooune  of  budneM    any  couFSC  of  busincss,  according  to 
^^         which  it  naturally  would  have  been 
done,  is  a  relevant  fact. 

Illusiratians. 

(a).  The  question  is,  whether  a  particular  letter  was  despatched. 
The  facts  that  it  was  the  ordinary  course  of  business  for  all 
letters  put  in  a  certain  place  to  be  carried  to  the  post^  and  that 
that  particular  letter  was  put  in  that  place,  are  relevant. 

(6).  The  question  is,  whether  a  particular  letter  reached  A. 
The  facts  that  it  was  posted  in  due  course,  and  was  not  returned 
through  the  Dead  Letter  Office,  are  relevant. 
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"This  sectioD  prooeeds  upon  the  well-reoognized  hxst  that  the 
conduct  of  human  beings  is  generally,  and  in  official  and  commercial 
matters,  to  a  yery  great  extent  indeed,  uniform.  The  books  of  a 
well  ordered  firm,  for  instance,  are  kept  from  year  to  year  in  so 
unvarying  a  manner,  that  there  is  the  strongest  presumption  that 
the  regularity  will  not,  in  any  particular  instance,  be  departed  from. 
Some  great  departments,  such  as  the  Poet  Office,  work  with  such 
mechanical  exactness  that  uniformity  may  be  regarded  as  next  door 
to  certain.  The  existence  of  such  a  course  of  business  should  be 
clearly  made  out."~Cung.  Evidence  Act,  124. 

Letters.— (a).  The  press  copy  of  a  letter  to  prove  the  allotment  of 
shares  in  a  liquidating  company  is  inadmissible  in  evidence,  there 
being  nothing  to  show  that  the  original  letter  was  properly  addressed 
or  posted — Ramda$  Chucherhutti  v.  The  Official  LiquidaiOTy  Cotton 
Ginning  Co.y  Ld,y  I.  L.  R  9  AIL  366. 

(6).  The  post-mark  on  a  letter  renders  the  letter  admissible  in 
evidence  and  is  primd  facie  evidence  that  the  letter  was  in  the  poBt 
at  the  time  and  place  therein  specified — Anderson  v.  Weston^  6  Bin. 
N.  C.  296  ;  Polw^  v.  Gloeoop,  2  Ex.  191. 

(c).  Mr.  Taylor  says :  "  If  letters  or  notices  properly  directed  to 
a  gentleman  be  left  with  his  servant,  it  is  only  reasonable  to  presume 
primd  faeie^  that  they  reached  his  hands.  The  fact  too  of  sending 
a  letter  to  the  Post  Office  will  in  general  be  regarded  by  a  jury  pre- 
sumptively proved,  if  it  be  shown  to  have  been  handed  to  or  left 
with  the  clerk  whose  duty  it  was  in  the  ordinary  course  of  business 
to  carry  letters  to  the  post  and  if  he  can  declare  that,  although  he 
has  no  recoUection  of  the  particular  letter,  he  invariably  took  to  the 
Post  Office  all  letters  that  either  were  delivered  to  him,  or  were 
deposited  in  a  certain  place  for  that  purpose."    Sec  148. 

(d).  If  a  person  refuses  a  roistered  letter  sent  by  post,  he  cannot 
afterwards  plead  ignorance  of  its  contenta^Luft  AH  Miah  v.  Feari 
Mohan  Rai,  16  W.  R.  223. 

(e).  Where  a  notice  to  quit  was  sent  by  a  r^;iBtered  letter,  the  post- 
ing of  which  was  proved,  and  which  was  produced  in  Court  in  the 
cover  in  which  it  was  despatched,  that  cover  containing  the  notice 
with  an  endorsement  upon  it  purporting  to  be  by  an  officer  of  the 
Post  Office  stating  the  refusal  of  the  addressee  to  receive  the  letter. 
Heldy  that  this  was  sufficient  service  of  notio^—^ogendra  Chundra 
Qhoee  V.  Dwarka  Nath  Earmokary  I.  L.  R  15  Gal.  681  ;  Luft  AH  Miah 
T.  Peart  Mohan  Bai,  16  W.  B.  223  and  FaptUon  v.  Brunton,  5  H.  and 
N.  618,  referred  to. 
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Admissions. 

17.  An  admission  is  a  statement,  oral  or  docu- 

Adnuanon  de-     mentary,  which  suggest&  any  inference 

^^"^  as  to  any  fact  in  issue  or  relevant 

fisu^y  and  which  is  made  by  any  of  the  persons,  and 

under  the  circumstances,  hereinafter  mentioned. 

BqIa  vegmrding  AdnrimUni.— The  defioitioo  of  admiasion  ia  intended 
to  exdude  admiaaions  by  {deadinga,  admiaaioiia  which,  if  ao  pleaded, 
amoant  to  eatoppela,  and  admiaaioiia  made  for  the  porpoee  of  a  cauae 
by  the  partiea  or  their  aoUciton. — Stephen'a  Digeat,  166.  The  general 
nle  with  regard  to  admiaaiona,  which  are  defined  to  mean  all  that  the 
'parties  on  their  repreaentatiTee  in  certain  degrees  aay  about  the 
matter  in  diapute,  or  facta  relevant  thereto,  is  that  thej  may  be 
proved  againat  those  who  made  them,  bat  not  in  their  favour.— 
Stephen'a  Evidence  Act,  126. 

DiBtinctioii  between  Admission  and  Oonfossion.— The  JSngliah 
Law  of  Evidence  makes  a  distinction  between  admiuian  and  con/et' 
siom.  The  term  admiaaion  is  usually  applied  to  dvil  transactions^  and 
to  those  matters  of  fact,  in  criminal  cases,  which  do  not  involve  criminal 
intent ;  the  term  confession  being  generally  restricted  to  acknowledge 

AppUeation  of  sees.  17— 22.— The  provisions  of  sees.  17<— 8S  are  ap- 
plicable to  criminal  as  well  as  civil  cases.  In  criminal  cases,  admiasions 
procured  by  inducement,  threat  or  promise  are  not  admissible,  but  it 
aeems  that  admissions  thus  obtained,  in  the  absence  of  illegal  duress, 
are  admissible  in  civil  suits. 

Best  om  Admission.-'Mr.  Best  says :  "  The  present  (chapter)  will 
be  devoted  to  that  species  of  evidence  for  or  against  a  party  which  is 
affofded  by  the  language  or  demeanour  of  himsdf^  or  of  those  whom 
he  represents,  or  of  those  who  represent  him.  All  such  evidence  we 
purpose  to  designate  by  the  expression  'self-regarding.'  When  in 
favour  of  the  party  supplying  it,  the  evidence  may  be  said  to  be  *  self- 
serving^'  when  otherwise,  *  self-harming.' 

"  The  rule  of  law  with  respect  to  self-regarding  evidence,  is  that 
when  in  the  wM-serving  form  it  is  not  in  general  receivable ;  but 
that  in  tiie  mML-hairming  form  it  is,  with  few  exceptions,  receivable, 
and  is  usually  coittidered  proof  of  a  very  satisfactory  kind.  For, 
although,  when  viewed  independently  of  jurisprudence,  it  would  be 
difficult  to  maintain  that  the  declarations,  or  what  is  •eqtdvalent  to 
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the  declarations  of  one  man,  may  not  in  particular  casee  haye  some 
probatiye  force  aa  evidence  against  another,  still  our  law  rejects 
them  in  obedience  to  its  great  principle,  which  requires  judicial 
evidence  to  be  proximate ;  and  also  from  the  peculiar  temptations 
to  fraud  and  fabrication,  which  the  allowing  such  evidence  would  so 
obviously  supply.  This  is  a  branch  of  the  general  rule  that  a  man 
shall  not  be  allowed  to  make  evidence  for  himself*  But,  on  the  other 
hand,  the  universal  experience  of  mankind  testifies  that,  as  men 
consult  their  own  interest,  and  seek  their  own  advantage,  whatever 
they  say  or  admit  against  their  interest  or  advantage  may,  with 
tolerable  safety,  be  taken  to  be  true  as  against  them,  at  least  until 
the  contrary  appears.''  Self-harming  statements  are  either  *  judicial' 
or  '  extra-judicial ' — in  judieio  or  e^ptra  judicium,  according  as  they 
are  made  in  the  course  of  a  judicial  proceeding,  or  under  any  other 
circumstances.  In  civil  cases  they  are  usually  called  ''  admissions  " 
and  in  criminal  cases  "  confessions." 

The  whole  statement  containinir  the  admission— 

For  though  some  part  of  it  may  be  favourable  to  the  party,  and 
the  object  is  only  to  ascertain  what  he  has  conceded  against  himself 
and  what  may  therefore  be  presumed  to  be  true,  yet,  unless  the 
whole  is  received,  the  true  meaning  of  the  part,  which  is  evidence 
against  him,  cannot  be  ascertained.  When  an  admission  is  contained 
in  a  document,  or  series  of  documents,  or  when  it  forms  part  of  a 
discourse  or  conversation,  it  is  desirable  that  the  whole  document  or 
discourse  be  proved,  though  the  Judge  or  the  jury  need  not  give  equal 
credit  to  every  part  of  it.    But  see  sec  39,  poiL 

(a).  Where  a  person  uses  the  admission  of  another  as  evidence,  the 
whole  admission  must  be  put  in.  He  cannot  put  in  half  and  exclude 
the  other  halfl  But  those  who  have  to  decide  upon  the  evidence, 
are  not  bound  to  believe  the  whole  of  the  statement— Nilmonjf  Singh 
Deo  y.  Ramanoograha  Bai,  7  W.  R.  29.  See  also  SuUan  AH  v.  Chand 
Bihi,  9  W.  R  130 ;  Qolohe  Chundra  Chowdhary  v.  Magistrate  of 
Chittagongy  26  W.  R  (Or.)  16. 

(5).  An  unfair  use  is  not  to  be  made  of  a  man's  written  statement 
by  trying  to  convert  into  an  admission  by  him  that  which  he  never 
intended  to  be  an  admission.  If  a  party  makes  a  qualified  statement, 
that  statement  cannot  be  used  against  him  apart  from  the  qualifica- 
tion—^y{!antona<A  Coomar  v.  ChuTidra  Mohan  Chowdharyy  10  W.  R. 
190.  See  also  PuXin  Behary  Sen  v.  Watson  it  Co,,  9  W.  R  (F.  B.) 
190  ;  Jadunath  Bay  v.  Barodakant  Bay,  22  W.  R.  220. 

(o).  A  plaintiff  abandoning  his  own  case  and  falling  back  on  the 
admission  of  the  defendant  is  bound  to  take  the  admission  as  it 
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staDdsand  in  its  mUietj^Tarmi  Frotaud  Sen  v.  DuHxrkamtA  BakkU, 
16  W.  R  461, 

Bvidenco  of  Admissions.— This  may  be  supplied  by  words^  writing^ 
9ign9  or  tHenee,  So  fisur  as  its  admissibility  is  concerned,  it  is,  in 
general,  immaterial  to  y)hom  an  admission  is  made.  But  if  coming 
nnd^  the  head  of  what  the  law  recognises  as  confidential  com- 
munication, it  win  not  be  received  in  evidence ;  neither  will  it,  if 
embodied  in  a  communication  made  'without  prejudice,'  the  object 
of  audi  being  to  buy  peace,  and  settle  disputes  by  compromise 
instead  of  by  l^gal  proceedings. 

(a).  Affidavits  sworn  to  by  a  party  in  former  legal  p»)ceedings, 
answen  filed  by  him  in  Chancery  in  a  former  suit,  evidence  given  by 
him  in  an  action-at-law,  or  his  examination  taken  before  Commis- 
aiooers  of  bankruptcy,  will  be  evidence  against  himself  in  a  subse- 
quent cause,  and  this  too,  though  his  subsequent  opponent  was  a 
stranger  to  the  prior  proceedings. 

(&).  A  statement  made  by  the  defendant  in  another  suit  may  be 
used  as  an  admissioD— ^omA  Chundra  MuUick  v.  Promnno  Cumar 
B<mtrjiy  22  W.  R.  303.  See  also  Lola  Jugdeo  Sahoy  v.  Digamhar  Ray^ 
22  W.  R.  304  (Note) ;  K<ui  Kishore  Bai  Ckowdhary  v.  Boma  Sundari 
DM  Ckowdkrain^  23  W.  R.  27  ;  Bkugwan  Chundra  Dutt  v.  MecMol 
CkuekeHmUy,  17  W.  B.  372 ;  Fogha  Maton  v.  Qwru  Babu  Goneshrcmf 
24  W.  R  114. 

(«).  Admissions  made  in  former  arbitration  proceedings  may  be 
used  against  the  parties  making  them,  in  a  subsequent  axdt^ffaranath 
Sarkat  v.  Pr«nuUh  Sariar,  7  W.  R.  249. 

(cl).  An  admission  made  by  tkjagirdar  in  a  suit  brought  by  Govern- 
ment to  assess  the  lands,  that  the  lands  were  comprised  in  a  zamindari, 
b  evidence  of  that  fact  in  a  suit  by  the  zaminder  to  resume  those 
UadB— Forbes  v.  Mir  Mohamad  Taki,  14  W.  R  (P.  C.)  28. 

(«).  A  deposition  of  a  person  in  a  suit  to  which  he  was  not  a 
party,  is  in  a  subsequent  suit  in  which  he  is  a  defendant  admissible 
as  admission,  though  he  be  alive  and  not  called  as  a  witness — Sujan 
BM  V.  Achmat  Ali^  21  W.  R.  414.  But  see  Kaui  Moradin  v.  Monye 
Mondal,  16  W.  R.  220. 

(/).  Account  books,  though  proved  not  to  have  been  regularly 
b^t,  in  course  of  business,  but  proved  to  have  been  kept  on  behalf 
of  a  firm  of  contractors  by  the  servant  or  agent  appointed  for  that 
puipose^  are  clearly  relevant  as  admissions  against  the  firm  under  this 
faction  and  sees.  18  and  il^Beg,  v.  Manumanta^  I.  L.  R.  1  Bom.  6ia 
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(g).  The  defendants  relied  upon  a  boroecope  of  the  plaintiff  whi^ 
had  been  a  public  record  from  a  period  anti  litem  motewh,  9Jid  pot 
it  in  as  an  admission  under  this  section  and  sec.  18.  BM^  that 
it  was  admissible— i2a;a  Oovendan  v.  Raja  Oavendan  and  others^  I. 
L.  B.  17  Mad.  134.  Ramnarain  Khallia  ▼.  M<mi  Bibi,  L  L.  R. 
9  CaL  613  and  8at%»  Chundra  Mukerji  ▼.  Makendra  Lai  Fatack^  L  L. 
B.  17  CaL  849,  distinguished. 

(A).  A  letter  containing  an  admission  is  admissible  in  evidence^  even 
if  unstamped— iS'ttoZ  Fertaud  v.  Manohar  Dasy  23  W.  B.  3S5. 

(t).  An  entry  showing  the  extent  of  the  holding  and  the  amount  of 
rent,  made  in  a  book  belonging  to  the  lessor  and  signed  by  the  lessee, 
is  relevant  as  an  admission— Lorain  Kumari  ▼.  Ramkrishna  Jku^ 
L  L.  R.  6  CaL  864. 

Inflrmity  of  evidence  of  oral  AdmissioiiB.— Evidence  of  oral  ad* 
missions  ought  always  to  be  received  with  great  caution.  Its  imperfec* 
tions  are  many.  The  person  making  the  admission  may  have  been 
misinformed,  or  he  may  not  have  clearly  expressed  his  meaning,  or  the 
tHtness  deposing  to  such  admission  may  have  misunderstood  him, 
Or  may  purposely  misquote  the  expressions  used.  It  also  sometimes 
happens  that  the  witness  by  unintentionally  altering  a  few  words^ 
or  omitting  a  few  words,  will  give  an  effect  to  the  statement  com- 
pletely at  variance  with  what  the  party  actuaUy  said.  It  is  a  very 
dangerous  thing  to  rest  a  judgment  upon  verbal  admission  only, 
without  very  dear  evidence,  specially  when  there  are  other  means 
of  proving  the  case,  if  a  true  one.  But  when  an  admission  is 
4eliberately  made  and  precisely  identified,  the  evidence  it  affords  is 
often  of  the  most  satidactory  character  and  a  party  b  held  to  his  ad- 
mission, unless  it  clearly  appears  that  it  was  made  through  mistake. 

InfirmatiTe  Oircumstances.— The  party,  whose  admission  is  offered 
in  evidence,  may  prove  the  following  facts  in  order  to  minimize  the 
effect  of  such  admission.  Ist — That  his  mind  was  not  in  its  natural 
state,  at  the  time  he  made  the  admission.  Snc^That  he  made  the 
admission  under  a  mistake  of  fact  3f  c?— That  the  admission  contains 
matters  stated  on  mm'e  hea/rwy, 

18.  Statements  made  by  a  party  to  the  proceed- 

Admiseion-by      ^"S'    ^^     ^^     *^    *g®^*    ^    ^^7    ^^^^ 

party  to  proceed-  party,  whom  the  Court  regards,  under 
uigor  agen  ,  ^^  circumstances  of  the  case,  as 
expressly  or  impliedly  authorized  by  him  to  make 
them,  are  admissions. 
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Statements  made  by  parties  to  suits,   suing  or 

by  Miitor  in  re.     g^ed   in  a  representative  character, 

chwactor ;  are  uot  admissions,  unless  they  were 

made  while   the    party    making  them  held  that 

character. 

Statements  made  by — 

( 1 )  persons  who  have  any  proprietary  or  pecuniary 

interest  in  the  subject-matter  of  the 

or  party  nitoi'* 

cated  in  sabjeet-    proceeding,  and  who  make  the  state- 
ly'from  ^wh!^    ment  in   their  character  of  persons 

interest  derived.         g^  interested,  Or 

(2)  persons  from  whom  the  parties  to  the  suit 
have  derived  their  interest  in  the  subject-matter 
of  the  suit,  are  admissions,  if  they  are  made  during 
the  continuance  of  the  interest  of  the  persons 
making  the  statements. 

Vide  note  to  aeo.  17. 

Admisaible  statements.— Statements  suggesting  the  existence  or 
Don-existence  of  a  £ust  in  issue  or  a  fact  relevant  thereto,  if  made 
by  a  substantial  party  to  the  record  or  by  one  identified  with  such 
party  in  legal  interest  and  during  the  continuance  of  such  interest, 
are  admif«ible  against  the  person  by  whom  or  on  whose  account  such 
•tattonents  are  made. 

AdmissloBS  by  parties  to  the  proceeding.— A  statement  made 
by  a  party  to  a  proceeding  may  be  an  admission  whenever  it  is  made, 
unless  it  is  made  by  a  person  suing  or  sued  in  a  representatiye 
character  only,  in  which  case  (jit  seems)  it  must  be  made  whilst  the 
person  making  it  sustains  that  character. — Stephen's  Digest,  art  16. 
In  holding  that  the  admissions  of  parties  to  the  record  are  receivable 
in  evidence,  it  matters  not  whether  such  admissions  were  made  before 
or  after  the  party  had  arrived  at  full  age.  The  English  Common 
Law  recognises  no  distinction  between  nominal  and  real  parties. 
In  oar  country,  where  the  system  of  benami  transaction  prevails, 
no  distinction  between  nominal  and  real  parties  should  be  made, 
and  the  real  party  ought  to  be  held  bound  by  an  admission  made  by 
his  Utumidttr^  the  nominal  party. 
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Admissions  by  infants.— So  far  as  the  validity  of  admission  itself 
is  concerned,  it  matters  not  whether  the  person  who  made  it  wasi 
at  the  time  of  making  it,  of  full  aga  Accordingly,  in  an  action 
against  a  person  for  goods  supplied  to  him  during  his  minority, 
admissions  by  him  while  a  minor  may  be  used.  The  weight  to  be 
attached  to  such  admissions  will  depend  very  much  upon  the  intel- 
ligence of  the  minor  making  the  admissions  and  the  influence  he  was 
under  at  the  time  of  making  it. 

The  declarations  and  acts  of  an  agent  cannot  bind  an  infant,  because 
an  infant  cannot  legally  constitute  an  agent. 

Agent.— The  word  agent  has  not  been  defined  in  the  Act.  For  the 
definition  of  the  word,  see  the  Contract  Act. 

The  subject  of  the  relevancy  of  admissions  by  agents  is  rendered 
difficult  by  the  vast  variety  of  forms  which  agency  assumes,  and  by 
the  distinction  between  an  agent  for  the  purpose  of  making  a  state, 
ment  and  an  agent  for  the  purpose  of  transacting  business.  If  A 
sends  message  by  B,  B's  words  in  delivering  it  are  in  efiect  A's  > 
but  B's  statements  in  relation  to  the  subject-matter  of  the  message 
have,  as  such,  no  special  value.  A's  own  statements  are  valuable  if 
they  suggest  an  inference  which  he  afterwards  contests  because  they 
are  against  his  interest ;  but  when  the  agent's  duty  is  done,  he  has 
no  special  interest  in  the  matter.— Stephen's  Digest,  166. 

Mr.  Story  in  his  work  on  Agency  remarks :  '*  The  representation, 
declaration  or  admission  of  the  agent  does  not  bind  the  principal, 
if  it  is  not  made  at  the  very  time  of  the  contract,  but  upon  another 
occasion,  or  if  it  does  not  concern  the  subject-matter,  in  no  degree 
belonging  to  the  re$  gettce,"    Sec  135. 

An  agent  may  undoubtedly,  when  engaged  in  the  business  of  his 
principal  and  acting  within  the  scope  of  his  actiial  or  ostensible 
authority,  bind  his  principal,  by  his  agreement,  and  in  many  cases 
by  his  acts.  What  the  agent  has  said  may  be  what  constitutes  the 
agreement  of  the  principal,  or  the  representations  or  statements  made 
may  be  the  foimdation  of,  or  the  inducement  to,  the  agreement.  But 
the  admission  of  an  agent  is  not  of  the  same  efiect  as  the  admission 
of  the  principal.  A  party  is  bound  by  his  own  admission,  and  is 
not  permitted  to  contradict  it.  But  it  is  impossible  to  say  a  man 
is  precluded  from  questioning  or  contradicting  anything  any  person 
has  asserted  as  to  him,  as  to  his  conduct  or  his  agreement,  merely 
because  that  person  has  been  an  agent  of  bis.  See  the  remarks  of 
Sir  W.  Grant  in  Fairlie  v.  Hastings,  10  Ve.  126-7. 

The  declaration  of  the  agent  is  not  proof  of  his  agency.  Agency 
is  to  be  distinctly  proved. 
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(a).  A  report  made  by  an  agent  to  a  principal  is  not  an  admission 
which  can  be  proved  hj  a  third  person—^  Devala  Company,  L.  R. 
^Ch.I>iv.  59a 

(by  If  A  admits  that  he  made  a  purchase  as  agent  for  B,  this 
admission  is  evidence  against  A's  heirs  and  against  C  who  claims 
through  them,  to  show  that  the  purchase  was  made  by  A,  as  agent 
and  not  on  bis  own  accoxmi—Oaribullah  JStrkar  v.  Mr.  O.  D.  Boyd 
and  otheny  8  W.  R.  19a 

(c).  The  declarations  of  the  agent  bind  the  principal  only  so  far 
as  the  agent  had  authority  to  make  them.— Taylor,  sec.  540. 

(</).  What  is  said  by  an  agent  respecting  a  contract  or  other 
matter  in  the  course  of  his  employment  is  an  admission  as  against 
the  principal,  in  a  suit  grounded  on  such  contract  or  matter  ;  but 
what  is  said  by  him  on  another  occasion  is  not  an  admission— P^to  v. 
Haffutj  5  Esp.  134. 

AdmiBsioiis  by  Attorneys,  Vakils  and  Oomuiel.— "  Barristers  and 
Solicitors  are  the  agents  of  their  clients  for  the  purpose  of  making 
admissions  whilst  engaged  in  the  actual  management  of  the  cause, 
either  in  Court  or  in  correspondence  relating  thereto  ;  but  statements 
made  by  a  Barrister  or  Solicitor  on  other  occasions  are  not  admissions 
merely  because  they  would  be  admitoions  if  made  by  the  client 
himself:''— Stephen's  Digest,  art.  17. 

(a).  The  admissions  of  Attorneys  of  record  bind  their  clients  in 
all  matters  relating  to  the  progress  and  trial  of  the  cause.  Admissions, 
however,  contained  in  the  mere  conversation  of  an  Attorney,  cannot 
be  received  against  a  client,  though  they  relate  to  the  facts  in 
controversy. 

(5).  A  Counsel,  unless  his  authority  to  act  for  his  client  is  revoked, 
and  such  revocation  is  notified  to  the  opposite  side,  has,  by  virtue 
of  his  retainer  and  without  need  of  further  authority,  full  power  to 
compromise  a  case  on  behalf  of  his  client ;  and  the  Court  will  not 
disturb  a  compromise  so  entered  into,  unless  it  appears  that  it  was 
entered  into  under  a  mistake  and  that  some  palpable  injustice  has  been 
thereby  caused  to  the  client— «/an^  Bakadwr  Singh  v.  Skankar  Bai,  I. 
L  R.  13  All.  (F.  B.)  272.  In  this  case,  the  learned  Chief  Justice  drew 
a  distinction  between  the  authority  of  Coimsel  and  that  of  Vakils. 
He  said  :  "  When  the  authority  of  Vakils  to  bind  their  clients  is  called 
ID  question,  that  authority  must  depend  entirely  on  the  terms  of  the 
particular  Vakalutnama.  For  my  part,  I  should  read  a  Vakalutnama 
videly  and  liberally,  unless  it  appears  that  the  client  intended  t^ 
limit  the  authority  of  his  Vakil."  .^ 
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(c).  A  diatinct  Admiflsion  of  liability  toade  by  a  Takil,  who  represoDt- 
«d  the  defendant,  and  whose  authority  was  not  questionedi  was  hdd 
to  be  sufficient  to  warrant  a  decree  in  favour  of  the  plaintiff— 
JSrematy  Ikmi  y.  Petamhwr  Panda,  21  W.  R.  332. 

{d),  A  statement  made  in  a  case  by  a  pleader  on  behalf  of  his 
client  after  fUll  consideration  and  consultation  is  admissible  as  en* 
dence  against  that  client  in  another  case  in  which  he  is  a  party-* 
OomahuUi  v.  Parashunath  Panday,  16  W.  IL  136. 

(e).  The  admission  of  a  defendant's  Vakil  in  Court  was  held  to  be 
legal  evidence  of  the  reoeipt  of  money  and  to  do  away  with  the  neces- 
sity for  other  ^vooi—Kalikanund  Bhattacherji  v.  Oiribala  Dabi,  10 
W.  R.  322. 

(/).  A  party  is  bound  by  the  admission  of  his  duly  constituted 
Yakili  where  the  admission  is  one  of  a  fact  which,  but  for  such  ad- 
mission, the  opposite  party  would  have  had  an  opportunity  of  prov- 
ing—iToiMir  Naryan  Rai  v.  Srinath  Mitter,  9  W.  R.  486.  See  also 
Kha^ah  Abdool  Qunni  v.  Oaurmani  DMa,  9  W.  R  376  ;  Rajendra 
Naryan  Rai  v.  Be^  Otmnd  Singh,  2  Moo.  I.  A.  263. 

{g\  A  Vakil  has  no  authority,  under  an  ordinary  Yakalutnama,  to 
give  up  a  portion  of  the  claim  already  decreed,  and  any  such  aban- 
donment will  not  be  binding  on  his  client — Sheikh  Abdul  Sahhan 
Chawdhary  V.  Shibkristo  Daw,  3  B.  L.  R.  App.  16. 

(A).  It  is  not  within  the  ordinary  scope  of  a  pleader's  duties  to 
relinquish  any  portion  of  his  client's  case  without  express  authority 
from  the  client,  who  is  not  bound  by  such  relinquishment  unless  it 
was  authorized  by  himsfM^Oour  Prasad  Bass  v.  Sukdebtam  Bass, 
12  W.  R  278.  See  also  Chundra  Kumar  Beo  v.  Merta  Svdahai 
Mahomed  Khan,  18  W.  R  436. 

(i).  Where  a  Vakil  upon  a  mistaken  view  of  the  law  goes  beyond 
and  contravenes  his  instructions,  his  erroneous  consent  cannot  bind 
his  cUent—Ramkant  Chowdhary  v.  Brindabun  Chunder  Bass,  16  W. 
R24a 

(j ).  The  greatest  caution  should  be  exercised  by  the  Courts  before 
acting  upon  statements  out  of  the  ordinary  scope  of  the  Vakil's 
authority  in  particular  matter  in  which  he  was  employed —  VenJta* 
iarammana  v.  Chavela  Atchiyamma,  6  M.  H.  C.  Rep.  127. 

Admissions  by  co-defendants.— (<>)•  The  answer  of  one  defendant 
cannot  be  read  in  evidence  against  his  co-defendant ;  the  reason 
being,  that,  as  there  is  no  issue  between  them,  no  opportunity  can 
have  been  afforded  for  cross-examination  ;  and,  moreover,  if  such 
a  course  were  allowed,  the  plaintiff  might  make  one  of  his  friends 
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a  defcndftnt,  uxl  thus  gain  »  moet  tmfoir  advantage.  Bat  this  rule 
does  not  apply  to  cases  where  the  other  defendant  claims  through 
the  party  whose  answer  is  offered  in  evidence  ;  nor  to  cases  where 
they  have  a  joint-interest,  either  as  partners  or  otherwise,  in  the 
transaction.     Vide  Taylor,  sea  684. 

(6).  A  statement  of  defence  made  by  one  defendant  ought  not  to 
be  read  in  evidence  either  for  or  against  his  co-defendant,  nor  the 
answer  to  interrogatories  of  one  defendant  except  as  against  himself — 
Amtrtatd  Bom  v.  Rajani  Kant  Mitter,  23  W.  R.  (P.  C.)  214.  See 
also  Lachman  Singh  v.  TansukKl.  L.  R.  6  AIL  995 ;  Aiizullah 
Khan  ▼.  Ahcmadali  Khan^  I.  L.  B.  7  AIL  353;  NiamcUoollah 
Khadim  ▼.  Himmatali  Khadim,  22  W.  R.  519. 

(e),  A  smt  for  rent  having  been  brought  against  two  persons  as 

joint-teoants^  and  a  decree  passed  therein  in  favour  of  the  plaintiff 

bot  for  a  less  amount  than  that  claimed  by  him,  an  appeal  was 

preferred  by  the  defendants,  but  subsequently,  pending  the  hearing 

of  the  appeal,  one  of  them  filed  a  petition  admitting  the  correctness 

of  the  amount  claimed  by  the  plaintiff  and  stating  his  willingness 

to  pay  half  of  such  amount    Seld^  that  the  admission  of  the  one 

defendant  did  not  bind  the  other ;  and  that,  notwithstanding  such 

admission,  the  suit  having  been  brought  against  the  ^^endants  as 

joint- tenants,  a  separate  decree  for  half  of   the  an^rapt  admitted 

oonkl  not  be  made  against  the  defendant  who  made  the  admission^* 

ChMmdereahur  Narain  Pertaud  v.  Chuni  Ahir  and  another^  9  C.  L.  B. 

S5a 

AdmJMrionn  by  guardians.— (a).  The  guardian  of  a  minor  has  no 
authority  to  bind  his  ward  by  admissions  of  previous  transactions— 
JSuija  Mukhi  Kowar  v.  Bhagwati  Kunwar,  10  C.  L.  R.  377  (P.  C.) 

{by  A  &ther  is  not,  by  virtue  of  his  relationship,  the  agent  of  his 
infant  son— iTofMy  v.  Ihndly^  12  Qray,  361. 

Adinifffft^ff  by  partners. — Partners  are  agents  for  each  other.  An 
admission  made  by  a  partner  during  the  continuance  of  the  partner- 
ship and  within  the  scope  of  its  objects,  is  admissible  against  his 
co-partners.  But  no  admission  of  a  partner,  made  after  the  dissolu- 
tion of  partnership,  can  be  received  in  evidenee  even  if  such  admis- 
sion be  in  regard  to  acts  done  during  the  existence  of  such  partner* 
ship. 

Admifliioiis  \ff  wife.— An  admission  made  by  the  wife  will  turn 
on  the  degree  in  which  the  husband  permitted  her  to  particifiate, 
either  in  the  transaction  of  his  affidrs  in  general,  or  in  the  particular 
matter  in  question.— Taylor,  770.     It  does  not,  however,  follow  that 
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because  a  wife  has  authority  to  make  admission  as  to  one  matter,  that 
she  is  authorized  to  make  admissions  as  to  another. 

Bepresentative  character. —The  following  are  instances  of  persons 
holding  a  representative  character.  1.  The  assignee  of  a  bankrupt. 
2.  An  executor.  3.  An  administrator.  4.  A  manager  holding  a  cer- 
tificate under  Act  XL  of  1858. 

(a).  A  purchaser  at  an  execution-sale  is  the  repreientcUive  of  the 
judgment-debtor  ;  and  his  position  is  no  better  than  that  of  claimants 
under  any  other  conveyance  or  assignment~/2a;aA  E^iayet  ffossein  v* 
Gtrdharee  Zo^  2  B.  L.  R.  (P.  C.)  75. 

Admission  by  party  interested  in  Bubject-matter.— "  The  admis- 
sions of  one  person  are  also  evidence  against  another,  in  respect  of 
privity  between  them.  The  term  privity  denotes  mutual  or  succes- 
sive relationship  to  the  same  rights  of  property ;  and  privies  are 
distributed  in  several  classes,  according  to  the  manner  of  this  relation- 
ship. Thus  there  are  privies  in  estate — as,  donor  or  donee,  lessor  and 
lessee,  joint-tenants,  and  successive  bishops,  rectors,  and  vicars; 
privies  in  blood — as,  heir  and  ancestor,  and  co-parceners ;  privies 
in  representation — as,  executors  and  testators,  administrators  and 
intestates  ;  privies  in  law — where  the  law,  without  privity  of  blood 
or  estate,  takes  the  land  from  one  and  bestows  it  upon  another,  as 
by  escheat  All  these  are  more  generally  classed  into  privies  in 
estate,  privies  in  blood,  and  privies  in  law.  The  ground,  upon  which 
admissions  bind  those  in  privity  with  the  party  making  them,  isp 
that  they  are  identified  in  interest ;  and  of  course  the  rule  extends 
no  further  than  this  identity."— Taylor,  sea  712. 

(a).  Where  several  persons  are  jointly  interested  in  the  subject- 
matter  of  the  suit,  the  general  rule  is  that  the  admissions  of  any  one 
of  those  persons  are  receivable  against  himself  and  fellows,  whether 
they  be  all  jointly  suing  or  sued,  provided  the  admission  relates  to 
the  subject-matter  in  dispute  and  be  made  by  the  declarant  in  his 
character  of  a  person  jointly  interested  with  the  party  against  whom 
the  evidence  is  tendered.  The  principal  of  this  rule  is  that  for  the 
purpose  of  making  these  statements  with  reference  to  the  joint 
concern  or  common  subject  of  interest,  one  partner  or  co-contractor 
is  considered  to  be  the  agent  of  the  others.  Consequently,  whera 
there  are  several  co-contractors,  or  persons  engaged  in  one  common 
business  or  dealing,  a  statement  made  by  one  of  them  with  refer- 
ence to  any  transaction  which  forms  part  of  their  joint-business,  has 
always  been  held  admissible  as  evidence  against  the  others.  Vide 
the  remarks  of  Sir  R.  Couch,  C.  J.,  in  Kaivsalltah  Snndari  Dasi  v.  Afukta 
Suudan  Dassi^  I.  L.  R.   11   Cal.  588.    The  facts  of  the  case  were  as 
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follows  :  In  a  suit  between  a  zaminder  and  his  ijardars  for  rent,  a 
person  who  was  one  of  several  jotedars  in  the  mehal,  was  called  as  a 
witness  for  the  saminder,  and  admitted  the  fact  that  an  arrangement 
existed  whereby  he  and  his  co-jotedars  had  agreed  to  pay  rent  to  the 
saminder  direct ;  this  suit  was  decided  in  febvour  of  the  zaminder. 
The  ijardars  then  brought  a  suit  against  the  jotedars,  amongst  whom 
was  the  witness  above-mentioned,  to  recover  the  sum  which  the 
jotedars  on^t  to  have  paid  to  the  zaminder  direct,  and  which  the 
ijardars  had  been  decreed  to  pay.  The  jotedars  disclaimed  all  liability 
to  pay  rent  to  the  ijardars  ;  in  this  suit  the  evidence  given  by  the 
jotedar  in  the  zaminder^s  suit  was  received  as  evidence  on  behalf  of 
the  plaintiffs  against  all  the  defendants. 

(6).  Admissions  affect  a  substantial  party  to  the  record,  in  the 
abe^ice  of  fraud,  if  made  by  a  person  jointly  interested  with  the  said 
party,  specially  when  such  party  has  a  substantial  interest  in  the  result 
of  the  proceeding  at  the  time  such  admissions  are  made.  Statements 
made  by  the  real  owners  in  benami  transactions  are  instances  of  such 
admisBionB. 

Dexired  their  interest.— It  is  not  sufficient  that  the  interest  be 
subsequent  in  point  of  time.  It  must  have  been  dertred  fh>m  the 
person  who  made  the  statement  sought  to  be  used  as  an  admission. — 
Field,  £vL  129. 

Instances  of  statements  admissible  in  evidence  being  mads  by 
persons  firom  whom  interest  is  derived,  te.— 

l$L — Statements  relating  to  the  subject  of  grant,  made  by  a  grantor 
or  donor,  are  admissible  as  admissions  against  the  grantee  or  donee ; 
but  no  admission  by  a  grantor  or  donor  made  after  conveyance  bind 
his  grantee  or  donee. 

2nd. — Statements  made  by  a  former  holder  of  an  office  are  admis* 
lions  against  his  successors  in  it. 

2rd — Statement  of  the  ancestor  is  admission  against  the  heir,  when 
the  statement  relates  to  matters  of  succession. 

4th. — Statement  of  a  testator  is  admission  against  his  executor. 

UL — Statement  of  an  intestate  is  admission  against  the  adminis* 
trator  of  his  estate. 

6M. — Statement  made  by  a  landlord  in  a  prior  lease  which  concerns 
the  estate  is  evidence  against  a  lessee,  who  claims  by  a  subsequent 
title. 

Oontinnance  of  the  interest.~No  statement  is  evidence  under 
this  section,  if  it  is  made  by  persons  herein  enumerated  after  his 
interest  in  the  subject-matter  of  the  suit  has  ceased,    "because," 
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says  Mr.  Taylor,  *'  it  is  manifestly  unjust,  that  a  person,  who  has 
parted  with  his  interest  in  property,  should  be  empowered  to  divest 
the  right  of  another  claiming  under  him,  by  any  statement  that 
he  may  choose  to  make.  Thus,  the  admission  of  a  former  party  to 
a  bill  of  exchange,  made  after  he  has  negotiated  it,  cannot,  under 
any  circumstances,  be  received  against  the  holder ;  and  where  a 
person  had,  by  a  voluntary  post-nuptial  settlement,  conveyed  away 
his  interest  in  an  estate,  and  afterwards  had  executed  a  mortgage  of 
the  same  property,  it  was  held,  that  his  admission  that  money  had 
actually  been  advanced  upon  the  mortgage  could  not  be  received  on 
behalf  of  the  mortgagee,  who  was  seeking  to  set  aside  the  former 
settlement  as  voluntary  and  void.  So,  also,  the  declaration  <^  a 
bankrupt,  though  good  evidence  to  charge  his  estate  with  a  debt,  if 
made  before  his  bankruptcy,  is  not  admissible  at  all,  if  it  were  made 
afterwards.  This  most  just  and  equitable  doctrine  will  be  found  to 
apply  to  the  cases  of  vendor  and  vendee,  grantor  or  grantee,  and 
generally  to  all  cases  of  rights  acquired  in  good  faith  previous  to  the 
time  of  making  the  admission  in  question.'' — Taylor,  sec  794. 

See  Khemankari  Chowdhrain  v.  Oour  Chundra  Jfazumdar^  5  W.  R. 
268. 

Time  and  circimuitaiieeB  of  the  admission.— With  respect  to 
the  time  and  circumstances  of  the  admi&sion,  it  may  be  observed, 
that,  whenever  the  declarations  of  a  third  person  are  offered  in 
evidence,  on  the  ground  that  the  party,  against  whom  they  are 
tendered,  derives  his  title  from  the  declarant,  it  must  be  shown  that 
they  were  made  at  a  time  when  he  had  an  interest  in  the  property 
in  question. 

19.  Statements  made  by  persons  whose  position 
Admissions  by  ^^  liability  it  is  necessary  to  prove  as 
persons  whose  against  any  party  to  the  suit,  are 
proved  as  against  admissions,  if  such  statements  would 
ip^^  ^^'  \yQ  relevant  as  against  such  persons 
in  relation  to  such  position  or  liability  in  a  suit 
brought  by  or  against  them,  and  if  they  are  made 
whilst  the  person  making  them  occupies  such 
position  or  is  subject  to  such  liability. 

Illustration. 
A  undertakes  to  collect  rents  for  B.     B  sues  A  for  not  ooUecting 
rent  due  from  C  to  B.     A  denies  that  rent  was  due  from  C  to  B. 
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•A  statement  by  O  that  he  owed  B  rent  is  an  ftdmission,  and  is  a 
^releTant  ^t  as  agidnst  A,  if  A  denies  that  C  did  owe  rent  to  B. 

,  This  section  seems  to  refer  to  admissions  by  straDgers.  Such  admia- 
sioDs  are,  as  a  role,  not  relevant  as  against  the  parties  except  in 
certain  exceptional  oases.  The  exceptions  mentioned  in  this  section 
^  arise  when  the  issue  is  substantially  upon  the  mutual  rights  of  such 
penons  at  a  particular  time  ;  in  which  cases  the  practice  is  to  let  in 
;roch  evidence  in  general,  as  would  be  legally  admissible  in  an  action 
between  the  parties  tb^nsdves. " 

(aX  The  admissions  of  a  person  whose  position  in  relation  to  pro^ 
,perty  in  suit  it  is  necessaiy  to  pi'ove  against  another,  are  in  tbe  nature 
of  original  evidence  and  not  hearsay,  though  such  person  is  alive  and 
has  not  been  cited  as  a  witness— J ^i  Moidin  Raveethan  v.  Elaya 
CkanidatkU  Kombiae^en,  I.  L.  R.  5  Mad.  239. 

(h).  In  actions  against  Sherifis  for  not  executing  process  against 
debtors,  statements  of  the  debtor  admitting  his  debt  to  be  due  to 
the  execntion-oreditor,  are  deemed  to  be  relevant  as  against  the 
'BboiiS^Kempland  v.  Maecmtay^  Peake,  95. 

(tf).  In  actions  by  the  trustees  of  bankrupts  an  admission  by  the 
bankrupt  of  the  petitioning  creditor's  debt  is  deemed  to  be  relevant 
Bs  against  the  defendant — Jarett  v.  Leonard^  2  M.  and  S.  265. 

(cf).  Where  A  guaranteed  the  payment  for  such  goods  as  tbe 
^laintiffii  should  send  or  deliver  to  C  in  the  way  of  trade,  a  statement 
by  the  principal  debtor  C,  that  he  had  received  goods,  would  be  an 
iadmisston  against  the  surety  A,  in  as  much  as  it  would  be  relevant  in  a 
suit  brought  against  C. 

20.  Statements  made  by  persons 

Admisrions  by     to  whom   a  party   to   the   suit   has 

?SZ^^to^^     expressly  referred  for  information    in 

iwrty  to  suit.  reference  to  a  matter  in   dispute   are 

admissions. 

Ulustration. 

The  question  is,  whether  a  horse  sold  by  A  to  B  is  sound.  A 
says  to  B — *  Go  and  ask  C,  C  knows  all  about  it.*  C's  statement 
is  an  admission. 

The  provision  of  this  section  comes  very  near  to  the  case  of  arbitra- 
tjoq.  For  a  full  understanding  of  this  section  refer  to  the  provisions 
hfw&xZl. 

10 
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Mr.  Taylor  says  :  <<  The  admissions  of  a  third  person  are  also  reoeir- 
al^e  in  evidence  against  the  party  who  has  expressly  referred  another  to 
him  for  information  in  regard  to  an  uncertain  or  disputed  matter.  In 
such  cases  the  party  is  bound  by  the  declarations  of  the  persoD 
referred  to,  in  the  same  manner,  and  to  the  same  extent,  as  if  they 
wore  made  by  himself.  In  the  application  of  this  principle,  it 
matters  not  whether  the  question  referred  be  one  of  law  or  of  fact ; 
whether  the  person  to  whom  reference  is  made,  have  or  have  not  any 
peculiar  knowledge  on  the  subject ;  or  whether  the  statements  of  the 
referee  be  adduced  in  evidence  in  an  action  on  contract,  or  in  an 
action  for  tort."     Vide  sees.  689  and  690. 

The  reference  herein  mentioned  must  be  an  express  reference  for 
information  in  order  for  the  statement  to  become  an  admission.  Mr. 
Taylor  holds  an  opposite  view.  He  says  that :  "  To  render  the 
declarations  of  a  person  referred  to,  equivalent  to  a  party's  own 
admission,  it  is  not  necessary  that  the  reference  should  have  been 
made  by  express  words  ;  but  it  will  suffice  if  the  party  by  his  conduct 
has  tacitly  evinced  an  intention  to  rely  on  the  statements  as  correct" 

(a).  Where  two  parties  had  agreed  to  abide  by  the  opinion  of 
Counsel  upon  the  construction  of  a  statute,  the  party  against  whose 
interest  the  opinion  operated  was  held  bound  thereby  in  a  subee- 
quent  action— PWce  v.  HoUisy  1  M.  and  Sel.  105.  See  also  Downs  y. 
Cooper,  2  Q.  B.  256. 

(6).  Where  a  party  asks  others  to  verify  his  signature  to  a  petition 
or  to  identify  him  as  one  of  the  petitioners,  it  amounts  to  an  all^;a* 
tion  on  his  part  that  he  made  the  statements  which  appear  in  the 
petition,  and  is  as  effective  evidence  against  the  party  making  the 
request  as  if  the  petition  were  in  fact  filed — Mohan  Sahoo  and  others  v. 
Chato  Mowar,  21  W.  R.  34 

(c).  In  an  action  for  goods  sold  and  delivered,  where  the  foct  of  the 
delivery  of  them  by  the  carman  was  disputed,  and  the  defendant 
said,  "  If  he  will  say  that  he  delivered  the  goods,  I  will  pay  for  them** ; 
he  was  held  bound  by  the  affirmative  reply  of  the  carman— i>txnt«2 
V.  Pitt,  Pea  Add.  Cas.  238.  Also  refer  to  Turner  v.  Totes,  16  How. 
14  ;  Chapman  v.  Twitchell,  Z*I  Ma  59,  61 ;  Chadsey  v.  Greene,  24  Conn. 
562  ;  Over  v.  Schiffling,  102  Ind.  191. 

21.  Admissions  are  relevant  and  may  be  proved 

Proof  of  admis.     ^  against  the   person   who    makes 

dons  against    them,  OF  his  representative  in  inter- 

peraons     making  \  % 

them,  and  by  or    est ;  Dut  thev  cannot   DO  proved  by 

on  their  behalf.  i     i.    ii»      i»     xi.  i_ 

or  on  behalf  of  the    person    who 
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makes  them  or  by  his  representative  in   interest, 
except  in  the  following  cases : — 

(1).  An  admission  may  be  proved  by  or  on  be- 
half of  the  person  making  it,  when  it  is  of  such 
a  nature  that,  if  the  person  making  it  were  dead, 
it  wocdd  be  relevant  as  between  third  persons  under 
section  thirty-twa 

(2).  An  admission  may  be  proved  by  or  on  behalf 
of  the  person  making  it,  when  it  consists  of  a  state- 
ment of  the  existence  of  any  state  of  mind  or  body, 
relevant  or  in  issue,  made  at  or  about  the  time 
when  such  state  of  mind  or  body  existed,  and  is 
accompanied  by  conduct  rendering  its  feJsehood 
improbable. 

(sy  An  admission  may  be  proved  by  or  on  behalf 
of  the  person  making  it,  if  it  is  relevant  otherwise 
than  as  an  admission. 

Illnstrations, 

(a).  The  question  between  A  asd  B  is,  whether  a  certain  deed 
is  or  ia  not  foiled.  A  affirms  that  it  is  genuine,  B  that  it  is 
foi^ged.  A  may  prove  a  statement  by  B  that  the  deed  is  genuine^ 
and  B  may  prove  a  statement  by  A  that  the  deed  is  forged ;  but 
A  cannot  prove  a  statement  by  himself  that  the  deed  is  genuine^ 
nor  can  B  ]Mt>ve  a  statement  by  himself  that  the  deed  is  forged. 

(b).  A,  the  Captain  of  a  ship,  is  tried  for  casting  her  away. 
Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 
proper  course.  A  produces  a  book  kept  by  him  in  the  ordinary 
course  of  his  business,  showing  observations  alleged  to  have  been 
taken  by  him  from  day  to  day,  and  indicating  that  the  ship  was 
not  taken  out  of  her  proper  course.  A  may  prove  these  state- 
ments, because  they  would  be  admissible  between  third  parties,  if 
he  were  dead,  under  section  thirty-two,  clause  (2). 

(c).  A  18  accused  of  a  crime  committed  by  him  at  Calcutta. 
He  produces  a  letter  writtep  by  himself  and  dated  at  Lahore  on 
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that  day,  find  Ibearing  the  Lahore  pofit^ark  of  that  day.  Thp 
Btatement  in  the  date  of  the  letter  i^  adpaisjBible,  because  if  A 
were  dead,  it  would  be  admissible,  under  section  thirtj-tw4 
clause  (2). 

-  {d),  A  is  acousied  of  receiTitg  stolen  goods  knowing  them  tb 
be  stolen.  He  offers  to  pro^e  that  he  refused  to  sell  them  belo# 
t}ieir  Talue.  A  may  prove  these  ^tateipcients,  thoqgh  they  are 
admissions,  because  they  are  explanatory  of  conduct  influeqc^ 
by  facts  in  issue. 

{e),  A  is  accused  of  fraudulently  having  in  his  possession 
counterfeit-coin  which  he  knew  to  be  counterfeit.  He  offers  to 
prove  that  he  asked  a  skilful  person  to  examine  the  coin,  as  h^ 
doubted  whether  it  was  counterfeit  or  not,  and  thati  that  person 
did  examine  it  and  told  him  it  was  genuine,  A  o^&y  prove  the^ 
facts  for  the  reasons  stated  in  the  last  preceding  illustration. 

Vide  notes  to  sees.  17  and  32. 

Explanation.— This  section  lays  down  the  salutary  provision  thai 
statetments  made  by  a  person  can  only  be  proved  By  or  pn  behalf  of  his 
antagonist.  Consequently  such  statements  only  will  be  let  in,  which 
make  agaiust  bis  cause  and  favor  tbat  of  his  antagonist  Staten2ents 
made  by  a  party  favorable  to  his  own  case  can  only  be  admitted 
under  particular  circumstances  which  make  such  statements  deserv- 
ing of  special  credit    Such  statements  are  mentioned  in  sec.  32. 

Illustrations  (d)  and  {e)  are  instances  of  admissions  which  a  pa(h;y 
making  them  may  prove  on  his  own  behalf,  they  being  admis- 
sible under  other  provisions  of  the  Code. 

Bepresentative  in  intere8t.~(A).    Purchaser  at  a  pnblic  sale.— 

(a).  A  purchaser  in  execution  of  a  decree  of  a  Civil  or  Bevenue  Court 
is  not  bound  by  any  admission  made  by  his  execution -debtor,  as  he 
comes  in  as  a  stranger  by  an  act  in  l&w—Bunffo  Moni  Dabi  v,  Haj 
Coomari  Bihi,  6  W.  R.  197. 

(6).  The  plaintiff,  as  purchaser  of  the  rights  of  Government  in  the 
taluk,  is  not  privy  in  estate  to  the  defaulting  proprietor.  He  does  not 
derive  his  title  from  him,  and  is  bound  neither  by  his  acts  nor  by 
his  laches— J/bo»wAt  Buzlol  Rahaman  v.  Pran  Dhan  Dutty  BV^^'bL 
222.  The  principle  laid  down  in  this  case  has  been  followed  in 
Radha  Oovind  Eoer  v.  Eakhal  Das  Mukerji,  I.  L.  B.  12  CaL  82. 

(c).  The  purchaser  at  a  sale  by  auction  in  execution  of  a  decree  is 
not  in  the  position  of  a  person  who  takes  a  oonveyimoe  direct  from 
the  party,  and  is  not  therefore  bound  by  a  statement  made  by  the 
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jodgflMiiMobtoP  OB  soiKie  previous  oeofMiiQP  in  A  mortgage  to  whidi 
the  aoctioo-porchaser  was  himself  a  parfy.  The  admisaioD,  so  far  a« 
H  can  be  coqaiclered  as  his,  may  at  the  utmost  be  used  only  as  evidence 
^;i4Bft  )4ist^Mii99amut  Imrit  Koifr  ttnd  umpthtr  ▼.  LalUt  DM  Pramad 
Sitigh  and  otAen,  18  W.  R.  200.  ) 

(fy.  The  simple  f&ct  of  purchase  at  an  execution-sale  will  not  make 
the  purchaser  the  representative  of  the  judgment-debtor,  as  he  deriven 
his  title  by  operation  of  law  adversely  to  the  judgnfient-debtor-^Zafa 
Fiwhku  Lai  V.  Miflfi^  I.  L.  B.  14  Cal  401. 

.  .'(tf^  lathe  case  of  Oour  Sunder  Lahiri  v.  Emit  Ch/nrnder  Chowdhry^ 
L  Ik  R.  16  Cal.  355,  it  was  held  that  the  plaintiff  A,  being  the  pur> 
chaser  at  a  public  sale  in  execution  of  a  decree,  was  not  the  reprB6ent;a- 
^ve  of  the  judgment-debtors,  the  mortgagors,  within  the  meaning  of 
sec.  244  of  the  Civil  Procedure  Code. 

(/).  Under  a  sale  in  execution  of  a  decree,  the  purchaser,  notwith^ 
standing  he  acquires  merely  the  right,  title,  and  interest  of  the  judg^ 
ment-debtor,  acquires  that  title  by  operation  of  law  adversely  to  the 
judgment-debtor,  and  freed  from  all  alienations  or  encumbrances 
•ffeoted  by  him  subsequently  to  the  attachment  of  the  property  sold 
in  execution.  Vide  remarks  of  their  Lordships  of  the  Privy  Council 
in  Donendranath  Sanyal  v.  Bamkumar  Ghosey  10  C.  L.  R.  281.  See 
flflo  Atiand  Mayi  Dati  v.  Dharendra  Chandra  M^tkerji^  6  R  L.  R. 
122  (P.  C.) 

(^).  £,  being  in  possession  of  the  documents  of  title,  moii^gaged 
Iftnd  to  the  plaintiff.  £  and  his  father  A  borrowed  money  from  on^ 
R,  who  obtained  a  decree  against  A,  and  purchased  the  bond  at  the 
execution-sale.  In  a  suit  for  foreclosure  of  the  plaintiffs  mortgage 
against  £  and  R,  the  lower  Courts  held  that  A  was  the  true  owner 
but  the  lower  Appellate  Court  did  not  decide  whether  the  plaintiff e^ 
mortgage  was  a  valid  transaction.  Beld^  on  second  appeal,  that  R 
acquired  the  property  adversely  to  A,  and  not  as  his  repre&entativ^-^ 
Banshi  Ckunder  Sen  v.  Fnayet  Ali,  I.  L.  R  20  Cal  236. 

EvlinCB  apparently  holding  an  opposite  idew-- 

(A).  The  purchaser  at  a  sale  in  execution  of  a  decree  was  held  to' 
be  *^ repreientatire  in  interest"  of  the  judgment-debtor  within  the 
meaning  of  this  section — Unnopooma  Daui  y.  Nafur  Poddar^  21 
W.  R.  14a 

(»).  In  Enaye^  Houein  v.  Oirdkaree  Zal,  11  W.  R.  (P.  C.)  29, 
their  Lordships  of  the  Privy  Council  made  the  following  observa- 
tions :  ^  There  is  another  point  which  appears  to  have  been  taken 
ky  the  learned  Judges  of  the  High  Court,  and  which  seems  to  have 
been  founded  on  the  supposition  that  there  was  some  distinction - 
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to  be  made  In  favor  of  a  person  claimiog  under  an  ezecution-sale 
as  contra-distinguished  from  the  representatives  of  any  person  claim- 
ing under  an  ordinary  assignment  or  conveyance.  In  the  opinion 
of  their  Lordships,  there  is  no  foundation  in  principle  or  authority 
for  any  such  distinction." 

(j),  A  purchase  by  a  mortgagee,  at  a  sale  in  execution  of  a  decree 
upon  his  mortgage,  of  the  right,  title,  and  interest  of  the  mortgagor, 
who  has  been  estopped  Arom  asserting  a  title  to  the  property  as 
against  certain  parties,  does  not  place  such  mortgagee  in  a  better 
position  as  regards  the  estoppel — Poreshnath  JfuJterji  and  cihen  y. 
Anathnaih  Dehy  L  L.  R.  9  CaL  265. 

(Je).  When  the  Court  sells  the  right,  title,  and  interest  of  a  judgment- 
debtor  in  property,  it  cannot  be  r^arded  as  selling  more  than  the 
judgment-debtor  himself  could  honestly  wXL—Sobhagchand  Qclab- 
chand  v.  Bhaichand,  I.  L.  R.  6  Bom.  193  (F.  R)  See  also  Badt^ 
Balal  V.  SatyahJvama  Bai^  I.  L.  B.  6  Bom.  490. 

(B).  Pnreliaser  at  a  private  sale.— (a).  Under  a  private  sale,  the 
purchaser  derives  title  through  the  vendor  and  cannot  acquire  a 
better  title  than  that  of  the  vendor — Donendranath  Sanyal  v.  Ram 
Kwmajt  Ohose^  10  C.  L.  R.  281  ;  see  Oour  Sundar  Lahiri  v.  Hem 
Chunder  Chmodhry^  L  L.  R.  16  CaL  355  ;  LaXa  Parhhu  Lai  v.  Mylne^ 
L  L.  R  14  CaL  401. 

Olause  1.— In  a  suit  to  establish  the  existence  of  a  family-custom^ 
the  plaintififo  offered  in  evidence  a  deed  containing  a  recital  that 
the  custom  of  the  family  was  as  alleged  in  the  plaint,  and  a  covenant 
to  do  nothing  contrary  to  it  The  deed  was  executed  before  action 
brought  by  the  present  plaintifis,  and  also  by  a  plaintiJQf  who  had 
died  since  the  institution  of  the  suit,  and,  as  the  plaint  alleged,  by 
^  a  considerable  majority ''  of  the  family,  but  the  defendant  was  not 
a  party  to  it.  Held^  that  the  deed  was  admissible  as  evidence  on 
behalf  of  the  plaintiffs,  though  they  could  themselves  be  called  as 
witnesses ;  but  that,  though  admissible,  the  custom  as  against  the 
defendant  must  be  proved  aliunde— Hvaronath  Mullik  v.  Nittanund 
Mullik,  10  B.  L.  R.  263. 

Clause  2.— As  to  state  of  mind  or  body,  see  sea  14  of  the 
Code. 

Clause  3.— With  reference  to  this  clause,  an  admission  may  be 
provable  on  behalf  of  the  person  making  it  by  being  relevant  (other- 
wise than  as  an  admission)  under  sec.  6  or  some  one  of  the  sections 
following  it 
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22.  Oral  admissions  as  to  the  contents  of  a  docu- 
—^         ,   ^      ment   are   not  relevant,    unless  and 

when  oral  ad-  [ 

misaons  as  to  until  the  party  proposing  to  prove 
menu  are  reie-  them  shows  that  he  is  entitled  to 
^^^  give  secondary  evidence  of  the  con* 

tents  of  such  document  under  the  rules  hereinafter 
contained,  or  unless  the  genuineness  of  a  document 
produced  is  in  question. 

ExplanatloiL— This  is  a  salutary  proyision.  The  importance  of 
oompelliDg  people  to  procure  the  best  evidence  they  can,  and  the  im- 
portance of  excluding  opportunities  of  fraud  and  dishonesty,  are  con- 
siderations which  justify  the  rule  excluding  oral  admissions  as  to  the 
contents  of  a  document.  But  this  section  will  not  exclude  admissions 
which  the  parties  agree  to  make  at  the  trial  (ride  sea  58) ;  nor  will  it 
exclude  written  admissions  as  to  such  matters.     Vide  sec.  65  (5). 

(a).  A  written  contract  can  only  be  proved  by  the  writing  itself^ 
and  if  the  document  ia  inadmissible  for  want  of  registration,  no 
Beoondary  evidence  of  the  contract  can  be  received. 

(6).  The  plaintiff  sued  for  a  sum  said  to  be  due  upon  a  settlement 
of  accounts,  and,  instead  of  producing  and  proving  the  account 
current  between  himself  and  the  defendant,  product  evidence  to 
prove  the  admission  of  the  debt.  Their  Lordships  of  the  Privy 
Council  af&rmed  the  judgment  of  dismissal  saying  :  **  They  consider 
that  it  is  a  very  dangerous  thing  to  rest  a  judgment  upon  verbal 
admissions  of  a  sum  due,  without  very  clear  evidence,  especially 
when  there  are  other  means  of  proving  the  case,  if  a  true  one " — 
8k»per9aud  v.  Juggemath^  13  0.  L.  B.  271. 

(e).  A  party's  admission  as  to  the  contents  of  a  document  not  made 
in  the  pleadings,  but  in  a  deposition,  is  secondary  evidence,  and 
cannot  supply  the  place  of  the  document  itself— jSAetitA  Ibrahim  v. 
Pandit  Hcuriy  8  Bom.  H.  C.  R.  163. 

23.  In  civil  cases  no  admission  is  relevant,   if  it 
.  .       ,      is  made  either  upon  an  express  con- 

drii  casei,  when  ditiou  that  evidence  of  it  is  not  to 
""*'^*'  be  given,  or  under  circumstances  from 

which  the  Court  can  infer  that  the  parties  agreed 
together  that  evidence  of  it  should  not  be  given* 
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Explandti(m.^^^oihing  in  this  section  shall  be 
taken  to  exempt  any  Barrister,  Pleader,  Attorney 
or  Vakil  from  giving  evidence  of  any  matter  of 
Which  he  may  be  compelled  to  give  evidence  under 
section  one  hundred  and  twenty-six. 

Admission  when  inadmissible.— '*  Confidential  overtures  of  paci- 
fication and  any  other  o£fere  or  propositions  between  litigating  parties^ 
expressly  or  impliedly  made  withatU  prejudice^  are  excluded  on  grounds 
of  public  policy.  For  without  this  protective  rule,  it  would  often  be 
difficult  to  take  any  step  towards  an  amicable  compromise  or  adjust- 
ment ;  and,  as  Lord  Mansfield  has  observed :  '*  All  men  must  be 
permitted  to  buy  their  peace,  without  prejudice  to  them,  should  the 
offer  not  succeed."— Taylor,  sec.  706. 

*^  If  a  letter,  sent  by  an  Attorney,  to  the  opposite  party,  be  express- 
ed to  be  written  triitAou^  j»re;Wu»,  it  cannot  be  received  as  an  admis- 
sion ;  neither  can  the  reply  be  admitted,  though  not  guarded  in  a 
similar  manner."— Taylor,  sec.  782. 

Letters  written,  after  a  dispute  has  arisen,  with  a  view  to  com- 
promise and  ^  without  prejudice '  cannot  be  used  against  the  party 
by  or  on  whose  behalf  they  are  written — Hoghton  v.  HogkUm^  2  W. 
and  T.  849. 

When  admissible. — Admissions  made  before  an  Arbitrator  do  not 
iall  within  the  protection  afforded  by  this  section,  but  are  receivable 
in  a  subsequent  trial  of  the  cause,  the  reference  having  proved 
ineffectual— Taylor,  sec.  798. 

'    The  privilege  abovementioned  may  be  lost  if  the  real  motive  is 
not  "  to  buy  peace  ''—Clark  y.  B.  R,29  Q.  B.  U.  C.  136. 

'    When  tlM  compromise  ofier  is  accepted,  the  privilege  is  at  an  end. 

.    24,  A  confession  made  by  an   accused   person   is 
irrelevant   in   a   criminal  proceeding, 

Oonfession      •«  i-i        ■      i  •  •  r»  it  n 

teaused  hy  mduce-     it  tiie  making  oi  the   contcssiou   ap- 

txT.^^  pears  to   the   Court    to    have   been 

****^"^S»Sum^     caused  by  any  inducement,  threat  or 

promise,     having    reference    to    the 

•ge  against  the  accused  person,  proceeding  from 

ipBon  in  authority  and  sufficient,  in  the  opinion 
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of  the  Goui't,  to  give  the  accused  person  grounds, 
which  would  appear  to  him  reasonable,  for  sup- 
posing that  by  making  it  be  would  gain  any 
advantage  or  avoid  any  evil  of  a  temporal  natm^ 
in  reference  to  the  proceedings  against  him. 

Doflnition  of  confession.— *^  A  coDfeesion  is  an  admiBsion  made  at 
-any  time  by  a  person  charged  with  a  crime,  stating  or  suggesting  the 
infmoce,  that  he  c<»nmitted  that  crime." — Stephen's  Digest,  art  21. 

DiTisions  of  coBfe0BionB.--Confe68ion8  may  be  divided  into  two 
dasses  :— Judicial  and  extrajudicial.  They  may  also  be  divided  into 
flenary  and  non-plenaryi,  Judicial  confessions  are  those  which  are 
made  before  the  Magistrate,  or  in  Court,  in  the  due  course  of  legal 
proceedings  ;  and  it  is  essential  that  they  be  made  of  the  free-will 
of  the  party,  and  with  foil  knowledge  of  the  nature  and  consequences 
of  the  confession.  Extrajudicial  confessions  are  those  which  are 
made  by  the  party  elsewhere  than  before  a  Magistrate,  or  in  Court ; 
this  term  embradng  not  only  express  confessions  of  crime,  but  all 
those  admissions  and  acts  of  the  accused  from  which  guilt  may  be 
implied.  Vide  Taylor,  sOcs.  792  and  793.  A  plenary  judicial  con- 
fewion  is  a  confession  made  by  the  accused  before  a  tribunal  com- 
petent to  try  him.    It  is  in  other  words  a  plea  of  guilty. 

Value  ^  confidSSions.— Indeed  all  reflecting  men  are  now  generally 
agreed,  that  deliberate  and  voluntary  confessions  of  guilty  if  clearly 
proved^  are  among  the  most  effectual  proofe  in  the  law  ;  their  value 
depending  on  the  sound  presumption,  that  a  rational  being  will  not 
make  admissions  prejudicial  to  his  interest  and  safety,  unless  when 
m-ged  by  the  promptings  of  truth  and  conscience.  Such  confessions, 
therefore,  so  made  by  a  prisoner,  to  any  person,  at  any  time,  and  in 
any  place,  are  at  common  law,  receivable  in  evidence,  while  the 
degree  of  credit  doe  to  them  must  be  estimated  by  the  jury  according 
to  the  particular  circumstances  of  each  case. — ^Taylor,  sec.  791. 

"  The  evidence  of  oral  confessions  of  guilt  ought  to  be  received 
fciik  great  caution.  For  not  only  does  considerable  danger  of  mistake 
arise  from  the  misapprehension  or  malice  of  witnesses,  the  misuse 
of  words,  the  failure  of  the  party  to  express  his  own  meaning,  and 
the  infirmity  of  memory — but  the  zeal  which  generally  prevails  to 
detect  offenders,  especially  in  cases  of  aggravated  guilt,  and  the 
strong  disposition  which  is  often  displayed  by  persons  engaged  in 
pursuits  of  evidence,  to  magnify  slight  grounds  of  suspicion  into 
suffident  proof,  together  with  the  character  of  witnesses,  who  are 
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sometimes  neceasarily  called  in  cases  of  secret  and  atrocious  crime 
all  tend  to  impair  the  yalue  of  this  kind  of  evidence,  and  sometimes 
lead  to  its  rejection." — Taylor,  sec.  789. 

When  confessiomi  are  not  admissible.— iVtm<f  facie,  a  confession 
by  the  prisoner  is  admissible  as  against  him.  In  order  to  render  a 
confession  inadmissible,  it  is  necessary  to  show  : — 

\$t, — That  it  was  caused  by  inducement^  threat  or  promise; 

Stuf. — That  the  said  inducement,  threat  or  promise,  had  reference 
to  the  charge  against  the  person  making  the  confession  ; 

Wrd — That  the  said  inducement,  threat  or  ^roxsna^  proceeded  from  a 
person  in  authority  }  and 

4M.— That  the  said  inducement,  threat  or  promise  was  sufficient, 
\n  the  opinion  of  the  Court,  to  give  the  accused  person  groimds,  which 
would  appear  to  him  reasonable,  for  supposing  that  by  making  it  he 
would  gain  amy  advantage  or  avoid  any  evil  of  a  temporal  nature  in 
reference  to  the  proceeding  against  him, 

Volnntary.— It  appears  that  according  to  the  law  of  this  country 
the  prosecution,  for  the  purpose  of  introducing  a  confession,  need  not 
negative  any  inducement,  threat  or  promise,  unless  there  is  good 
reason  to  suspect  that  something  of  the  kind  has  taken  place ;  and 
in  the  absence  of  evidence,  it  is  not  to  be  presumed  that  a  statement 
objected  to  on  the  ground  of  its  having  been  induced  by  illegal 
pressure,  is  inadmissible.  A  confession  is  to  be  presumed  voluntary 
unless  the  contrary  is  shewn.  Although  it  is  not  to  be  presumed 
that  a  confession  is  not  voluntary,  yet  it  is  necessary  that  the  party 
against  whom  a  confession  is  sought  to  be  proved,  musfr  have  sup- 
plied  it  voluntarily, 

A  confession  is  not  involuntary,  only  because  it  appears  to  have 
been  caused  by  the  exhortations  of  a  person  in  authority  to  make  it 
as  a  matter  of  religious  duty,  or  by  an  inducement  collateral  to  the 
proceeding,  or  by  inducements  held  out  by  a  person  not  in  authority. 
—Stephen's  Digest,  art.  22. 

Mr.  Best  says :  "  There  is  this  condition  precedent  to  its  admis- 
sibility, that  the  party  against  whom  it  (self-harming  evidence)  is 
adduced  must  have  supplied  it  voluntarily,  or  at  least  freely.  It  is 
an  established  principle  of  English  law  that  every  confession  or 
criminative  statement  ought  to  be  rejected,  which  has  been  extracted 
by  physical  torture,  coercion,  or  duress  of  imprisonment ;  or  which 
has  been  made  after  any  inducement  to  confess  has  been  held  out  to 
the  accused,  by  or  with  the  sanction,  express  or  implied^  of  any 
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penon  bAving  lawftQ  aatbority,  judicial  or  otherwise,  over  the  charge 
againat  him,  or  over  his  person  as  oonDected  with  that  charge.  But 
im  order  to  have  this  effect,  the  inducemeDt  thus  held  out  must  bo 
in  the  nature  of  a  promise  of  favour  or  threat  of  punishment ;  i«., 
it  must  be  calculated  to  convey  to  the  mind  of  the  accused  that  his 
condition,  so  far  as  it  may  be  affected  by  the  charge  made  against 
him,  will  be  rendered  better  or  worse  by  his  consenting  or  refusing 
to  contea."— Evidence,  506. 

**  Before  any  confession  can  be  received  in  evidence  in  a  criminal 
case,  it  must  be  shown  to  have  been  voluntariltf  made.  The 
material  question,  consequently,  is,  whether  the  confession  has 
been  obtained  by  the  influence  of  hope  or  fear ;  and  the  evidence 
to  this  point,  being  in  its  nature  preliminary,  is,  as  we  have 
seen,  addressed  to  the  Judge,  who  will  require  the  prosecutor  to 
show  affirmatively  to  his  satisfaction,  that  the  statement  was  not 
made  under  the  influence  of  an  improper  inducement,  and  who,  in  the 
event  of  any  doubt  subsisting  on  this  head,  will  reject  the  confession." 
Sec  796.  **  Still,  it  is  not  necessary,  in  general,  to  do  more  than 
to  show  that  the  party  receiving  the  confession  left  the  prisoner 
at  full  liberty  to  act  and  judge  for  himself ;  and  though  it  should 
appear  that  immediately  before  the  admission  was  made,  the  accused 
was  in  the  custody  of  another  person,  the  Court,  unless  some 
leason  exists  for  suspecting  collusion,  will  not  compel  the  prose- 
cutor to  call  such  person  as  a  witness,  or  to  prove  that  he  did  not 
hold  out  any  threat  or  inducement.  In  order,  however,  to  free  the 
evidence  from  all  reasonable  objection,  it  will  be  prudent,  especially, 
in  important  cases,  to  call  any  persons  in  authority,  who,  shortly 
before  the  confession  was  made,  either  had  the  prisoner  in  custody^ 
or  h^d  any  conversation  with  him." — Taylor,  sec.  805. 

Indlieement.— (a).  Sir  James  Stephen  has  embodied  ih  this  section 
the  opinion  of  the  Judges  who  decided  the  case  of  Reff.  v.  Baldryy  8 
Den.  C.  0.  430.  In  this  oose^  the  constable,  who  had  a  prisoner  in 
custody  on  a  chaige  of  fsJony,  said  to  him  :  "  You  need  not  say  any- 
thing to  criminate  yourself ;  what  you  say  will  be  taken  down  and 
used  as  evidence  against  you."  Lord  Campbell  C.  J.,  at  the  trial, 
received  in  evidence  the  confession,  subsequently  made,  but  reserved 
the  point  for  the  oonsido^tion  of  the  Court  of  Criminal  Appeal,  on 
the  authority  of  the  cases— it  v.  DreWy  8  C-  and  P.  140  ;  /ZL  v.  Morton^ 
%  Moa  and  R.  514,  and  R,  v.  Furley,  1  Coz.Cr.  Ca.  76.  All  the  Judges 
(Pollock  C.  B.,  Parke  B.,  Erie  and  WiUiams  J  J.  and  Campbell  C.  J.) 
were  of  opinion  that  the  statement  was  admissible.  Pollock  C.  B. 
■aid :  "  A  simple  caution  to  the  accused  to  tell  the  truth,  if  he  says 
anything,  has  been  decided  not  to  be  sufficient  to  prevent  the  state- 
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tuent  being  given  in  evidence  ;  yet,  even  iti  tbat  case,  the  person 
charged  might  have  understood  the  caution  as  meaning  that  he  could 
toot  tell  the  truth  without  confessing  his  guilt  It  has  been  decided 
that  that  would  not  prevent  the  statement  being  given  in  evi- 
dence ;  by  Littledale  J.,  in  R.  v.  Courts  7  C.  and  P.  486  ;  and  by  Rolfe 
B.,  in  a  case  at  Gloucester,  K  v.  ffdmesy  1  Car.  and  K.  248 ;  but 
where  the  admonition  to  speak  the  truth  has  been  coupled  with  any 
expression  importing  that  it  would  be  better  for  him  to  do  so,  it  has 
been  held  that  the  confession  was  not  receivable  ;  the  objectionable 
words  being,  *  that  it  would  be  better  to  speak  the  truth,'  because  they 
import  that  it  would  be  better  for  him  to  say  something.  This  was 
decided  in  R  v.  Garner^  1  Den.  C.  C.  329.  The  true  distinction 
between  the  present  case  and  a  case  of  that  kind  is,  that  here  it  is  left 
to  the  prisoner  as  a  perfect  matter  of  indifference  whether  he  should 
open  his  mouth  or  not.  With  regard  to  the  cases  of  It,  v.  Drew  and 
IL  V.  Morton^  with  the  greatest  respect  for  my  brother  Coleridge,  I  do 
not  approve  of  the  decision  in  the  former,  or  the  arguments  used  in 
support  in  the  latter.  I  think  the  statement  in  72.  v.  Drew  ought  not 
to  have  been  rejected  ;  with  every  veneration  for  the  opinion  of  my 
brother  Maule,  I  cannot  agree  with  his  view  of  the  subject"  Parke  B. 
said  :  "  I  have  reflected  on  IL  v.  DreWy  and  H.  v.  Morton,  and  I  have 
never  been  able  to  make  out  that  any  benefit  was  held  out  to  the 
prisoner  by  the  cautions  employed  in  those  cases."  Lord  Campbell 
C.  J.  said  :  "  With  regard  to  the  decisions  of  my  brother  Maule,  and 
my  brother  Coleridge,  with  the  greatest  respect  for  them,  I  disagree 
with  their  conclusions." 

(b).  In  the  case  of  R  v.  Navrojt  Dadabhaty  9  Bom.  H.  C.  R.  368, 
the  prisoner  had  been  told  that  he  had  better  pay  the  money  than 
go  to  gaol  and  that  it  would  be  better  for  him  to  tell  the  truth  ;  it 
was  held  that  the  confession  subsequently  made  by  the  prisoner 
Was  inadmissible, 

(c).  In  R  V.  Thomas,  6  C.  and  P.  353,  it  was  said  to  the  prisoner 
«*you  had  better  spilt  and  not  suffer  for  all  them."  This  was  suffi- 
cient inducement  to  make  the  confession  inadmiiiibte, 

{d).  In  R  y,  Upchurchy  1  Mo6.  C.  C.  466,  the  prisoner,  a  servant  girl, 
liged  thirteen,  was  indicted  for  attempting  to  set  fire  to  her  master^ 
house.  After  the  attempt  was  discovered,  her  mistress  said  to  her, 
•*^  Mary,  my  girl,  if  you  are  guilty,  do  confess;  it  will  perhaps  save 
your  neck  ;  you  will  have  to  go  to  prison  ;  if  W.  H.  C.  (a  jferson  whom 
.the  prisoner  had  charged)  is  found  clear,  the  guilt  will  fall  on  you.'' 
She  made  no  answer.  The  mistress  then  said,  "  Pray  tell  me  if  you 
did  it"    The  prisoner  then  confessed.    The  evidence  was  admitted- 
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and  ttM  ipoiai  Maeived  $  but  th6  Jodgee  thoQght  t^at  it  omght  not  to 
have  been  receiyed. 

(e).  In  R.  y.  Btam^  1  Car.  and  M.  108,  a  servant  was  cbai*ged 
with  attempting  to  set  fire  to  her  master's  house.  It  was 
proved  that  the  furniture  in  two  bedrooms  was  on  fire,  and  a  spoon 
and  other  articles  were  found  in  the  sucker  of  the  pump.  The  master 
told  the  prisoner,  that  if  she  did  not  tell  the  truth  about  the  things 
fbuud  in  the  pump,  he  would  send  for  the  constable  to  take  her,  but 
he  said  nothing  to  her  respecting  the  firew  Coltman  J.  held,  that  this 
was  such  an  inducement  to  confess  as  would  render  inadmissible  any 
statement  that  the  prisoner  made  respecting  the  fire,  as  the  whole 
was  to  be  considered  as  one  transaction. 

(/).  A  Deputy  Mi^trate  befbre  taking  down  a  statement  from  a 
person  brought  before  him  by  the  Police,  excluded  firom  his  presence 
the  Police-officers,  who  brought  him,  and  warned  the  accused  saying 
what  he  would  say  would  go  as  evidence  against  him,  so  he  had  better 
tell  the  truth  :  Sdd,  that  the  use  of  such  language  was  calculated 
to  hold  out  an  inducement  to  the  prisoner  to  confess,  and  that  a 
confession  made  in  consequence,  was  therefore  inadmissible  in  evidence 
against  him — Queen-Empress  v.  Usur^  I.  L.  R.  10  CaL  775. 

(g).  If  a  superior  tells  a  subordinate  that  he  will  better  himself 
by  confessing,  the  confession  is,  of  course,  inadmissible ;  but  if  he  says 
"  such  and  such  facts  look  awkward,  you  had  better  explain  them  if  you 
can,"  the  explanation,  if  given  by  way  of  denying  guilt,  ought  to  be 
admitted  :  the  object  of  the  accused  is  not  to  better  his  position  by 
confessing  his  guilt  but  to  show  that  he  is  not  guilty  at  alL  Vide  B. 
v.  Weatker^aoan  and  others^  Madras  High  Court,  Easter  Sessions, 
1874. 

Threat.— (o).  In  the  case  of  Queen  v.  Eicks^  10  B.  L.  R.  App.  1,  the 
accused,  a  sailor,  had  been  threatened  by  the  Captain  with  a  loaded 
rifle  and  had  then  surrendered  and  been  placed  in  irons.  His  confes- 
sion was  held  inadmissible.  Phear  J.  remarked  that  it  was  immaterial, 
that  the  threat  was  not  for  the  purpose  of  extorting  the  confession 
but  in  order  to  suppress  an  attempt  at  mutiny. 

{by.  In  the  abeenbe  of  evidence  that  a  confesenon  of  an  accused 
person  has  been  induced  by  illegal  pressure,  it  is  not  to  be  presumed 
that  such  confession  was  so  induced.  A  confession  is  inadmissible 
only  if  the  Court  considers  it  to  have  been  induced  by  illegal  pressure. 
A  confession  full  and  clear,  and  properly  made,  may  be  relied  upon 
notwithstanding  its  subsequent  teiXBMon^Reg,  y.  Balavant  Pan- 
darteTfU  Bom.  EL  G.  187^ 
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{ey,  An  admission  by  A  and  B  that  the  crime  ohargad  ugaanst  tham 
was  committed  by  C  and  D,  and  that  whatever  share  they  had  in  it  was 
under  compulsion,  is  not  a  confession  on  which  any  person  ought  to 
be  convicted— Queen  v.  EUto  Mandul  and  othen^  7  W.  E.  Cr.  8. 

Proilli8e.--<a).  In  the  case  of  Q.  v.  Radhanath  Dasadh,  8  W.  R.  63  the 
prisoner  after  making  a  statement  under  promise  of  pardon  escaped 
from  lawful  custody.  On  being  re-arrested,  he  was  put  on  his  trial  > 
the  confession  made  by  him  under  promise  of  pardon  was  held  in- 
admissible. 

* 

(6).  A  promise  of  collateral  boon  or  benefit,  as  for  example,  to  give 
the  accused  some  spirits  {R,  v.  SextoUy  3  Russ.  C.  and  M.  368) ;  to 
take  off  his  hand-cuffs  (R,  y.  Oreen^  6  C.  and  P.  655) ;  to  let  him  see  his 
wife  (R.  y.  Llo^fdj  6  C.  and  P.  393),  will  not  be  a  bar  to  the  admis- 
sibility of  the  confession. 

(c).  Where  a  pardon  was  tendered  by  the  Magistrate  to  a  person 
supposed  to  have  been  concerned  with  other  persons  in  offences,  none 
of  which  were  exclusively  triable  by  the  Court  of  Session,  and  as  such 
person  was  examined  as  a  witness  in  the  case,  held^  that  the  statement 
made  by  such  person,  the  tender  of  pardon  to  him  not  being  wiu*- 
ranted  by  sec.  347  of  Act  X  of  1872,  was  irrelevant  and  inadmissible 
as  a  confession — Empre$i  v.  Azghar  Alt,  I.  L.  R.  2  AIL  260. 

Reference  to  the  charge  against  the  accused.— (a).  The  induce- 
ment, threat  or  promise  must  have  reference  to  the  change  against  the 
accused,  and  if  made  as  to  one  charge  will  not  affect  a  confession  as  to 
a  totally  different  charge.  The  promise  or  threat,  to  have  the  effect  of 
excluding  the  confession,  must  be  such  as  is  calculated  to  influence  the 
prisoner's  mind  with  respect  to  his  escape  from  the  charge. 

(6).  A  confession  induced  by  spiritual  exhortations,  whether  of  a 
clergyman  {vide  R  v.  OUham,  1  Moo.  C.  C.  186)  or  of  any  other  person 
[vide  R  V.  Wild,  1  Moo.  C.  C.  462)  is  not  tnadmimhie.  If  the 
accused  was  urged  to  speak  the  truth  on  moral  grounds  only,  and 
make  a  confession,  such  confession  will  be  receivable.  ( Vide  R,  v. 
Jarvie,  L.  Rep.  1  C.  C.  96). 

Person  in  anthority. — No  definition  or  illustration  is  given  of  the 
expression,  *  person  in  authority.'  The  following  definition  is  given 
in  Stephen's  Digest,  art.  22.  "The  prosecutor,  officers  of  justice 
having  the  prisoner  in  custody,  Magistrates,  and  other  persons  in 
similar  positions,  are  persons  in  authority.  The  master  of  the  prisoner 
is  not,  as  such,  a  person  in  authority  if  the  crime  of  which  the  person 
making  the  confession  is  accused  was  not  committed  against  him." 
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Proaecutiiig  and  arresting  officen,  Magistrates,  jailers,  and  aU 
persons  in  positions  similar  to  the  above,  are  persons  in  authority. — 
Best,  8th  Ed.  526. 

If  the  promise  or  threat  be  made  by  any  one  having  authority 
over  the  prisoner  in  connection  with  the  prosecution,  as  for  instance, 
by  the  prosecutor,  the  master  or  mistress  of  the  prisoner  when  the 
offisnce  concerns  such  master  or  mistress,  the  constable,  or  other 
officer  having  him  in  custody,  a  Magistrate,  or  the  like,  the  confession 
will  be  rejected  as  not  being  voluntary. — Taylor,  sec.  797. 

(a).  In  the  case  of  K  v.  Kavroji  DadabUaXy  9  Bom.  H.  C.  R.  368, 
the  accused  was  a  booking-clerk  of  the  Q.  I.  P.  Railway,  and  the 
travelling  auditor  of  the  company  who  had  disoovered  the  defalcations 
in  respect  to  which  the  charges  were  made  and  who  held  out  the 
inducement,  threat  or  promise,  was  held  to  be  a  person  in  authority^ 
Sargent  C.  J.  remarking  :  "  He  would  clearly  be  so,  I  think,  according 
to  English  authorities.  The  test  would  seem  to  be— had  the  person 
authority  to  interfere  with  the  matter — and  any  concern  or  interest 
in  it  would  appear  to  be  held  sufficient  to  give  him  that  authority 
as  in  Queen  v.  Watringham,  %  Den.  C.  C.  447a,  where  Parke 
R  held  that  the  ?nfe  of  one  of  the  prosecutors  and  concerned  in  the 
management  of  their  business  was  a  person  in  authority,  and  we 
find  the  rule  so  laid  down  in  Archbold's  Criminal  Practice.'' 

(h).  The  master  or  mistress  of  the  accused,  in  cases  in  which  the 
alleged  offence  was  not  committed  against  them,  have  been  held 
not  to  be  **  person  in  authority.''  Thus  a  confession  induced  by 
an  inducement  held  out  by  the  mistress  of  a  girl,  accused  of 
the  murder  oi  her  child,  is  admissible— iL  v.  Moore^  3  C.  and 
K.163. 

(e).  The  matter  before  a 'panchayat' was  whether  M  and  E  had 
murdered  B,  and  thereby  disqualified  themselves  from  further  inter- 
course with  the  rest  of  their  brotherhood.  M  and  B  made  certain 
statements  before  the  panchayat,  which  it  was  afterwards  sought 
to  prove  against  them  on  their  trial  for  the  murder  of  B  as  confessions 
corroborating  the  evidence  of  an  approver.  It  appeared  that  it  was 
not  till  at  the  sixth  meeting  of  the  panchayat,  and  when  M  and  E 
were  threatened  with  excommunication  from  caste  for  life,  that  they 
made  the  statements,  ffeld,  that,  if  the  statements  attributed  to  M 
and  K  had  been  actually  made,  and  assented  to,  and  this  fact  had 
been  duly  proved,  the  provisions  of  this  section  could  not  be  pleaded 
against  their  admissibility  on  the  ground  that  such  statements  had 
been  caused  by  such  threat,  for  the  members  of  the  panchayat  were 
not  in  authority  over  M  and  K  within  the  meaning  of  this  sectioui 
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nor  was  there  any  threat  made  havtiig  retoenoe  to  any  charge  against 
them.  The  statements,  however,  were  not  accepted  on  other  grounds — 
Empress  y.  Mohan  Lat^  I.  L.  R.  4  All  46. 

Snfllcient  grounds  for  sapposing  an  advantage  would  be  gained. 

— This  section  leaves  it  entirely  to  the  Court  to  form  its  own 
opinion  as  to  whether  the  inducement,  threat  or  promise  was  suffi« 
cientto  lead  the  prisoner  to  suppose  that  he  would  derive  some 
benefit  or  avoid  some  evil  of  a  temporal  nature  by  confessing. 
The  Judge  in  deciding  all  questions  relating  to  the  admissibility 
of  extrajudicial  confessions,  would  do  well  to  remember  the  follow- 
ing observations  of  Mr.  Taylor.  "As  the  admission  or  rejection 
of  a  confession  rests  wholly  in  the  discretion  of  the  Judge,  it  is 
difficult  to  lay  down  particular  rules,  d  priori^  for  the  govern- 
ment of  that  discretion ;  and  the  more  so,  because  much  must 
necessarily  depend  on  the  age,  experience,  intelligence,  and  character 
of  the  prisoner,  and  on  the  circumstances  under  which  the  con- 
fession was  made.  Language  sufficient  to  overcome  the  mind  of 
one,  may  have  no  effect  upon  that  of  another." — Taylor,  sec  796. 

Temporal  natnre-^a}.  Where  the  gaol  chaplain  told  a  prisoner 
that,  as  the  minister  of  Qod,  he  ought  to  warn  him  not  to  add  sin  to 
sin  by  attempting  to  dissemble  wiUi  God,  and  that  it  would  be  import- 
ant for  him  to  confess  his  sins  before  Qod,  and  to  repair,  as  far  as  he 
could,  any  injury  he  had  done,  and  the  prisoner  after  this  made  two 
confessions  to  the  gaoler  and  the  mayor,  these  confessions  were  held  to 
be  admissible~i2.  v.  Oilham,  1  M.  C.  C.  186. 

(6).  Where  a  man  said  to  a  boy  charged  with  murder — *^  Now  kneri 
jou  down.  I  am  going  to  ask  you  a  very  serious  question,  and  I  hope 
you  will  tell  me  the  truth  in  the  presence  of  the  Almighty,"  and  the 
boy  made  a  statement^  it  was  held  to  be  strictly  admissible— i2.  v. 
Wild,  1  M.  C.  C.  462. 

The  exact  words  of  the  confB88ion.--The  following  observations 
were  made  by  Tyrrell  J.,  in  the  case  of  Empress  v.  Mohan  Lai, 
L  L.  B.  4  All.  46.  <<  The  statements  ascribed  to  the  appellants 
are  in  general  terms,  and  represent  only  impression  conveyed  by 
what  may  have  been  said  to  the  mind  of  the  witnesses.  It  is 
always  essential  that  the  Court  should  know  as  nearly  as  possible 
what  were  the  words  used  by  the  supposed  confessors,  and  what  were 
the  questions  or  matters  in  regard  to  which  they  were  said.  It  may 
have  been  that  the  words  ascribed  to  the  appellants  taken  with  the 
questions  put,  and  with  the  exact  subject-matter  of  the  enquiry,  did 
not  amount  to  a  confession  of  the  guilt  believed  by  the  hearers  to 
have  been  confessed." 
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The  wliole  of  a  confes^on  miuit  be  taken  ioffetber.— (a).  In  the 
proof  of  coofBssions,  the  whole  of  what  the  prisoner  said  on  the 
sabject,  at  the  time  of  making  the  oonfession,  should  be  taken 
t<^ther.  This  rule  is  the  dictate  of  reason,  as  well  as  of  humanity. 
The  prisoner  is  supposed  to  have  stated  a  proposition  respecting  his 
own  connection  with  the  crime  ;  but  it  is  not  reasonable  to  assume 
that  the  entire  proposition,  with  all  its  limitations,  was  contained, 
in  one  sentence,  or  in  any  particular  number  of  sentences,  excluding 
all  other  parts  of  the  conversation. — Taylor,  sec.  795. 

(6).  **  There  is  no  doubt  that  if  a  prosecutor  uses  the  declaration 
of  a  prisonm*,  he  must  take  the  whole  of  it  together,  and  cannot 
select  one  part  and  leave  another  ;  and  if  there  be  either  no  other 
evidence  in  the  case,  or  no  other  evidence  incompatible  with  it,  the 
declaration  so  adduced  in  evidence  must  be  taken  as  true.  But  if, 
alter  the  whole  of  the  statement  of  the  prisoner  is  given  in  evidence, 
the  prosecutor  is  in  a  situation  to  contradict  any  part  of  it,  he  is  at 
liberty  to  do  so,  and  then  the  statement  of  the  prisoner,  and  the 
whole  of  the  other  evidence,  must  be  left  to  the  jury,  for  their  con- 
sideration, precisely  as  in  any  other  case  where  one  part  of  the 
evidence  is  contradictory  to  another" — IL  v.  Jones,  2  C.  and  P.  629. 

(c).  The  confession  must  be  taken  all  together,  and  it  is  evidence 
for  the  prisoner  as  well  as  against  him  ;  still  the  jury,  may,  if  they 
think  proper,  believe  one  part  of  it  and  disbelieve  anotiber— i2.  v. 
CUwes,  4  C.  and  P.  221. 

(cQ.  The  whole,  and  not  part  of  a  prisoner's  confession,  must  be 
taken  in  order  to  his  conviction — Queen  v.  Chokoo  Khan^  6  W.  B.  Cr. 
7a    See  also  Queen  v.  Sheih  Boodhoo,  8  W.  B.  Cr.  38. 

(e).  The  ordinary  rule  in  dealing  with  confessions  is  to  take  them 
as  a  whole,  and  to  give  the  person  confessing  (supposing  there  is  no 
other  evidence  against  him)  the  benefit  of  any  circumstances  that 
may  appear  in  his  &vour  therefrom — Queen  v.  Nitt/o  GopcU  Dae 
Byragi^  24  W.  R  Cr.  80. 

Sec  39  of  the  Act  puts  a  limitation  to  the  broad  rule  mentioned 
above,  by  enacting  that  evidence  shall  be  given  of  so  much,  and  no 
m(H«  of  the  statement,  conversation,  document,  book,  or  series  of 
letters  or  papers  as  the  Coiurt  considers  necessary  in  that  particular 
case  to  the  full  understanding  of  the  nature  and  effect  of  the  state- 
ment, and  of  the  circumstances  under  which  it  was  made.  This  is 
a  salutary  provision  and  is  likely  in  many  cases  to  exclude  irrelevant 
matters ;  but  the  discretion  herein  given  should  be  exercised  with 
great  caution,  and  in  cases  of  doubt,  the  decision  ought  to  be  in 
fovour  of  the  admissibility  of  the  whole  statement. 

12 
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Value  of  confession  sabseanently  retraeted.— (a).  The  oonfession 
of  a  prisoner  before  a  Magistrate,  though  retracted  before  the  Judge, 
is  admissible  in  evidence  against  the  prisoner,  proyided  the  Judge  be 
satisfied  that  it  was  voluntarily  made — Qiteen  v.  SrimoUy  liongola^ 
6  W.  R  Cr.  81.  See  also  Quaen  v.  MussamtU  Jenia,  8  W.  R  Or.  40 ; 
Eeg.  v.  Balawant  Pandarkar,  11  Bom.  H.  C.  137. 

(6).  The  properly  attested  confession  of  a  prisoner  before  a  Magis- 
trate is  sufficient  for  his  conviction  without  corroborative  evidence, 
and  notwithstanding  a  subsequent  denial  before  the  Sessions  Court — 
Queen  v.  BhtUtun  RajuHzn,  12  W.  R  Cr.  49.  Vuie  also  Queen  v.  Raf^'U 
SanUd,  6  W.  R  Cr.  73. 

(c).  Where  the  only  evidence  in  a  Sessions  trial  was  confession 
made  to  a  Magistrate,  but  subsequently  retracted,  and  it  was  estab- 
lished that  the  Police  misconducted  themselves  in  the  search  of  the 
prisoners  who  confessed  and  of  others  under  trial,  and  produced 
evidence  which  was  rejected  as  felse,  it  was  held  that  the  prisoners 
could  not  safely  be  convicted  on  their  own  statements  without  any 
corroboration — Safiraddin  and  others^  2  C.  L.  R  132. 

(d).  Where  a  prisoner  was  convicted  of  murder  on  a  confession, 
retracted  at  the  trial,  corroborated  by  depositions  read  under  sec.  288 
of  the  Code  of  Criminal  Procedure,  and  also  retracted  at  the  trial. 
ffeldf  that  the  prisoner  should  not  have  been  convicted  on  such  evi- 
dence, as  a  retracted  confession  must  be  supported  by  independent 
reliable  evidence  corroborating  it  in  material  particulars — Queen- 
Empreuv.  Bharmappa,  I.  L.  R  12  Mad.  123,  Queen-Empreu  v. 
Rangty  L  L.  R  10  Mad.  296  and  Queen  v.  AmamdXa^  12  B.  L.  R  App, 
\by  were  approved. 

(fi),  A  Sessions  Judge,  after  a  prisoner  upon  his  trial  has  pleaded 
what  in  efiPect  amounts  to  a  plea  of  not  guilty,  is  not  justified  in 
convicting  the  prisoner  solely  upon  a  confession  made  before  the 
Committing  Magistrate— -Qiiam  v.  ffttreook,  2  N.  W.  P.  479. 

Confession  made  before  accnsation.— An  admission  of  crime,  when 
fftirly  made  after  due  warning,  is  not  inadmissible,  simply  because, 
at  the  time  it  was  made,  no  formal  accusation  had  been  made  against 
the  party  making  it— Queen  v.  Ram  Cham  Chcwiar^  4  W.  R  Cr.  10. 

False  confessions.—'*  The  prisoner,  oppressed  by  the  calamity  of 
his  situation,  may  have  been  induced  by  motives  of  hope  or  fear  to 
make  an  untrue  confession ;  and  the  same  result  may  have  arisen 
from  a  morbid  ambition  to  obtain  an  infamous  notoriety,  fVom  an 
insane  or  criminal  desire  to  be  rid  of  life,  from  a  reasonable  wish  to 
commence  a  new  career  in  another  hemisphere,  from   an   almoet 
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pardooaUe  anxiety  to  screen  a  relative  or  a  cornice  or  even  from  the 
delusion  of  au  overwrought  and  fimtastic  imagination." — Taylor,  seo. 

79a 

**  All  hiao  self-criminative  statements  are  divisible  into  two  classes  ; 
those  whidi  are  the  result  of  mistake  on  the  part  of  the  confession- 
alist,  and  those  which  are  made  by  him  in  expectation  of  bbnefit." 
Fat  a  fall  understanding  of  this  subject  refer  to  Best,  614 — 521. 

To  guard  against  &lse  confessions,  Mr.  Bentham,  in  his  Evi., 
YoL  YII,  lays  down  the  following  rules  : — 

IsL — One  is  that,  to  operate  in  its  character  of  direct  evidence,  the 
oonfessions  cannot  be  too  particular :  in  respect  of  all  material  cir- 
cnmstaooes,  it  should  be  as  particular  as  by  dint  of  interrogation,  it  can 
be  made  to  be  :  Why  so  ?  Because  (supposing  it  false)  the  more  parti- 
cular it  is,  the  more  distinguishable  faults  it  will  exhibit,  the  truth  of 
which  (supposing  them  fa,lae)  will  be  liable  to  be  disproved  by  their  in- 
oompatibUity  with  any  hcts,  the  truth  of  which  may  have  come  to 
be  establiahed  by  other  evidence. 

9ml — ^The  other  rule  is  that,  in  respect  of  all  material  facts  (especi- 
ally the  act  which  constitutes  the  physical  part  of  the  ofiPence)  it  ought 
to  comprehend  a  particular  designation  of  the  circumstances  of  time 
andplacA  For  what  reason  ?  For  the  reason  already  mentioned  :  to 
the  end  tliat  in  the  event  of  its  proving  false,  may  be  found  by  which 
it  may  be  proved  to  be  so.  'I  killed  such  a  man '  says  the  confossion- 
alist  *  on  sach  a  day  at  such  a  place.'  '  Impossible'  says  the  Judge, 
speaking  from  other  evidence.  *  On  that  day  neither  you  nor  the 
deceased  were  at  that  place.' 

^  ,_,       ^25.  No  confession  made  tea  Police- 

CoaafcnMOP     to 

Poiice-oAeer  not    officer,  shall  be  DFoved  as  afifainst   a 
person  accused  of  any  offence. 

djaet  of  tbe  lectioiL— This  section  and  sees.  26  and  87  have, 
with  very  ^ght  alterations,  been  brought  into  this  Act  from  Act 
XXV  of  1861.  The  provisions  of  the  latter  Code  differed  very  widely 
fh>m  the  law  of  England,  and  were  inserted  in  order  to  prevent  the 
practioe  of  torture  by  the  Police  for  the  purpose  of  extracting  confes- 
sions fh>m  persons  in  their  custody.  The  provisions  of  sec.  148  of 
Act  XXV  have  been  re-embodied  in  this  section.  Its  terms  are  im- 
perative, and  a  confession  made  to  a  Police-officer,  under  any  circum- 
stances, is  not  admissible  in  evidence  against  the  person  making  it.* 
The  Oourts  should  give  the  fullest  effect  to  the  provisions  herein  con- 
tained.   One,  who  is  acquainted  with  the  working  of  the  Police,  will 

•  nde  QMim  ▼.  HwrriboU  Ckantkr  Qhou,  t.  L.  R.  1  Cal.  207. 
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readilj  admit  the  good  sense  of  the  framers  of  the  Code,  in  ezclnding 
confessions  made  before  Police-officers.  As  the  humane  object  of  the 
enactment  is  to  prevent  confessions  obtained  from  accused  persons 
through  any  undue  influence  being  received  as  evidence  against  them, 
we  are  inclined  to  think  that  it  would  have  been  safer  if  the  Legisla- 
ture had  altogether  omitted  sea  28  of  the  Code.  The  first  report 
of  the  Select  Committee  shows,  that  our  Legislators,  after  due  inquiry, 
came  to  the  conclusion  that  the  powers  of  the  Police  are  often  abused 
for  purposes  of  extortion  and  oppression.  They  remarked  "  a  Police- 
<^cer,  receiving  intimation  of  the  occurrence  of  a  dacoity  <Mr  other 
offence  of  a  serious  character,  failing  to  discover  the  perpetrators  of 
the  offence,  often  endeavours  to  secure  himself  against  any  charge  of 
Bupineness  or  neglect,  by  getting  up  a  case  against  parties  whose  cir- 
cumstances or  characters  are  such  as  are  likely  to  obtain  credit  for  an 
accusation  of  the  kind  against  them.  Thb  is  not  unfrequendy  done 
hj  extorting  or  fabricating  faUe  confession*^  and  when  this  step  is 
once  taken,  there  is,  of  course,  impunity  for  the  real  offenders  and  a 
great  encouragement  to  crima  The  Darogah  is  henceforth  committed 
to  the  direction  he  has  given  to  the  case,  and  it  is  his  object  to  prevent 
a  discovery  of  the  truth ;  and  the  apprehension  of  the  guilty  parties, 
who,  as  far  as  the  Police  are  concerned,  are  now  perfectly  safe.  We 
are  persuaded  that  any  provisions  to  correct  the  exercise  of  this 
power  by  the  Police  will  be  futile."  Long  after  the  passing  of  the 
Act,  Straight  C.  J.,  in  the  case  of  E,  v.  Bahu  Lai  (F.  B.)  6  All.  509, 
made  the  following  observations  r^arding  the  action  of  the  Police. 
**  It  requires  no  very  vivid  imagination  to  picture  what  too  ofte^i  takes 
place  when  two  or  three  of  these  not  very  intellectual  or  highly-paid 
Police-officers  are  called  away  to  a  village  to  investigate  a  grave 
crime,  of  which  there  are  no  very  clear  traces.  Naturally  it  is  much 
the  easier  way  for  them  to  begin  by  endeavouring  to  obtain  a  oonfes. 
sion  from  the  suspected  persons  instead  of  searching  out  the 
clues  to  the  evidence  from  independent  sources,  and  seeing  what  ex- 
traneous  proof  there   is. Moreover,    I  have  said,  and  I 

repeat  now,  it  is  incredible  that  the  extraordinarily  large  number  of 
confessions,  which  come  before  us,  in  the  criminal  cases  disposed  of 
•by  this  Court,  either  in  appeal  or  revision,  should  have  been  volun* 
tarily  and  freely  made  in  every  instance,  as  represented.  I  may  claim 
some  knowledge  of,  and  acquaintance  with,  the  ways  and  conduct  of 
persons  accused  of  crime,  and  I  do  not  believe  that  the  ordinary  in- 
clination of  their  minds,  which,  in  this  respect,  I  take  to  be  pretty 
much  the  same  with  humanity  all  the  world  over,  is  to  make  any 
admission  of  guilt.  I  certainly  can  add  that,  during  fourteen  years* 
active  practice  in  the  Criminal  Courts  in  England,  I  do  not  remember 
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half-a-doien  instances  in  which  a  real  confession^  once  having  been 
made  was  retracted.  In  this  ooontry,  on  the  contrary,  the  retraction 
follows  almost  invariably,  as  a  matter  of  course,  and  though  I  am 
well  aware  how  this  is  sought  to  be  explained  by  a  suggestion  of  the 
influence  brought  to  bear  upon  the  confessor  by  other  prisoners  in 
Aavalat  (haarat),  the  fact  remains  as  an  endless  source  of  anxiety  and 
difficulty  to  those  who  have  to  see  that  justice  is  properly  adminis- 
tered. I  say  it  in  no  harsh  sense  of  disparagement,  but  it  is  impos* 
siUe  not  to  feel  that  the  average  Indian  Police-man,  with  the  desire  to 
satisfy  his  superiors  before,  and  the  terms  of  the  Police  Acts  and 
Rules  behind  him,  is  not  likely  to  be  ovemice  in  the  methods  he 
adopts  to  make  a  short-cut  to  the  elucidation  of  a  difficult  case  by 
getting  a  suspected  person  to  confess.''  The  malpractices  of  Police- 
officers  in  extorting  confessions  from  accused  persons  in  order  to  gain 
credit  by  securing  convictions,  is  a  fact  known  to  every  one,  practising 
in  our  Law  Courts.  Such  practices  receive  an  indirect  encourage- 
ment from  the  Executive,  and  as  the  action  of  Judicial  officers  is 
hampered  in  a  great  measure  by  the  Executive,  the  evU  can 
ouly  be  eradicated  by  the  Legislature.  The  provisions  of  sec. 
S8  make  the  admissibility  of  a  confession  such  as  is  referred  to  in 
see.  24  a  question  for  the  Judge ;  but  as  it  is  extremely  difficult 
to  decide  whether  the  impression  caused  by  Police  inducement^  threat 
or  promise  has  been  fully  removed  or  not,  reception  of  such  a  confes- 
sion as  evidence  on  the  ground  mentioned  in  sea  88  is  likely  to  cause 
miscarriage  of  justice  in  the  majority  of  cases. 

In  the  case  of  Empress  v.  Panehaniy  L  L.  R  4  AIL  198,  Stuart  O.  J. 
said :  **  I  should  add  that  on  this  subject  of  the  exclusion  or  admissi- 
bility of  confessions  made  to  a  Police-officer  nothing  can  be  more 
unreasonable,  and,  I  may  add,  unjust,  than  the  hard  and  fast  line 
that  is  often  attempted  to  be  drawn  in  this  country.  Sec  25  of  the 
Evidence  Act,  no  doubt,  provides  that '  no  confession  made  to  a  Police- 
officer  shall  be  proved  against  a  person  accused  of  any  offence.'  Now, 
if  this  is  meant  to  apply  to  all  statements,  however  voluntarily  made 
to  a  Police-officer,  nothing  could  be  more  unpolitic  or  obstructive,  and 
I  trust  that  this  proposition  is  not  to  be  understood  in  any  absolute 
sense,  and  under  all  circumstances  whatever.  It  ought  to  be  read  and 
understood  in  connection  with  the  other  sections  which  follow  it, 
particulariy  sec.  28,  for  taken  by  itself  and  applied  indiscriminately 

it  is  simply  irrational  and  absurd I  have  no  doubt  in  my  own 

mind  that  statements  by  Police-officers  embodying  and  including 
what  may  be  understood  as  a  confession  or  admission  of  guilt  by  an 
accused  person,  are  not  wholly  inadmissible,  but  may  be  received  and 
applied  so  far  as  they  prove  merely  corroborative  circumstances  and 
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not  ao  absolute  coafession  of  guilt."  This  yiew  was  not  shared  in  by 
the  other  Judge*  Straight  J.,  and  it  has  been  expressly  dissented  from 
by  Norris  J.,  in  Abu  Sihdour  v.  Quemi-EmpreMy  L  L.  R.  11  CaL  635, 
and  also  by  Mahmood  J.,  in  Que&Ji-Empreu  v,  Bahu  Lal^  6  AIL  509. 
It  seems  to  us  that  a  oonfSassion  made  before  a  Police-offioer,  can  be 
admitted  as  evidence  only  under  the  provisions  of  sec.  27,  and  under 
no  other  circumstances. 

Proviso. — It  has  been  held  by  the  majority  of  the  Full  Bench  in 
Qimn-Empren  v.  Bahu  Lal^  L  L.  it  6  All.  509,  that  sec.  27  of  the 
Indian  Evidence  Act  is  a  proviso  not  only  to  sea  26,  but  also  to  sec.  25  ; 
and  that,  therefore,  so  much  of  the  information  given  by  the  accused  to 
the  Police-officer,  whether  amounting  to  a  confession  or  not,  as  related 
distinctly  to  the  ^ts  thereby  discovered,  might  be  proved.  See  also 
Qusen-Empreu  v.  Nana^  14  Bom.  260. 

Police-ofleer. — (a).  It  is  immaterial  whether  such  Police-officer  be 
the  officer  investigating  the  case.  The  fact  that  such  person  is  a  Police- 
officer  invalidates  a  confession~/n  the  matter  of  Hiran  iA^a.  alias 
Ahdool  Wahid,  1  C.  L.  B.  21. 

(6).  In  construing  thia  section  the  term  *  Police-officer '  is  not  to  be 
read  in  a  technical  sense,  but  in  its  more  comprehensive  and  popular 
meaning,  A  confession  made  before  the  Deputy  Commissioner  of 
Police,  Calcutta,  who  recorded  such  confession  in  his  capacity  as 
Magistrate  and  Justice  of  the  Police,  was  hdd  inadmissible— Qu«m 
V.  Ewribole  Chunder  Qhoee,  L  L.  B.  1  CaL  207. 

(o).  A  Police  patel  is  a  Police-officer  within  the  meaning  of  this 
section,  consequently  a  confession  made  to  him  is  inadmissible  in 
evidence — Q^een-Empreu  v.  Bhima,  I.  L.  B.  17  Bom.  485. 

{d^  A  VilUige  Magistrate  {vide  Mad.  Act  lY  of  1864)  is  not  a  Police- 
officer.  A  confession  made  before  him  is  admissible  in  evidence — 
Queen-Emprees  v.  Sama  Papi,  I.  L.  B.  7  Mad.  287. 

▲dmissibility  of  eonfessiona  made  to  Police-oiBcera  for  other 
purposes  than  as  a  confession.^a).  Statements  made  to  the  Police 
by  accused  persons  as  to  the  ownership  of  property  which  is  the 
subject-matter  of  the  proceedings  against  them,  although  inadmissible 
as  evidence  against  them  at  the  trial  for  the  offence  with  which  they 
are  charged,  are  admissible  as  evidence  with  regard  to  the  ownership 
of  the  property  in  an  inquiry  held  by  the  Magistrate  under  sea  523 
of  the  Criminal  Procedure  Code  (Act  X  of  1882)— Qu^en-^fn^TreM  v. 
Trihhovan  Manekchand,  I.  L.  R  9  Bom.  131. 

(6).  This  section  does  not  preclude  one  accused  person  from  proving 
a  confession  made  to  a  Police-officer  by  another  accused  person  tried 
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jdoUy  with  him.  Such  i^  oeoiBMioii  to  not  to  be  roe^lved  of  trteted 
as  erideDoe  agaiost  the  peraon  making  it,  bnt  aitDplj  as  evidence  on 
behalf  of  the  other— i^f^w-eit  t.  FetanUnur  Jina^  L  L.  R  S  Bom.  61. 

Admlwrirtn  made  to  Polieo-officer  before  arreet.— (a).  An  admie* 
rioQ  made  bj  an  aoensed  person  to  a  Police-officer  before  arrest  is 
admissible  in  eyidenc^— i^prsM  t.  IkUn  Penaud,  L  L.  R.  6  GaL  590. 
This  case  proceeded  upon  the  assomption  that  the  Evidence  Act  draws 
a  distinction  between  an  admission  and  confession  <^  gnilt,  and  Prinsep 
J.  agreed  in  the  opinion  expressed  by  t^hear  J.,  in  Queen  t.  Maod(h 
fwH  10  B.  L.  K.  App.  8.  A  view  dififerent  from  what  is  taken  in  the 
cases  mentioned  above  has  been  taken  in  JSmpreu  v.  Pandhctri  NcUh^ 
L  L  R  6  Bom.  34,  and  Hiran  Miya^  1  0.  L.  R  21.  In  the  latter  case 
their  Lordships  remarked :  ^  the  26th  sec  of  the  Evidence  Act  says^ 
without  limitation  or  qualification,  that  no  confession  made  to  a 
Police-officer  shall  be  proved  as  against  a  person  aoensed  of  any 


(5).  A  Poiioe-man  on  being  cross-examined  stated  that  when  he 
arrested  the  prisoner,  the  prisoner  told  him  9ome  Chtna^nan  at  the 
time  of  the  occurrence  came  out  with  hatchets  ;  in  re-examination  the 
Police-man  so  fex  altered  the  words  stated  to  have  been  used  by  the 
prisoner  as  to  substitute  for  the  words  at  the  time  of  the  occurrence^ 
the  words  at  the  time;  and  on  being  asked  if  the  prisoner  had  explain- 
ed "  what  time"  answered  he  said  at  the  time  I  struck  the  deceased. 
Oonnsel  for  the  prisoner  interpoeed  and  objected  to  the  evidence. 
The  Standing  Counsel  contended  that  he  was  entitled  to  clear 
up  a  matter  which  had  been  left  in  doubt  by  the  cross-examina« 
tion.  Hdd^  that  the  evidence  oookl  not  be  ^vea-^Queen-Emprese  v« 
Mathews,  10  CaL  1022. 

(c).  Three  persons,  Meher  Ali  Mnllick,  Bhutto,  and  Torab,  were 
chaiged  with  the  murder  of  one  Hari  in  a  godown.  During  the  Police 
investigation,  certain  statements  were  alleged  to  have  been  made  by 
Torab^  and  the  clothes  worn  by  the  deceased  were  produced  to  the 
Police,  together  with  an  umbrella  he  had  with  him  and  a  bill  written 
in  the  Bengali  character,  which  he  had  taken  with  him  for  the  purpose 
of  obtaining  payment  of  monies  due  to  him  from  Meher  AIL  At  the 
time,  these  statements  were  made  ;  Meher  Ali  was  under  arrest,  but 
neither  of  the  other  two  accused  was  suspected  of  having  had  any 
hand  iti  the  murder,  and  they  were  not  then  under  arrest  The  state- 
ments, tiie  prosecution  sought  to  give  in  evidence,  were  the  following, 
and  made  under  the  following  circumstances  :  '*  A  Superintendent  of 
Police,  during  the  course  of  his  evidence,  stated  that,  on  going  to  the 
godown  whore  the  murder  was  alleged  to  have  been  committed,  he 
saw  Torab  there,  and  he  asked  him  if  he  had  seen  Hari  the  previous 
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day.**  Torab  said  :  (1)  Hari  had  come  the  previous  day  at  noon  to  the 
premises,  but  that  he  did  not  know  when  he  left.  The  witness  on 
telling  Torab  to  empty  his  box,  Torab  produced  the  Bengali  bil^ 
referred  to  above,  and  made  the  following  sti^tement :  (2)  "  Sir,  I  have 
something  to  give  you.  Meher  Ali  gave  me  this  paper  yesterday 
evening  to  keep  for  him.''  After  producing  the  bill,  Torab  made  the 
following  statement :  (3)  *'  Hari  came  here  yesterday  at  1  p.m.  Hari 
and  I  and  Bhutto  and  Meher  Ali  were  seated  in  this  room  looking 
over  his  account,  when  Hari  ^k  sick  with  cholera  ;  he  went  out  of 
the  room  three  times  to  ease  himself,  and  came  back  and  sat  down, 
when  angry  words  passed  between  him  and  Meher  Ali."  Torab  made 
a  further  statement  On  the  objection  of  the  Counsel  for  defence, 
the  whole  statement,  as  recorded  by  the  Coroner,  was  attempted 
to  be  put  in.  The  statement  was  recorded  as  follows  :  (4)  "  Torab 
said  that  the  deceased  Hari  had  called  the  previous  day,  was 
taken  ill  with  cholera,  purged  three  times,  after  which  a  dispute 
arose  regarding  accounts  in  Exhibit  F  (the  Bengali  bill) ;  that  Hari 
had  abused  Meher  All's  wife,  on  which  Meher  Ali  had  given  Hari  a 
push  in  the  throat,  when  Hari  fell  backwards  and  became  insensible  ; 
that  they  tried  to  get  a  box  from  the  second  shelf  from  the  west  of 
the  room  ;  that  they  tried  to  put  the  corpse  into  the  box  ;  it  was  too 
big ;  that  they  had  to  tie  the  body  to  make  it  fit  into  the  box  ;  that 
they  then  put  the  lid  on,  after  placing  a  sheet  on  the  body  ;  that 
they  covered  the  box  with  a  gunny,  and  then  tied  it  up  with  a  rope  ; 
that  they  left  the  box  till  evening ;  and  that  at  6  p.m.  Meher  Ali 
got  a  cooly,  and  had  the  box  removed  through  the  small  door  of  the 
Institution  opening  into  Free  School  Street."  Counsel  for  defence 
objected  to  all  the  statements,  but  during  argument,  he  withdrew  his 
objection  to  statement  (1),  on  the  ground  of  its  being  perfectly  in- 
nocuous. The  Standing  Counsel  argued  that  the  statements  made  by 
Torab  were  admissible  in  evidence,  as  he  was  not  then  under  arrest, 
and  that  they  were  not  confessions  but  were  admissions,  and,  refer- 
ence was  made  to  Queen  v.  Macdonald  (10  B.  L.  R.  App.  2)  and 
Empress  v.  DM  Prasaud  (I.  L.  B.  6  CaL  530).  "Wilson  J.  observed  : 
**  I  have  come  to  the  conclusion  that  evidence  can  be  given  as  to 
what  Torab  said  when  he  made  over  the  paper  to  the  Police, 
but  that  evidence  of  the  other  statements  sought  to  be  proved 
cannot  be  given  "—§<«flw-jE?mpr«M  v.  Meher  Ali  Mullick^  I.  L.  B.  16 
Cal.  589. 

Mr.  Field,  who  is  a  great  authority  on  the  subject  of  Evidence, 
says  :  "  From  these  rulings  it  would  seem  doubtful  whetlier  Queen 
V.  Macdonald  and  Empress  v.  Dahi  Prasaud  should  now  be  followed." 
It  seems  to  us  that  these  two  rulings  are  of  doubtful  authority. 
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They  are  based  upon  a  distinction  which,  we  presume,  the  Code  does 
not  recognise  and  oppoeed  to  the  ^uciple  of  law  which  guided  the 
LegialatuFe  in  embodying  in  this  section  the  salutary  provision 
maidng  admissicms  of  guilt  made  before  PolioeK>ffioerB  inadmissible 
in  evidence. 

Sell^ezciilVatory  Btatement  to  Police-oficer.— A  statement  made 
to  a  Police-officer  by  an  accused  person  while  in  the  custody  of  the 
Police,  although  intended  to  be  made  in  sdf-exculpation,  and  not  as 
a  confession,  may  be  nevertheless  an  admission  of  a  criminating 
circumstance,  and,  if  so,  under  this  section  and  sea  26,  it  cannot  bo 
proved  against  the  accused.  Melvill  J.  observed  :  "  The  witness  No.  14, 
a  Police-officer,  says :  *The  accused  was  sent  for,  and  shown  this 
cheque,  and  he  said  that  one  Kishan  had  given  it  to  him.  This  was 
at  the  farcuikdna.  He  was  in  custody.  Accused  said  this  after  his 
arrest.'  This  statement  of  the  prisoner,  that  Kishan  had  given  him 
the  cheque,  was  used  by  the  prosecution  as  an  admission  by  the 
prisoner  that  he  had  had  possesion  of  the  cheque,  and  it  was  put  to 
the  jury  as  amounting  to  such  an  admission.  It  is  contended  that 
sees.  26  and  26  of  the  Indian  Evidence  Act  prohibit  such  a  use 
of  such  a  statement  when  made  to  a  Police-officer,  or  by  a  person 
in  custody  of  a  Police-officer ;  and  we  have  come  to  the  conclusion 
that  this  contention  is  well  founded.  It  is  true  that  the  statement 
in  question  was  probably  not  intended  as  a  confession  of  guilt,  but 
was  ratiker  made  by  the  prisoner  in  self-exculpation  ;  but  it  is,  never- 
theless, an  admission  of  a  criminating  character  on  which  the  pro- 
secution mainly  relies,  and  formed,  indeed,  the  most  important  part 
of  the  evidence  against  the  accused.  We  think  that  such  an  admis- 
sion comes  properly  within  the  rule  of  exclusion  which  the  Legislature 
has  laid  down  in  r^^ard  to  confessions  made  by  a  person  in  custody 
of  the  PoUoQ^^Imperatrix  v.  PandAarincUhj  I.  L.  R  6  Bom.  34.  See 
also  Quem-Empreu  v.  NaM,  I.  L.  R.  14  Bom.  260  (F.  B.) 

26.  No  confession  made  by  any  person  whilst  he 

is  in  the  custody  of  a   Police-oflScer, 

aociued^^^e  in    unlcss  it  be  made   in  the  immediate 

not  to  ^proved    presence   of  a   Magistrate,    shall   be 

agahuthim.  provcd  as  against  such  person. 

The  provisions  of  sec.  149  of  Act  XXV  of  1861,  have  been  re- 
embodied  in  this  section. 

Purpart  of  the  section.— This  section  is  not  intended  to  quaUfy 
sec  25y  but  means  that  no  confession,  made  by  a  prisoner  in 
cuiiodtff  to  any  person  other  than  a  Potice-officery  shall  be  admissible, 
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onloBs  made  in  the  presence  of  a  Magistrate.*  It  moBt  not  be  sup- 
posed that  this  section  and  the  preceding  one  contain  identical  pro- 
positions of  law.  The  two  sections  do  not  overlap  each  other.  Sec  25 
lays  down  a  general  proposition  against  the  admissibility  of  confessions 
made  to  Police-officers.  Sec.  26  carries  the  principle  farther  by  render- 
ing similar  confessions  inadmiasibiey  ev^i  though  not  made  to  Police- 
officers,  but  made  by  a  person  whUst  he  tain  the  cuModyofa  Police-officer, 
In  sea  25,  the  criterion  for  excluding  the  confession  is  the  answer 
to  the  question,  '*  To  whom  was  the  confession  made  1"  If  the  answer 
is  that  it  was  made  to  a  Police-officer,  the  law  says  that  such  confes- 
sion shall  be  absolutely  excluded  from  evidence,  because  the  person 
to  whom  it  was  made  is  not  to  be  relied  on,  for  proving  such  a  confes- 
sion, and  he  is,  moreover,  suspected  of  employing  coercion  to  obtain 
confessiona  On  the  other  hand,  the  criterion  adopted  in  sec.  26 
for  excluding  confessions  is  the  answer  to  the  question,  *'  Under  what 
circumstances  was  the  confession  made  ? "  If  the  answer  is  that  it 
was  made  whilst  the  accused  was  in  tiie  custody  of  a  Police-officer, 
the  law  lays  down  that  such  confession  shall  be  excluded  from  evi- 
dence, unless  it  was  '  made  in.  the  immediate  presence  oi  a  Magis- 
trata't  Both  these  {provisions  obviously  proceeded  on  the  assump- 
^on  that  oonfesdons,  made  to  the  Pc^tce  by  accused  persons,  while 
in  their  custody  or  not,  or  to  third  persons  while  in  their  custody^ 
unless,  in  the  latter  case,  they  were  guaranteed  by  the  presence  of  a 
Magistrate,  were  valueless  as  evidence,  because  of  the  experience 
which  has  created  an  apprehension  that  they  might  not  be  voluntary^ 
and  might  be  false. 

(a).  The  object  <rf  sec.  26  of  the  Evidence  Act  appears  to  prevent 
the  abuse  of  their  powers  by  the  Police,  and  hence  confessions 
made  by  accused  persons  while  in  custody  cannot  be  proved  against 
them,  unless  made  in  the  presence  of  a  Magistrate.  But  if  a  man  in 
custody  of  the  Police  volunteers  a  statement  to  a  person  in  the  position 
of  a  Magistrate,  there  can  be  no  ground  for  saying  that  such  state- 
ment cannot  be  used  as  evidence  against  the  man  who  makes  it — Q!ueen 
v.  Monomohtm  Roy,  24  W.  R.  Cr.  33. 

Uagistrate.— (a).  A  Village  Munsif  in  the  Madras  Presidency  is 
such  a  Magistrate  as  is  contemplated  by  this  section — Empress  y. 
Ramanjiyya,  I.  L.  R.  2  Mad.  5. 

(6).  A  confession  made  before  a  Presidency  Magistrate,  during  Police 
investigation,  is  admissible  as  evidence  under  this  section — Q^eeii- 
Empress  v.  NUmadhah  Mitter,  I.  L.  R  15  Cal.  595. 

*  Queen  v.  HariboU  Ckunder  OhoH,  I.  L.  R.  1  OaL  207. 
t  Vide  Judgment  of  Mahmood  J.,  in  Bmpreu  ▼.  Babu  lof,  I.  L.  R.  8  All.  909. 
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Inadmissible  statements.— (a).  The  mere  standing  by  of  the 
Magifltoate  when  the  confession  is  being  made  to  the  Police  is  not 
sufficient  to  make  the  confesaion  admissible—  Queen  v.  Daman  Kahar^ 
12  W.  R.  82. 

(6).  If  a  person  while  in  custody  as  an  accused  gives  information  to 
the  Police  as  complainant  in  another  case,  his  statement  as  such  in- 
formant cannot  be  used  as  evidence  against  him  on  his  trial— i/b^ 
Sheikh  V.  queen-Empreu,  L  L.  E.  21  CaL  392. 

{ey  Statement  made  in  self-exculpation  and  not  as  a  confession, 
may  be  nevertheless  an  admission  of  a  criminating  cboumstance,  and 
as  such,  inadmissible'— .£^j>r0M  v.  Pandharinath^  I.  L.  R  6  Bom.  34. 

27.  Provided  that,  when  any  fact  is   deposed   to 
as  discovered   in   consequence   of  in- 
information    re-     formation   roccived   from    a     person 
eased    may    he     accused  of  any  offencc,  in  the  custody 
^^^^  of  a  Police-ofifcer,  so   much   of  such 

information,  whether  it  amounts  to  a  confession  or 
not,  as  relates  distinctly  to  the  fact  thereby  dis- 
covered, may  be  proved- 

The  provimons  of  sec  150  of  Act  XXV  of  1861  were  brought 
with  alight  modifications  into  this  section. 

SMfon  of  the  role.— The  broad  ground  for  not  admitting  confes- 
sions made  to  a  Police-officer  is  to  avoid  the  danger  of  admitting  false 
confessions,  but  the  necessity  for  the  exclusion  disappears  in  a  case 
provided  for  by  this  section,  when  the  truth  of  the  confession  is 
guaranteed  by  the  discovery  of  facts  in  consequence  of  the  inform- 
ation given  ;  therefore,  so  much  of  the  information  given  by  the  accused 
to  the  Police-officer,  whether  amounting  to  a  confession  of  guilt  or 
not,  as  related  distinctly  to  the  facts  thereby  discovered,  might  be 
proved.* 

The  section  is  very  inartistically  drawn.  Straight  C.  J.  remarked  : 
^  I  say  it  witii  the  deepest  respect  for  the  learned  authors,  that  sec 
S7  is  not  perhaps  as  happily  drawn  as  it  might  have  been/'* 

This  section  is  a  proviso  not  only  to  sec  26,  but  also  to  sec.  25. 
rife  L  L.  R.  6  AIL  509. 

•  ryk  Quttn-JSmprm  ▼.  Btbu  Lai,  (F.  B.)  I.  L.  a  6  AIL  M9. 
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This  section  was  framed  on  sea  824,  Tajlor  on  Eyidence,  which 
runs  thus :  *^  Where  in  consequence  of  information  nnduly  obtained 
from  the  prisoner,  the  property  stolen,  or  the  instrument  of  the 
crime,  or  the  body  of  the  person  murdered,  or  any  other  material  fiact» 
has  been  discovered,  proof  is  admissible  that  such  discovery  was  made 
conformably  with  the  information  so  obtained.  The  prisoner's  state- 
ment as  to  his  knowledge  of  the  place  where  the  property  or  other 
article  was  to  be  found,  being  thus  confirmed  by  the  fact,  is  shewn 
to  be  true  and  not  to  have  been  fabricated  in  consequence  of  any 
inducement  It  is  tberefnre  competent  to  prove  that  the  prisoner 
stated  that  the  thing  would  be  found  by  searching  a  particular  place, 
and  that  it  was  accordingly  so  found  ;  bat  it  would  not  be  competent 
to  inquire  whether  he  confessed  that  he  had  concealed  it  there.  Lord 
Eldon  has  laid  down  this  rule  somewhat  more  strictly,  saying  in 
Harvmfi  Case,  that  where  the  knowledge  of  any  fact  was  obtained  from 
a  prisoner  under  such  a  promise  as  excluded  the  confession,  from  being 
given  in  evidence,  he  should  direct  an  acquittal,  unless  the  fact  proved 
would  itself  have  been  sufficient  to  warrant  a  conviction,  without 
any  confession  leading  to  it.  But  the  sounder  doctrine  seems  to  be 
that  so  much  of  the  confession  as  relates  distinctly  to  the  feust  dis- 
covered by  it  may  be  given  in  evidence,  as  this  part  at  least  of  the 
statement  cannot  have  been  false." 

Relates  distinctly.— These  words  are  borrowed  from  Taylor,  but 
they  are  deficient  in  precision  and  they  must  be  taken  to  mean  that 
evidence  may  be  given  to  prove  that  the  discovery  was  made  con- 
formably with  the  information  so  obtained  fr^m  the  accused,  not  that 
all  the  statements  made  on  the  same  occasion  by  the  accused  are 
necessarily  admissible.   See  Reg,  v.  Jora,  EoMri^  11  Bom.  H.  C.  R  242. 

Test  of  admissibility  of  statements  made  in  the  custody  of 
Police. — (a).  The  test  of  the  admissibility,  under  this  section,  of 
information  received  from  an  accused  person  in  the  custody  of  a  Police- 
officer,  whether  amounting  to  a  confession  or  not,  is  :— was  the  fact 
discovered  by  reason  of  the  information,  and  how  much  of  the  inform- 
ation was  the  immediate  cause  of  the  fact  discovered,  and  as  such, 
a  relevant  fact— ^Qi««dn-^mp9*eM  v.  Commer  Sahib^  I.  L.  R.  12  Mad. 
163. 

(6).  The  discovery  of  a  fact  which,  save  for  the  confession,  would 
be  altogether  indifierent,  cannot  take  a  confession  out  of  the  excluding 
rule— CAocto  Atchenah,  3  Mad.  H.  C.  R  318. 

How  much  of  the  statement  to  be  admitted.—"  No  Judicial  Officer 
dealing  with  such  provisions  should  allow  one  word  more  to  be 
deposed  to  by  the  Police-officer  detailing  a  statement  made  to  him 
by  an  accused,  in  consequence  of  which  he  discovered  a  fact,  than 
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IS  absolately  necessary  to  show  how  the  foot  that  was  discovered  is 
connected  with  the  accused,  so  as  in  itself  to  be  a  relevant  fact  against 
him.  Sec.  27  was  not  intended  to  let  in  a  ccmfeesion  generally,  but  only 
such  particular  part  of  it  as  set  the  person  to  whom  it  was  made  in 
motion  and  led  to  his  ascertaining  the  fiict  or  facts  of  which  he  gives 
evidence."  Observations  of  Straight  C.  J.^  in  Queen-Emprea  v.  Babu 
Zo/,  L  L.  R.  6  AIL  609. 

In  the  above  case  Straight  C.  J.  also  observed  that  where  a  state- 
ment is  being  detailed  by  a  constable  as  having  been  made  by  an 
accused,  in  consequence  of  which  he  discovered  a  certain  fact  or  certain 
f&cts,  the  strictest  precision  should  be  enjoined  on  the  witness,  so 
that  there  may  be  no  room  for  mistake  or  misunderstanding.  In 
detailing  statements  of  this  kind,  which  are  alleged  to  have  led  to 
discovery,  it  is  of  the  essence  of  things  that  what  each  prisoner  said 
should  be  precisely  and  separately  stated.  If  the  evidence  was  not 
clear  upon  this  point,  and  the  witness  refused  to  be  more  explicit^  the 
Judge  should  have  paid  no  attention  to  it. 

Fact  diflcoTered  in  consagnence  of  infonnation  giyen.— (a).  P, 
accused  of  the  murder  of  a  girl,  gave  to  a  Police-officer  a  knife, 
saying  it  was  the  weapon  with  which  he  had  committed  the 
murder.  He  also  said,  that  he  had  thrown  down  the  girl's  anklets 
at  the  scene  of  the  murder,  and  would  point  them  out  On  the 
following  day  he  accompanied  the  Police-officer  to  the  place  where  the 
girl's  body  had  been  found,  and  pointed  out  the  anklets.  Held^  that 
such  statements,  being  confessions  made  to  a  Police-officer,  whereby 
no  teuct  was  discovered,  could  not  be  proved  against  P — Empress  of 
India  v.  Pancham,  I.  L.  R.  4  AIL  198. 

(6).  B  and  R,  accused  of  offences  under  sea  414  of  the  Indian  Penal 
Code,  gave  information  to  the  Police  which  led  to  the  discovery  of  the 
stolen  property.  This  information  was  to  the  effect  that  the  accused 
had  stolen  a  cow  and  a  calf,  and  sold  them  to  a  particular  person,  at  a 
particular  place.  The  Police-officer's  statement  to  the  effect :  *'  They 
said  they  got  the  cow  from  Lachman  Teli,  they  said  they  had  stolen 
a  cow  and  a  calf,  they  have  stolen  it  from  Sukhni  Qaraiyin  of  Jaitpur  ; 
they  had  stolen  a  goat  in  Belupur  and  sold  it,"  was  held  inadmissible. 
The  only  tsyct  about  the  cow  and  calf  which  was  admissible,  as  dis- 
tinctly relating  to  the  discovery  of  these  animals  at  Abdul  Bahaman 
Jolaha's,  was  that  they  sold  it  at  Madan  to  him—Queen-Empress  v. 
Ai^  Zo^,  (F.  B.)  I.  L.  R.  6  AIL  609. 

(e).  When  a  Police-officer  deposed  that  an  accused  person  had  told 
him  that  he  had  robbed  K  of  Rs.  48,  whereof  he  had  spent  Rs.  8  and 
bid  got  Ba.  40,  and  that  he  had  madm  over  the  Bs.  40  to  him  (the 
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Polioe-offioer) ;  kdd^  that  the  statemeDt  that  he  robbed  E  of  Rs.  48 
was  not  necessarily  preliminary  to  the  surrender  of  Rs.  40  and  was 
inadmissible  in  evidence  against  the  accused. 

When,  also,  a  Police-officer  depoeed  to  the  fact  that  the  accused  who 
was  charged  with  murder,  had  stated  to  him  that  he  and  K  had  stolen 
some  hides  from  C,  and  upon  such  statement  he  had  sent  for  C,  and 
recorded  his  information,  and  when  it  appeared  that  C  had  already 
informed  the  Police  of  the  fkct  of  the  theft,  though  the  witness  was 
aware  of  it ;  heUi^  that  the  statement  was  inadmissible  upon  the 
ground  that  it  would  be  most  dangerous  to  extend  the  provisions  of 
sec.  27,  and  allow  a  Police-officer,  who  is  investigating  a  case,  to  prove 
an  information  received  fh>m  a  person  accused  of  an  offenoe  in  the 
custody  of  a  Police-officer,  on  the  ground  that  a  material  fact  was 
thereby  discovered  by  him,  when  that  fact  was  already  known  to 
another  Police-officer— ilcift^  SAikdar  y.  ^ueen-Empreis^  I.  L.  R.  11 
GaL635. 

(d).  The  accused  were  charged  with  theft  of  some  jawaru  During 
the  Police  investigation  they  admitted  before  the  Police  that  they  had 
taken  the  grain  and  concealed  in  a  jar,  which  they  forthwith  pro- 
duced. The  identity  of  the  Jawctri  recovered  with  that  stolen  was  not 
proved  to  the  satis&ction  of  the  trying  Magistrate  except  by  these 
admissions  ;  they  were  convicted  of  theft,  ffetd,  that  as  the  prisoners 
themselves  produced  the  jafoari^  it  was  by  their  own  <ict  and  not  from 
any  information  given  by  them,  that  the  discovery  took  place.  This 
section,  therefore,  did  not  apply,  and  though  the  fact  of  the  production 
of  the  property  might  be  proved,  the  accompanying  confession  made 
to  the  Police  was  inadmissible  in  evidenoe^-Queen-Emprest  v.  Kamalic^ 
10  Bom.  695.  Empreu  v.  Pancham^  4  AIL  198,  Qusen-Empreu  v. 
Babu  Zo^  6  AIL  609  followed. 

{€),  In  the  case  of  Queen-Empreu  v.  Nano^  I.  L.  R  14  Bom.  (F.  B.) 
260,  the  accused  was  charged,  under  sec.  411,  Indian  Penal  Code,  with 
dishonestly  receiving  stolen  property.  In  the  course  of  the  Police 
investigation,  the  accused  was  asked  by  the  Police  where  the  property 
was.  He  replied  that  he  had  kept  it,  and  would  show.  He  said  he  had 
buried  the  property  in  the  fielda  He  then  took  the  Police  to  the 
spot  where  the  property  was  concealed,  and  with  his  own  hands  dis- 
interred the  earthen  pot  in  which  the  property  was  kept  He  made 
a  second  statement  when  pointing  out  the  spot  to  the  effect  that 
he  had  buried  the  property  there.  It  was  contended  that  those  state- 
ments were  inadmissible  having  bem  made  when  the  accused  was 
in  custody  of  the  Police.  Held^  U<— That  the  above  statements  were 
dearly  in  the  nature  of  a  confession  and  therefore  properly  within 
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the  role  of  exdonon  in  regard  to  confeemons  made  by  a  person  in 
custody  of  the  Polioe  ;  2iMi— That  the  statements  were  not  admissible 
under  sea  8>  ex.  (1)  as  evidence  of  the  conduct  <^  the  accused ;  drd— 
That'  the  accused's  statement  that  he  had  buried  the  property  in  the 
fields  was  admissible  in  evidence  under  sea  27,  as  it  set  the  Police  in 
motion  and  led  to  the  discovery  of  the  property. 

In  the  above  case  it  was  held  that  a  statement  is  equally  admissible 
under  this  section,  whether  the  statement  is  made  in  such  detail  as 
to  enable  the  Polioe  to  discover  the  property  themselves,  *  or  whether 
it  be  of  such  a  nature  as  to  require  the  assistance  of  the  accused  in 
discoveriog  the  exact  spot  where  the  property  is  concealed. 

(/).  The  accused  made  a  confession  to  a  Police-Inspector,  part  of 
which  related  to  the  concealment  of  certain  jewels,  and  in  conse^ 
quence  of  the  information  so  received,  the  jewels  were  discovered. 
Bdd^  that  under  sec.  27  that  part  of  the  accused's  confession  which 
described  bis  assault  on  the  deceased,  and  her  consequent  death,  and 
the  way  in  which  he  became  possessed  of  the  jewels,  related  distinctly 
^  to  the  fetct  of  the  discovery  of  the  ornaments,  and  might  be  proved 
against  the  BccuaeA^The  Queen  v.  Pagaree  JSaha^  19  W.  E.  Cr.  5L 
This  decision  seems  to  be  of  doubtful  authority. 

(^).  In  the  case  of  Reg.  v.  Jora  Ea3jty  11  Bom.  H.  d  R  242,  West 
J.  said :  '<  It  is  not  all  statements  connected  with  the  production 
or  finding  of  property  which  are  admissible  ;  those  only  which  lead 
immediately  to  the  discovery  of  property,  and  so  far  as  they  do  lead 

to  such  discovery,  are  properly  admissible A  man  says,  'You 

win  find  a  stick  at  such  and  such  a  place.  I  killed  Rama  with 
it.'  A  Police-man  in  such  a  case  may  be  allowed  to  say  he  went 
to  the  place  indicated  and  found  the  stick  ;  but  any  statement  as  to 
the  confession  of  murder  would  be  inadmis^ble.  If,  instead  of  'you 
will  find,'  the  prisoner  had  said,  '  I  placed  a  sword  or  knife  in  such 
a  spot,'  where  it  was  found ;  that,  too,  though  it  involves  an  admis- 
sion of  a  particular  act  on  tiie  prisoner's  part,  is  admisaible,  because 
it  is  the  information  which  has  directly  led  to  the  discovery, 
and  is  thus  distinctly  and  independently  of  any  other  state- 
ment connected  with  it. If  under  cover  of  explanation  said  to 

have  been  given  by  a  prisoner  of  an  act  in  itself  ambiguous,  or  not 
so  obviously  connected  with  a  hct  in  issue  as  to  be  relevant,  it  is 
sought  to  introduce  a  confession  of  a  prisoner  to  the  Police,  the 
Evidence  Act  does  not  warrant  its  admission.  The  rules  of  exclusion 
and  the  exception  to  them  being  definitely  laid  down,  the  exception 
is  not  to  be  extended  to  cases  not  property  falling  within  it.  The 
giving  up  by  a  cultivator  of  a  billhook,  or  ^e  pointing  out  of  a 
place   where  bd^ri  appeani  to  have  been  trampled,  is  however  aa 
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unambiguous  act.  It  is  in  general  also  insignificant  It  needs  no 
explanation,  and  a  oonfeasion  aocompanjing  it  does  not  explain  it, 
but  is  a  collateral  matter,  whose  exclusion  (where  it  is  excluded)  is 
not  prevented  by  its  being  connected  with  matters  that  are  not 
excluded." 

(A).  See  Empress  v.  Rama  Bvrapa^  I.  L.  R.  3  Bom.  17. 

(t).  When  a  fact  is  discovered  in  consequence  of  information  re- 
ceived from  one  of  several  persons  charged  with  an  offence,  and 
when  others  give  like  information,  the  £act  should  not  be  treated  as 
discovered  from  the  information  of  them  alL  It  should  be  deposed 
that  a  particular  fact  has  been  discovered  from  the  information  of 
A  B,  and  this  will  let  in  so  much  of  the  information  as  relates 
distinctly  to  the  information  therein  discovered — Queen  v.  Ram 
Ckaran  Chung,  24  W.  R  36. 

28.  If  such  a    confession  as  is   referred   to   in 

section  twenty-four  is  made  after  the 

made^afti*i4mo^     imprcssiou  causcd  by  any  such  induce- 

^ui^^S^iZ^    ment,  threat  or  promise  has,  in  the 

ment,  threat  cr    opinion  of  the     Court,     bccu    fully 

promise  relevant.  ,    .     .         i 

removed,  it  is  relevant. 

Vide  notes  to  sea  25. 

This  section  expressly  forms  an  exception  to  the  law  provided 
by  sec.  24,  and  leaves  the  matter  of  the  admissibility  of  the  confes- 
sion referred  to,  to  the  discretion  of  the  Judge. 

BemoTftl  of  imiiression.— "  Thus,  where  a  Magistrate  told  a 
prisoner,  charged  with  murder,  that,  if  he  was  not  the  man  who 
struck  the  fatal  blow,  and  would  disclose  all  he  knew  respect- 
ing the  matter,  he  would  use  his  influence  to  protect  him,  but 
on  subsequently  receiving  a  letter  from  the  Secretary  of  State 
refusing  mercy,  he  communicated  its  contents  to  the  prisoner,  it 
was  held  that  a  confession,  which  the  prisoner  afterwards  made 
to  the  Coroner,  who  had  also  duly  cautioned  him,  was  clearly 
voluntary,  and  as  such,  it  was  admitted.  So,  when  the  accused 
had  been  induced  by  promises  of  favor  to  make  a  confession,  which 
was  for  that  cause  excluded,  but  some  months  afterwards,  and  after 
he  had  been  solemnly  warned  by  two  Magistrates  that  he  must  expect 
death  and  prepare  to  meet  it,  he  again  fully  acknowledged  his  guilt) 
this  latter  confession  was  received  in  evidence."— Taylor,  sec.  878. 

There  ought  to  be  strong  evidence  to  show  that  the  impression, 
under  which  the  first  confession  was  made,  was  afterwards  removed, 
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and  the  seoond  confession  was  the  result  of  reflection  and  voluntary 
determination. 

*'  Where  promises  or  threats  have  been  once  used  of  such  a  nature 
as  to  render  a  coufession  inadmissible,  all  subsequent  admissions  of 
the  same  or  the  like  facts  will  be  rejected,  unless  from  the  length 
of  time  intervening,  from  proper  warning  of  the  consequences,  or 
fh>m  other  circumstances,  there  be  good  reason  to  presume,  that 
the  delusive  hope  or  fear  which  influenced  the  first  confession  has 
been  efeetually  dispelled.  Where  it  appears  to  the  satisfaction 
of  the  Judge  that  the  improper  influence  was  totalis/  done  away 
before  the  confession  was  made,  the  evidence  will  be  received.'' — 
Taylor,  see.  802. 

(a)L  Where  the  committing  Magistrate  told  the  prisoner,  that,  if 
he  would  make  a  confession,  he  would  do  all  he  could  for  him, 
and  no  confession  was  then  made,  but,  after  his  committal,  the 
prisoner  made  a  statement  to  the  turnkey,  who  held  out  no  induce- 
ment and  gave  no  caution  ;  Parke,  J.  said,  he  thought  the  evidence 
ought  not  to  be  received  after  what  the  committing  Magistrate  had 
said  to  the  prisoner,  more  especially  as  the  turnkey  had  not  given 
any  caution — R,  v.  Cooper^  5  0.  and  P.  525. 

(6).  The  accused  confessed  to  a  Police-constable,  on  being  assured 
by  him  that  nothing  would  happen  to  her,  that  she  had  killed  her 
new-bom  child,  and  buried  it  in  the  enclosure  of  her  house.  This 
statement  led  to  the  discovery  of  some  bones  of  the  head  of  an 
infant,  a  stone  stained  with  blood,  and  a  knife,  with  which  stone  and 
knife,  the  woman  said  that  she  had  killed  her  child.  Before  the  com- 
mitting Magistrate  she,  after  due  caution,  made  the  same  statement. 
In  her  trial  before  the  Sessions  Judge,  she  admitted  the  birth  of  the 
child.  She  stated  that  it  did  not  cry,  and  that  she  buried  it,  not 
knowing  whether  it  was  alive  or  dead.  She  also  stated  that  the  Police- 
constable  had  pressed  and  threatened  her,  and  told  her  that,  if  she 
confessed  the  truth,  nothing  would  happen  to  her.  She  denied  having 
killed  the  child  with  the  stone  and  sickle  and  said  that  she  had  merely 
pressed  it  on  the  ground,  and  then  buried  it.  There  was  no  evidence 
to  show  that  the  child  was  born  aUve.  Held^  that  the  confession 
before  the  Magistrate  was  irrelevant,  and  that  the  Court  was  not 
prepared  to  say  that  the  confession  made  before  the  Sessions  Judge 
was  made  after  the  impression  caused  by  the  promise  of  the  Police- 
ooQstable  had  been  fiilly  removed,  and  that,  looking  at  the  fact  that 
a  promise  of  safety  had  been  made,  that  the  eonlession  was,  even 
if  accepted,  of  a  limited  character,  that  there  was  nothing  to  show  that 
the  child  was  bom  alive,  and  oonsidering  that,  if  the  child  was  bora 
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dead,  the  accused  might,  under  fear  of  exposure  and  disgrace,  have 
wished  to  conceal  the  body,  the  fi^K^iised  must  be  acquitted  of 
murder— ^e^«n  v.  JHussumat  Luchoo^  5  N.  W.  P.  86. 

(c).  A  prisoner  had  made  a  confession  to  one  of  the  prosecutors  io 
a  charge  of  larceny,  which,  it  was  admitted,  could  not  be  received  in 
evidence,  on  account  of  what  had  passed  between  the  prisoner  and  a 
constable  who  had  her  in  charge.  In  the  afternoon  of  the  same  day^ 
another  of  the  prosecutors  went  to  the  prisoner's  house  and  entered 
into  conversation  with  her  about  the  stolen  property,  when  she 
repeated  the  confession  she  had  made  in  the  morning,  but  no  promise 
or  menace  was  on  this  occasion  held  out  to  her.  Taunton  J.  said 
that  the  second  confession  was  not  receivable,  it  being  impossible 
to  say,  that  it  was  not  induced  by  the  promise  which  the  constable 
made  to  the  prisoner  in  the  morning — K  v.  Meynelly  2  Lewin,  C.  C. 
122. 

29.  If  such  a  confession   is   otherwise   relevant, 

it  does  not  become  irrelevant   merely 

Confeasion     becausc  it  was  made  under  a  promise 

otherwise   re-  ^  .  "^  ^ 

levant  not  to  be-  01  sccrccy,  or  m  conssqucnce  ot  a 
Wuse^'^^ro-  deception  practised  on  the  accused 
DMse  of  secrecy,  p^rgQQ  fQj.  the  purposc  of  obtaining 
it,  or  when  he  was  drunk,  or  because 
it  was  made  in  answer  to  questions  which  he  need 
not  have  answered,  whatever  may  have  been  the 
form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  con- 
fession, and  that  evidence  of  it  might  be  given 
against  him. 

Principle  of  mle.— "  The  rule  laid  down  in  sec.  23  as  to  admis- 
sions  in  civil  suits,  does  not  apply  to  criminal  cases.  Here  the  great 
object  is  to  ascertain  innocence  or  guilt,  and  consequently,  so  long 
as  the  truthfulness  of  the  confession  is  secured,  the  law  does  not 
regard  any  limitations  imposed  by  the  person  confessing  as  to  its 
future  employment  against  him,  nor  will  it  recognize,  even  in  the 
case  of  confessions  to  a  spiritual  adviser,  a  promise  not  to  reveal 
such  a  confession.  Evidence  in  such  cases  is  consequently  admis- 
sible, notwithstanding  that  the  person  giving  it  may  have  obtained 
bia  information  in  an  informal  manner,  or  may  be  doing  a  dishonour* 
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able  act  in  revealing  it ;  as  e.g,^  where  a  man  has  purposely  been  made 
drunk  with  a  view  to  confession,  or  where  the  accused  has  been 
tempted  to  write  to  his  friends,  and  his  letters  have  been  opened,  or 
where  he  has  been  led  to  confess  by  a  false  representation  that  his 
accomplices  have  confessed." — Cunningham's  £vi.  Act,  148. 

Promise  of  secrecy.— A,  a  fellow-prisoner,  said  to  B,  who  was  in 
custody  for  murder,  "  I  wish  you  would  tell  me  how  you  murdered 
the  boy,  pray  split."  B  replied,  "  will  you  be  on  your  oath  not  to 
mention  what  I  tell  you  ? "  A  promised  on  his  oath  and  then  B 
confessed.  B's  confession  was  admitted  in  evidence—i?.  v.  Shaw^  6 
C.  and  P.  372. 

Deception.— (a).  In  the  case  of  Qtietn  v.  Ram  Chum  Ohose,  20  W.  R. 
Cr.  33,  the  confession  made  by  the  prisoner  before  the  Assistant  Magis- 
trate, was  objected  to,  on  the  ground  that  the  Police-officer  practised 
deception  upon  the  accused  before  he  confessed,  saying  that  the  prisoner's 
brother-in-law  had  given  out  that  he  (prisoner)  was  guilty.  The 
Judges  remarked :  "  If  this  amounted  to  anything  at  all,  it  was  a 
deception  practised  on  the  prisoner,  but  though  we  might  disapprove 
of  any  deception  being  practised,  sec.  29  expressly  says  that  a  con- 
fession made  in  consequence  of  a  deception  is  not  to  be  excluded. 
What,  it  seems  to  us,  we  have  to  consider  is  not  any  technical 
objection  of  that  kind,  but  whether  or  no,  under  all  the  circumstances 
of  this  case,  we  can  fairly  trust  that  the  statement  made  by  the 
prisoner  before  the  Assistant  Magistrate  was  made  by  him  under  such 
circumstances  that  we  may  safely  rely  upon  it." 

(6).  It  is  no  objection  that  the  confession  was  made  under  a 
mistaken  snpj)osition  that  some  of  the  prisoner's  accomplices  were  in 
custody,  and  even  though  some  artifice  has  been  used  to  draw  him 
into  that  supposition — R,  v.  Burley^  East.  T.  1818. 

(c).  Where  a  turnkey  was  asked  by  the  prisoner  if  he  would  put  a 
letter  into  the  p<»st,  and,  on  receiving  a  promise  that  he  would  do  so, 
gave  him  the  letter,  which  was  detained  by  the  turnkey  and  given  in 
evidence  as  a  confession  at  the  trial ;  the  letter  was  received  in 
evidence— iL  v.  Derrtngton^  2  C.  and  P.  418. 

(rf).  Where  a  person  took  an  oath  that  he  would  not  mention  what 
the  prisoner  would  tell  him  and  the  prisoner  made  a  confession,  such 
confession  was  held  admissible  in  evidence — R,  v.  Shaw,  6  C.  and 
P.  373. 

Dxunl^ — A  confession  was  made  by  the  prisoner  while  drunk,  and 
to  whom  liquor  was  given  to  cause  him  to  be  so.  On  its  being  object- 
ed that  what  the  prisoner  said  under  such  circumstances  was  not 
receivable  in  evidence,  Coleridge  J.  said,  *' I  am  of  opinion  that  a 
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statement  Biade  by  a  prisoner  while  be  was  drunk  is  not  therefore 
inadmissible  ;  it  must  either  be  obtained  bj  hope  or  fear.  This  is 
matter  of  observation  for  me,  upon  the  weight  that  ought  to  attach 
to  this  statement  when  it  is  considered  by  the  jury  " — R.  v.  SpiUbwy^ 

7  C.  and  P.  187. 

Questioning,  ftc. — (a).  A  confession  is  admissible  in  eyidenoe  where 
it  has  been  elicited  by  questions  put  by  a  person  in  authority— - 
E.  V.  Thornton,  1  Moo.  C.  C.  27. 

(6).  It  does  not  appear  that  it  makes  any  difference  that  the 
questions  put  assume  the  guilt  of  the  prisoner.— PhiU.  EtL,  10th 
Ed.,  421. 

(c).  The  evidence  of  a  Police-man  who  overheard  a  prisoner's 
statement  made  in  another  room,  and  in  ignorance  of  the  Police-man's 
vicinity,  is  admissible — Queen  v.  Sageena,  7  W.  R.  Cr.  56. 

Warning. — No  warning  is  necessary  to  make  a  confession  ad- 
missible in  evidence.  Vide  {Vj^Qy^en  v.  Navadwipa  Ooiwami,  1  B. 
L.  R.  O.  Cr.  15  ;  {2)^  Queen-Empress  v.  Unr,  I.  L.  R.  10  CaL  775. 
See  also  sec.  163,  Criminal  Procedure  Code. 

30.  When  more  persons  than  one  are  being  tried 

jointly  for  the   same   offence,   and   a 

of  p^:::i^rntJ?     confession  ^  made   by  one  of  such  per- 

8  i  o  n    affecting     sons  affecting  himself  and  some  other 

person  making  it  ^         .  J    xu        #-1         x 

and  others  jointly     01  such  pcrsons  IS  provcd,  the   Court 

under     trial     for  j.    i  •    x  'J         x*  r. 

same  offence.  niay   take    into   consideration     such 

confession  as  against  such  other  per- 
son as  well  as  against  the  person  who  makes  such 
confession. 

Illustrations. 

(a).  A  and  B  are  jointly  tried  for  tbe  murder  of  C.  It  is 
proved  that  A  said, — *  B  and  I  murdered  C*  The  Court  may 
consider  the  effect  of  this  confession  as  against  B. 

(h).  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence 
to  show  that  C  was  murdered  by  A  and  B,  and  that  B  said, — *  A 
and  I  murdered  C  This  statement  may  not  be  taken  into  con- 
sideration by  Court  against  A,  as  B  is  not  being  jointly  tried. 

Beason  of  the  rule.— This  section  forms  an  important  exception  to 
the  general  principle  of  law  that  the  confession  of  an  accused  persoo  ia 
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not  evidence  against  acj  one  but  himself.  Mr.  Jackson  J.,  who  was 
one  of  the  Judges  who  decided  the  case  of  Askutoeh  Chuckerbutty,  4  Gal. 
483,  has  given  the  reason  which  probably  led  Sir  J.  F.  Stephen  to  make 
this  important  change  in  the  law.  He  said,  ^  In  truth  it  seems  im- 
possible to  avoid  in  such  cases  producing  an  effect  upon  the  mind  when  a 
confession  is  read,  extending  to  every  person  named  in  the  confession  ; 
even  the  Judge  with  the  beet  balanced  mind  conoeivabley  if  he 
spoke  with  absolute  sincerity  and  self-examination,  would  probably 
admit  that  his  mind  was  in  some  degree  affected  by  the  confession 
of  one  man  criminating  another,  provided  that  he  believed  the  confes- 
sing prisoner  to  be  in  the  main  veracious.  It  may  be,  therefore,  that 
the  Legislature  did  wisely  in  recognizing  and  taking  under  its  control 
the  impression  thus  unavoidable,  which  might  actually  do  more  harm 
if  unrecognized." 

Inilrmity  of  such  eridenee.— Until  the  passing  of  the  present  Act 
such  dangerous  material  as  this  could  not  be  used  as  evidence  against 
another  accused  person  ;  but  it  must  be  remembered  that  sucii  confes- 
sions are  evidence  oi  a  peculiarly  infirm  and  defective  character, 
requiring  specially  careful  scrutiny  before  they  can  be  taken  into 
consideration,  and  Judges  should  bear  in  mind  that  an  accused  person, 
other  than  he  who  has  confessed,  cannot  lawfully  be  convicted  upon 
such  confessions  alone,  nor  ought  he  be  convicted  on  the  ground  of 
such  confession  being  corroborated  by  circumstantial  evidence,  unless 
the  circumstances  constituting  corroboration  would,  if  believed  to  exist, 
themselves  support  a  conviction.  The  Judges  of  the  several  High 
Courts  of  this  country  have  strictly  interpreted  the  provisions  of  this 
section.  The  following  observations  should  be  borne  in  mind  when 
dealing  with  such  evidence  :-^ 

(a).  Phear  J.,  in  the  case  of  The  Queen  v.  Jadu  Monduly  21  W, 
R.  Cr.  69,  said  :  "  Until  the  passing  of  the  Indian  Evidence  Act,  such 
dangerous  material  as  this  (confession  of  a  fellow-pnsoner)  could 
not  be  used  as  evidence  against  the  accused  person,  and  even  by 
that  Act  the  legislature  only  bestowed  a  discretion  upon  the  Court 
to  take  into  consideration  such  confession  as  against  such  other  person 
as  well  as  against  the  person  who  makes  such  confession."  The  same 
Judge,  in  the  case  of  7%d  Qiteen  v.  Naga  and  others^  23  W.  R.  Cr.  24, 
renmrked  :  "  And  it  is  obvious  that  the  confessions  of  co-prisoners 
are  characterized  by  a  very  serious  infirmity  as  regards  the  prisoners 
against  whom  they  were  sought  to  be  used  under  sec.  30  of  the 
Evidence  Act,  In  addition  to  the  infirmity  inherent  in  an  accom- 
plice's testimony,  i^.y  they  are  neither  sanctioned  by  an  oath,  sor 
can  they  be  tested,  developed,  or  explained  by  cross-examination, 
it  isi  WA  conceive,  generally  unsafe  to  use  material^  of  this 
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character  against  persona  under  trial  without  carefully  bearing  in 
mind  its  special  infirmity  of  character.'' 

(6).  In  the  caae  of  The  Queen  t.  Chunder  Bkattachetjee^  24  W.  R.  Cr. 
42,  L  S.  Jackson  J.  observed  :  **  The  section  (sec  30  of  the  Evidence 
Act)  does  not  provide,  as  has  been  repeatedly  pointed  out  by  this 
Court,  that  such  confession  is  evidence,  still  less  does  it  say  that  it 
shall  be  the  foundation  of  a  case  against  the  person  implicated.  The 
Legislature  very  guardedly  says  that  it  may  be  *  taken  into  consider- 
ation,' and  I  think  that  the  obvious  intention  of  the  Legislature  in 
so  sa3^ing  was  that,  when,  as  against  any  such  person,  there  is  evi- 
dence tending  to  his  conviction,  the  truth  or  completeness  of  this 
evidence  being  the  matter  in  question,  the  circumstance  of  such 
person  being  implicated  by  the  confession  of  one  of  those  who  are 
being  jointly  tried  with  him,  should  be  taken  into  consideration  as 
bearing  upon  the  truth  or  sufficiency  of  such  evidence." 

(c).  In  the  case  of  Queen-Empress  v.  Jagrup  and  another^  I.  L.  R. 
7  AIL  646,  Straight  J.  observed  :  "  What  was  intended  (by  the 
Legislature)  was,  that  where  a  prisoner— to  use  a  popular  phrase — 
<  makes  a  clean  breast  of  it,'  and  unreservedly  confesses  his  own 
guilt,  and  at  the  same  time  implicates  another  person  who  is  jointly 
tried  with  him  for  the  same  offence,  his  confession  may  be  taken  into 
consideration  against  such  other  person  as  well  as  against  himself, 
because  the  admission  of  his  own  guilt  operates  as  a  sort  of  sanction 
which,  to  some  extent,  takes  the  place  of  the  sanction  of  an  oath, 
and  so  affords  some  guarantee  that  the  whole  statement  is  a  true  one. 
But  where  there  is  no  fuU  and  complete  admission  of  guilt,  no  such 
sanction  or  guarantee  exists  ;  and,  for  this  reason,  the  word  '  confession ' 
in  sec  30  cannot  be  construed  as  including  a  mere  inculpatory 
admission  which  falls  short  of  being  an  admission  of  guilt." 

((£).  West  J.,  in  Empress  r.  Daji  Nasru  and  Oovinda  Natka^  I.  L.  R. 
6  Bom.  288,  remarked  :  "  When  a  person  admits  guilt  to  the  fullest 
extent,  and  exposes  himself  to  the  pains  and  penalties  provided  for 
his  guilt,  there  is  a  guarantee  for  his  truth,  and  the  Legislature  pro- 
vides that  his  statement  may  be  considered  against  his  fellow-prisoners 
charged  with  the  same  crime." 

{e).  In  the  case  of  Jaffir  Alt,  19  W.  R  Cr.  67,  Glover  J.  observed  : 
"  Sec.  30,  Act  I  of  1872,  introducing  as  it  does  an  entirely  new, 
and,  I  am  inclined  to  think,  rather  dangerous  element  into  the  con- 
duct of  criminal  trials,  ought  to  be  construed  with  great  strictness." 

Joint  triaL — (a).  Several  prisoners  being  charged  together  with 
house-breaking,  isome  of  them  pleaded  guilty.  The  Sessions  Judge 
used  the  confessions  made  by  those  who  pleaded  guilty  as  evidence 
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against  a  prisoner  who  was  tried.  Held,  that  such  confessions  were 
not  evidence  under  this  section,  as  the  confessing  prisoners  were  not 
tried  at  all—  Venkatasami  and  others  v.  The  Qu^en,  I.  L.  R.  7  Mad. 
102.     See  Empress  v.  Bala  Patel,  1.  L.  R.  6  Bom.  63. 

(6).  A  confession  made  by  one  accused  cannot  be  used  as  evidence 
against  another,  after  the  person  making  it  has  been  convicted  and 
sentenced— Reg,  v.  Kalu  Patel^  11  Bom.  H.  C.  R.  146. 

(c).  This  section  applies  only  to  cases  in  which  the  confession  is 
made  by  a  prisoner  tried  at  the  same  time  with  the  accused  person, 
against  whom  the  confession  is  used — Qiieen  v.  Sheikh  Bttxoo,  21  W. 
R.  Cr.  65. 

(d).  Two  persons  were  jointly  tried  before  the  Sessions  Judge  on  a 
charge  of  murder.  The  Sessions  Judge  examined  each  of  the  accused 
in  the  absence  of  the  other,  making  the  latter  withdraw  from  the 
Court  during  the  examination  of  the  former,  though  without  objection 
from  the  pleaders  of  the  accused  person  :  Beld,  that  the  examination 
of  the  accused  could  be  used  only  against  himself,  and  not  against 
bis  fellow-accused — Empress  v.  Lakshman  Bala  and  Bala  Eamseth, 
L  L.  R.  6  Bom.  124. 

(e).  Several  persons  were  charged  together  with  several  offences. 
The  Sessions  Judge,  when  about  to  examine  the  prisoners,  required 
all  but  the  prisoner  under  examination  to  withdraw  from  the  Court, 
until  his  turn  for  examination  came  round,  and  convicted  each 
prisoner  chiefly  upon  what  was  said  by  his  co-prisoner  during  his 
absence  from  the  Court  ffeldy  that  the  evidence  so  given  was 
inadmissible— 7!^0  Empress  v.  Chundranath  Sarkar,  I.  L.  R.  7  Cal.  65. 

Same  offence. — (a).  The  confession  of  one  person  is  not  admissible 
in  evidence  against  another,  although  the  two  are  jointly  tried,  if  one 
is  tried  for  the  abetment  of  the  offence  for  which  the  other  is  on  his 
xxisl—The  Queen  v.  Jaffir  Ali  and  others^  19  W.  R.  Cr.  57. 

(6).  Upon  the  trial  of  A  for  murder,  and  B  for  abetment  thereof 
a  confession  by  A  implicating  B  cannot  be  taken  into  consideration 
against  B  under  this  section— ^o^i  v.  The  Qtieen-Empress,  I.  L.  R.  7 
Mad.  579. 

(c).  Statements  made  by  one  set  of  prisoners  criminating  another 
set  of  prisoners,  when  each  individual  prisoner  made  a  case  for  himself 
on  which  he  was  free  from  any  criminal  offence,  ought  not  to  be  taken 
into  consideration  against  the  prisoners  of  the  second  set,  when  the 
two  seta,  although  tried  together,  were  tried  upon  totally  different 
charges— Queen  v.  Bunwaritol^  21  W.  R.  Cr.  55. 
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(d).  Where  two  prisoners  are  tried  together  fordifiereni  offsnces 
committed  in  the  same  transaction,  e.^.,  the  one  as  the  thief  of  certain 
articles  and  the  other  as  the  receiver  of  those  articles^  knowing  them 
to  be  stolen  property,  the  confession  of  one  cannot  be  used  as  evi- 
dence against  the  other — In  re  A,  Davids  6  0.  L.  B.  674 

(e).  When  two  persons  are  accused  of  an  offence  of  the  same 
definition  arising  out  of  a  single  transaction,  the  confession  of  the 
one  may  be  used  against  the  other,  though  it  inculpates  himself 
through  acts  separable  from  those  ascribed  to  his  accomplice, 
and  capable,  therefore,  of  constituting  a  separate  offence  from  that 
of  the  accomplice  ;  and  capable,  therefore,  of  constituting  a  separate 
offence  from  that  of  the  accomplice.  The  object  sought  by  the  rule 
of  law  is  a  safeguard  for  sincerity  and  for  information,  and  this 
safeguard  equally  subsists  in  the  case  supposed  as  where  the  confession 
implicates  both  in  an  identical  act — QtLeen-Empi'esi  v,  Nv^  Mahomed^ 
I.  L.  R  8  Bom.  223. 

Statement  must  substantially  implicate   the   person  making 

it. — This  seotiou  means  that  the  statement  of  fact  made  by  the 
prisoner,  which  amounts  to  a  confession  of  guilt  on  his  part,  may 
be  taken  into  consideration  so  far,  and  so  far  only,  as  that  particular 
statement  of  fact  itself  extends,  against  the  other  prisoners  who  are 
being  tried,  as  well  as  himself,  for  the  offence  which  is  thus  confessed.* 
The  test  that  this  section  intended  should  be  applied  to  a  statement 
of  one  prisoner  proposed  to  be  used  in  evidence  as  against  another, 
is  to  see  whether  it  is  sufficient  by  itself  to  justify  the  conviction  of 
the  person  making  it,  of  the  offence  for  which  he  is  being  jointly 
tried,  with  the  other  persons  against  whom  it  is  tendered.  In  fact, 
to  use  a  popular  and  well-understood  phrase,  the  confessing  prisoner 
must  tar  himself  and  the  person  or  persons  he  implicates,  with  one 
and  the  same  brush.t 

(a).  Before  a  confession  of  a  person  jointly  tried  with  the  prisoner 
can  be  taken  into  consideration  against  such  priAoner,  it  must  appear 
that  that  confession  implicates  the  confessing  person  substantially 
to  the  same  extent  as  it  implicates  the  person  against  whom  it  is 
to  be  used  in  the  commission  of  the  offence  for  which  the  prisoners 
are  being  jointly  tried— ^^tf  Q^e€n  v.  Belat  Alt  Moonshee  and  others^ 
19  W.  B.  Cr.  67. 

(6).  Statements  made  by  a  prisoner  before  the  committing  officer, 
which  implicate  his  fellows,  and  exculpate  himself,  cannot  be  regard- 
ed as  evidence  under  this  Boatioxi^^Tke  Queen  v.  Keshub  Bkoonia  and 
othert,  26  W.  B.  Or.  8. 

•  Queen  v.  Mohu  BUwatf  19  W,  R.  Cr.  16. 
t  Bmprm  v.  €fumvj,  I.  L.  B.  9  An.  444. 
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(c).  The  statement  of  one  prisoner  cannot  be  taken  as  evidence 
against  another  prisoner  under  sec.  30,  unless  the  parties  are  admit- 
tedly in  pari  ddicttL,  when,  that  is,  the  confessing  prisoner  implicates 
bim8eir~to  the  full  as  much  as  his  co-prisoner  whom  he  is  criminating 
— The  Qtteen  v.  Baijoo  Ckowdhry  and  others^  26  W.  E.  43, 

(d).  Where  the  confession  of  a  person  being  tried  jointly  with  other 
persons  did  not  implicate  him  to  the  same  extent  as  it  implicated 
such  other  persons,  and  was  not  sufficient  of  itself  to  justify  his  con- 
viction, heldy  that  such  confession  could  not  be  taken  into  considera- 
tion under  this  section,  against  such  other  persons — Empress  v. 
Oanraj  and  others^  I.  L.  R  2  AIL  444. 

(e).  In  the  case  of  Empress  v.  Multby  I.  L.  R.  2  All.  646,  it  was 
held,  that  where  a  person  being  tried  jointly  with  other  persons  made 
a  statement  deprecating  any  guilty  knowledge,  and  seeking  to  clear 
himself  at  the  expense  of  such  other  persons,  such  statement  could 
not  be  taken  into  consideration  under  this  section. 

(/).  A  prisoner,  charged  together  with  others  with  being  a  member 
of  an  unlawful  assembly,  made  a  statement  before  the  committing 
.Magistrate,  implicating  his  fellow-prisoners  and  another  person.  He 
subsequently  withdrew  this  statement,  and  made  another  in  which 
he  endeavoured  to  exculpate  himself.  Held^  that  the  statement 
was  not  evidence  against  the  other  prisoners  under  sec.  30,  for  it  was 
not  a  confession,  as  it  did  not  amount  to  any  admission  by  the 
prisoner  making  the  statement,  that  he  was  guilty  in  any  degree  of 
the  offence  charged  ;  but  was  simply  an  endeavour  on  his  part  to 
explain  his  own  presence  on  the  occasion,  in  such  a  manner  as  to 
exculpate  himself— A^oor  Bux  Kazi  v.  The  Empress,  I.  L.  R.  6  Cal.  279. 

{g).  If  an  accused  person  admits  that  he  witnessed  the  perpetration 
of  a  crime,  but  denies  having  participated  in  it,  and  alleges  that  he 
protested  against  it,  such  a  statement  is  not  a  confession  within  the 
meaning  of  this  BQction^Empress  v.  Jagrup,  I.  L.  R  7  All.  646. 

(A).  To  render  the  statement  of  one  person  jointly  tried  with 
another  for  the  same  offence  liable  to  consideration  against  that 
other,  it  is  necessary  that  it  should  amount  to  a  distinct  confession 
of  the  offence  charged— JBfwjwcM  v.  Daji  Warsa  and  Qovind  Natha^ 
I.  L.  R  6  Bom.  288. 

(»).  The  confession  of  a  person  who  says  he  abetted  a  murder,  but 
withdrew  before  the  actual  perpetration  of  that  murder  by  his 
associates,  cannot  be  used  as  evidence  against  those  associates, 
though  the  person  confessing  is  tried  with  them  jointly  on  a  charge 
of  xxi\xrdet—Reg.  v.  Amirta  Qovinda,  10  Bom.  H.  C.  R  497. 

15 
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Corroboration  necessary  for  conviction.— («)•  ConfesBions  of 
persons  tried  jointly  for  the  same  offence  may  be  '  considered '  as 
against  other  parties  then  on  their  trial  with  them,  but  such  con- 
fessions, when  used  as  evidence  against  others,  stand  themselves  in 
need  of  corroboration,  and  cannot  be  used  to  corroborate  other  evi- 
dence against  parties  not  making  confessions  ;  tainted  evidence  is 
not  made  better  by  being  in  quantity  doubled— 7%c  Queen  v.  Jaffir 
Alt  and  others,  19  W.  R.  Cr.  57. 

(6).  A  conviction  of  a  person  who  is  tried  jointly  with  other  per- 
sons for  the  same  offence  cannot  proceed  merely  upon  the  uncorro- 
borated confession  of  one  of  such  other  persons — Queen-Enij^ess  r, 
Doea  Jiva,  I.  L.  R  10  Bom.  231. 

(c).  When  the  accused  was  convicted  solely  on  the  confessions  of 
his  fellow-prisoners,  who  were  tried  jointly  with  him  for  the  same 
offence,  held,  that  the  conviction  was  had,  such  confessions  not 
being  evidence  within  the  definition  given  in  sec.  3,  and  not  being 
sufficient  to  form  the  basis  of  a  conviQiioji^Queen'Empreu  v. 
Khandia  bin  Fandu,  I.  L.  B.  15  Bom.  66. 

(d).  A  confession  made  by  a  co-defendant  is  not  sufficient  to  sup- 
port a  conviction,  even  if  corroborated  by  circumstantial  evidence, 
unless  the  circumstances  constituting  corroboration  would,  if  believed 
to  exist,  themselves  support  a  conviction.  Vide  the  observations 
of  Jackson  and  McDonnell  JJ.,  in  the  case  of  Empreu  v.  Ashootoak 
Chuckei'hutty,  I.  L.  R  4  Cal.  483. 

(e).  A  conviction  of  a  person  who  is  being  tried  together  with 
other  persons  for  the  same  offence  cannot  proceed  merely  on  an 
uncorroborated  statement  or  the  confession  of  one  of  such  other 
persons — Empress  v.  Bhawani  and  another,  I.  L.  R.  1  All.  664  ;  see 
also  (1)  Empress  v.  Ram  Chand,  I.  L.  R  1  All.  675  ;  (2)  Queen  v.  Naga, 
23  W.  R  Cr.  24  ;  (3)  Beff,  v.  Amhigara  Halaga,  I.  L.  R  1  Mad.  163. 

31.  Admissions  are  not   conclusive   proof  of  the 
.  .         ,     matters     admitted,    but     they    may 

AdmiBBions  not  i  i  i 

conclusive  proof,     Operate   as   estoppels   under  the  pro- 
u  m  ajee  p.      yigiQjQg  hereinafter  contained. 

As  to  admissions  vide  sec.  17,  ante. 

For  the  provisions  as  to  estoppels  refer  to  sees.  115-117,  post. 

Effect  of  Admissions. — It  is  the  policy  of  law  to  favour  the  in- 
vestigation of  truth  by  all  expedient  means.  It  is  therefore  a  general 
doctrine  that  a  party  is  at  liberty  to  prove  that  an  admission  made 
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bj  him  was  mistaken  or  untrue  and  he  is  not  estopped  by  it,  unless 
another  person  has  been  induced  thereby  to  act  upon  it  or  to  alter 
his  condition.*  The  doctrine  of  estoppel  by  which  further  investiga- 
tion is  precluded,  being  an  exception  to  the  general  rule  and  being 
adopted  only  for  the  sake  of  general  convenience  and  for  the  pre- 
Tention  of  fraud,  is  not  to  be  extended  beyond  the  reason  on  which 
it  is  founded.  A  statement  made  by  a  party  is  not  ipso  facto  con- 
clusive against  him,  though  it  may  be  used  against  him  and  may  be 
evidence  more  or  less  weighty,  possibly  even  conclusive,  according 
to  the  circumstances  of  each  case  and  the  result  come  to  by  judicia 
investigation. 

Instances  of  Admissions  not  operating  as  Estoppels.— (a).  It  is 
open  to  a  mortgagor  to  deny  that  the  money,  the  receipt  of  which  is 
formally  acknowledged  under  his  hand  and  seal,  was  advanced,  and 
to  cut  it  down  to  a  nominal  sum  or  nothing  and  that  being  ro  there 
was  nothing  whatever  to  prevent  the  defendant  from  showing  the 
real  truth  of  the  transaction~/?am  Saran  Singh  v.  Mussamat  Fran 
Peart,  13  Moo,  L  A.  651. 

(5).  Defendants  who  have  represented  the  fact  of  an  adoption, 
which  they  erroneously  conclude  to  be  an  adoption  valid  in  law,  can 
not  be  charged  with  misrepresentation  so  far  as  the  fact  is  concerned, 
and  are  not  estopped  from  setting  up  the  true  facts  of  the  case— 
GopUol  V.  Jitcssamut  Sree  Ckundraolee  Buhoojee,  19  VV.  R.  (P.  C.)  12. 

(c).  The  circumstance  of  a  party  having  in  a  previous  suit  admitted 
the  execution  of  a  deed,  does  not  preclude  him  from  contesting  its 
validity  and  maintaining  that  it  was  colorable,  not  real.  See  Musaor 
mat  Ughrafoonma  Begum  v.  Babu  Qridhari  Lai,  19  W.  R.  lia 

(d).  Where  the  Lower  Appellate  Court  did  not  allow  a  defendant 
in  the  present  suit  to  deny  the  truth  of  admissions  made  by  her  in 
a  former  case,  or  to  adduce  evidence  of  her  own  falsehood  and  deceit, 
it  was  deemed  to  have  acted  in  opposition  to  the  ruling  of  the 
Privy  Council  in  a  case  in  which  a  statement  previously  put  forward 
in  a  Court  of  justice  with  a  view  to  defeat  the  claim  of  the  plaintiff 
was  held  to  bo  no  esto[»pel  to  the  party's  showing  the  real  truth  of 
the  transaction.  Even  where  the  object  of  a  benami  transaction  is 
to  obtain  a  shield  against  a  creditor,  the  parties  are  not  precluded 
from  showing  that  it  was  not  intended  that  the  property  should 
pass  by  the  instrument  creating  the  benami,  and  that,  in  truth,  it 
still  remained  with  the  person  who  professed  to  part  with  it^Srematty 
Dahia  Chowdhrain  v.  Bimola  SundaH  Dabi,  21  W.  R.  422. 

*  Mr^itndto  Cvmar  Bai  CfcMO(U«i*|f  t.  The  (^airman  (^  Dacca  Municipality,  21  W.  R  228. 
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(e),  A  party  claimiDg  under  another,  who  has  made  admissions  to 
a  transaction  to  which  that  other  was  a  party,  is  at  liberty  to  allege 
and  prove  that  the  admissions  were  made  with  a  fraudulent  purpose 
and  were  not  true,  and  to  show  the  real  nature  of  the  transac- 
tion—^SrcenaM  Hot/  v.  Bindoo  Bashiny  Dahiy  20  W.  R  112. 

(/).  If  the  defendants  in  a  boundary  suit  accepted  in  a  former  suit 
a  particular  map  as  correct,  their  acceptance  is  legal,  though  not 
conclusive  evidence  against  them  in  the  boundary  suit,  and  is  tanta- 
mount to  an  admission  and  stands  upon  a  different  footing  from 
the  decree  in  the  first  suit — Oordon  Stuart  <it  Co,  v.  Befay  Qorind 
Chowdharyy  8  W.  R  291. 

{g\  An  admission  in  a  previous  suit  as  to  the  identity  of  certain 
lands,  though  not  allowed  the  efiect  of  an  estoppel,  was  held  to 
cast  upon  the  person  who  made  it,  the  burden  of  showing  that  what 
was  then  deliberately  asserted,  was  not  the  fact — Forbes  v.  Mir 
Mahomed  Tuki,  5  B.  L.  R.  540. 

(A).  An  admission  before  the  Registrar  of  the  receipt  of  purchase- 
money,  attested  by  his  endorsement,  though  evidence  of  the  strongest 
and  most  reliable  description,  ought  not  to  be  treated  as  conclusive — 
Mahomed  Haneef  Meajee  v.  Mozhur  All,  15  W.  R.  280. 

The  whole  Admission  to  be  considered.— Upon  this  point  refer  to 
he  following  cases : — 

(I).  Jadunath  Rax  v.  Baroda  Kant  Rai^  22  W.  R  220. 

(2).  Niamatullah  Khadim  v.  Himmat  AH  Khaddim^  22  W.   R 
519. 

(3).  Tariny  Prausad  Sen  v.  Dwarkanath  Rahhtt,  16  W.  R  451. 

(4).  Nilmony  Sing  Deo  v.  Ramanugraha  Raiy  7  W.  R  29. 

(5).  Pttlin  Behari  Sen  v.  Watson  dk  Co.,  (F.  B.)  9  W.  R  190. 

(6).  Radha  Cham  Chowdhari  v.  Chundra  Mani  Sikdar,  9  W.  R. 
290. 

(7).  Bycanta  Nath  Kumar  v.   Chundra  Mohan  Chowdhary,   10 
W.  R  190. 

Non-trayerse.— A  written  statement  is  not  a  pleading  in  con- 
fession and  avoidance  by  which  the  defendant  is  bound  by  the  con- 
fession and  so  compelled  to  prove  the  avoidance.  If  used  against 
him,  as  it  may  be  used,  the  whole  statement  must  be  taken  together. 

(a).  The  mere  fact  of  non-traverse  of  the  plaintiff's  allegation  does 
not  amount  to  an  admission  of  his  title,  especially  in  a  case  where 
there  is  a  general  denial  of  the  plaintiff's  allegation  which  included 
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that  of  the  plaintiff's  iitle^Sheikh  Hamidoollah  v.  Oenda^Xally  17 
W.  R  171. 

(6).  The  system  of  procedure  id  this  country  is  not  such  that  if  a 
defendant  fails  to  dispute  or  contest  a  point  he  thereby  admits  it — 
Bkobun  Chundra  Shome  v.  Ram  Dayal  SamontOy  14  W.  B.  66. 

(c).  The  strict  rule  that  averments  not  traversed  must  be  taken 
to  be  admitted,  is  not  applicable  to  the  Indian  Courts — Anundmoyee 
CKowdhrain  v.  Shih  Chunder  Boy,  2  W.  R.  (P.  C.)  19. 

{d).  Their  Lordships  of  the  Privy  Council  held  in  the  case  of 
Atnrtialol  Bom  v.  Rajani  Kant  Mitra,  23  W.  R.  214,  that  the  effect 
given  in  the  Common  Law  Courts  of  England  to  admissions  or  the 
pleadings  has  always  been  greater  than  that  given  to  admissions  in  the 
less  technical  pleadings  in  the  Courts  in  India. 

(fy.  Where  plaintiff's  claim  on  an  alleged  title,  and  their  allegation, 
is  not  traversed  by  the  defendant,  their  position  requires  no  further 
proof— CAtfnciM  Cham  v.  Moharack  Alt,  12  W.  R.  469.  This  case 
followed  the  English  rule  as  to  pleadings.  In  the  case  of  Ahmadi 
Begam  v.  Debt  Prasaud,  (18  W.  R.  286)  it  was  held  that  averments 
upon  which  no  issue  is  framed,  should  be  taken  to  be  admitted. 

Statements  hy  Persons  who  cannot  he  called  as 
Witnesses. 

32.  Statements,  written  or  verbal,   of  relevant 

Canes  in  which     ^^^^^  made  by  a  person  who  is   dead, 

statement    of     or   who  cannot  be  found,  or  who  has 

relevant  fact    by  .  i  i         /•      •    •  •  i 

pereon  who    is     become  incapable  oi  giving  evidence, 

dead  or  cannot  be  «  j  j         i  .        i 

found,  &c.,  is  reie-  or  whose  attendance  cannot  be 
^"'^  procured     without     an     amount     of 

delay  or  expense  which,  under  the  circumstances 
of  the  case,  appears  to  the  Court  unreasonable, 
are  themselves  relevant  facts  in  the  following 
cases : — 

(1).  When  the  statement  is   made   by   a   person 
^,    .     ,         as  to  the  cause   of  his   death,   or   as 

When  it  relates  /.     t  • 

to  cause  of     to   any   of  the   circumstances  of  the 

transaction    which   resulted    in     his 

death,  in  cases  in  which  the  cause   of  that  person's 
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death  comes  into  question.  Such  statements  are 
relevant  whether  the  person  who  made  them  was 
or  was  not,  at  the  time  when  they  were  made, 
under  expectation  of  death,  and  whatever  may  be 
the  nature  of  the  proceeding  in  which  the  cause  of 
his  death  comes  into  question. 

(2).  When  the  statement  was  made  by  such 
.  person  in  the  ordinary  course  of 
ooune  <d  busi-  busiucss,  and  in  particular  when  it 
"®" '  consists  of  any   entry   or  memoran- 

dum made  by  him  in  books  kept  in  the  ordinary 
course  of  business,  or  in  the  discharge  of  professional 
duty  ;  or  of  an  acknowledgment  written  or  signed 
by  him  of  the  receipt  of  money,  goods,  securities 
or  property  of  any  kind  ;  or  of  a  document  used 
in  commerce  written  or  signed  by  him  ;  or  of  the 
date  of  a  letter  or  other  document,  usually  dated, 
written  or  signed  by  him. 

(3).  When  the  statement  is  against  the  pecuniary 
or  against  in-  ^^  proprietary  interest  of  the  person 
tereetof  maker;  making  it,  or  whcu,  if  truc,  it  would 
expose  him  or  would  have  exposed  him  to  a  crimi- 
nal prosecution  or  to  a  suit  for  damages. 

(4).  When  the  statement  gives  the  opinion  of 
any  such  person,  as  to  the   existence 

or  gives  opinion  •^  i  i.  .    , 

as  to  pubUc  right     01    any   public  right   or   custom   or 

or    custom,    or  .  ^         ,|.  i      •    x  x 

matters    of     matter  of  public  or  general    interest, 

general  interest;        ^^     ^^^    existCUCC    of       which,      if     it 

existed,  he  would  have  been  likely  to  be  aware, 
and  when  such  statement  was  made  before  any 
controversy  as  to  such  right,  custom  or  matter  had 
arisen. 
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(5).  When  the  statement  relates  to  the  existence 
of  any  relationship  by  blood,  marriage 
existence  of  or  adoption  between  persons  as  to 
whose  relationship  by  blood,  marriage 
or  adoption  the  person  making  the  statement  had 
special  means  of  knowledge,  and  when  the  state- 
ment was  made  before  the  question  in  dispute  was 
raised. 

(6).  When  the  statement  relates  to  the  existence 
,    .      of  any  relationship  by  blood,  marriage 

or  is  made  in  j       x-        u   x  J  J 

wiu  or  deed  reiat-  or  adoptiou  between  persons  deceased, 
i^ora*?  ^  and  is  made  in  any  will  or  deed 
relating  to  the  affairs  of  the  family 
to  which  any  such  deceased  person  belonged,  or  in 
any  family  pedigree,  or  upon  any  tombstone,  family 
portrait  or  other  thing  on  which  such  statements 
are  usually  made,  and  when  such  statement  was 
made  before  the  question  in  dispute  was  raised. 

(7).  When  the   statement   is   contained   in   any 
.   ,         ^    deed,  will  or  other  document  which 

or  in  document  ' 

reUting  to  trana-     rclatcs     to     any    such     transaction 

action  mentioned  .  .  .   .  •  .  t  •    . 

in    section    18,     as  IS   mentioned  in  section  thirteen^ 
^^^^^'>  clause  (a). 

or  is  made  by  (8).  When  the  statement  was  made 
TTd^  e™^  "^y  *  o^^t^^J*  of  persons,  and  expressed 
feelings  relevant     feelings  or  impressious  on  their   part 

to     matter       m  ^  '^  ,  ^      ^ 

question.  relevant  to  the  matter  in  question. 

Illustrations. 

(a).  The  question  is,  whether  A  was  murdered  by  B :  or  A 
died  of  injuries  received  in  a  transaction  in  the  course  of  which 
she  was  ravished.     The  question  is,  whether  she  was  ravished  by 
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B  ;  or  the  question  is,  whether  A  was  killed  by  B  under  such 
circumstances  that  a  suit  would  lie  against  B  by  A's  widow. 
Statements  made  by  A  as  to  the  cause  of  his  or  her  death,  re- 
ferring respectively  to  the  murder,  the  rape,  and  the  actionable 
wrong  under  consideration,  are  relevant  facts. 

(6).  The  question  is  as  to  the  date  of  A's  birth.  An  entry  in 
the  diary  of  a  deceased  surgeon,  regularly  kept  in  the  course  of 
business,  stating  that,  on  a  given  day  he  attended  A's  mother 
and  delivered  her  of  a  son,  is  a  relevant  fact. 

(c).  The  question  is,  whether  A  was  in  Calcutta  on  a  given 
day.  A  statement  in  the  diary  of  a  deceased  solicitor,  regularly 
kept  in  the  course  of  business,  that,  on  a  given  day,  the 
solicitor  attended  A  at  a  place  mentioned,  in  Calcutta,  for  the 
purpose  of  conferring  with  him  upon  specified  business,  is  a 
relevant  fact. 

(d).  The  question  is,  whether  a  ship  sailed  from  Pk>mbay 
harbour  on  a  given  day.  A  letter  written  by  a  deceased  member 
of  merchant's  firm  by  which  she  was  chartered,  to  their  corres- 
pondents in  London  to  whom  the  cargo  was  consigned,  stating 
that  the  ship  sailed  on  a  given  day  from  Bombay  harbour,  is  a 
relevant  fact. 

(c).  The  question  is,  whether  rent  was  paid  to  A  for  certain 
land.  A  letter  from  A's  deceased  agent  to  A,  saying  that  he 
had  received  the  rent  on  A's  account  and  held  it  at  A's  orders, 
is  a  relevant  fact. 

(/).  The  question  is,  whether  A  and  B  were  legally  married. 
The  statement  of  a  deceased  clergyman  that  he  married  them 
under  such  circumstances  that  the  celebration  would  be  a 
crime,  is  relevant. 

(^).  The  question  is,  whether  A,  a  person  who  cannot  be 
found,  wrote  a  letter  on  a  certain  day.  The  fact  that  a  letter 
written  by  him  is  dated  on  that  day,  is  relevant. 

(h).  The  question  is,  what  was  the  cause  of  the  wreck  of  a 
ship.  A  protest  made  by  the  Captain,  whose  attendance  cannot 
be  procured,  is  a  relevant  fact. 
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(i).  The  question  is,  whether  a  given  road  is  a  public  way. 
A  statement  by  A,  a  deceased  headman  of  the  village,  that  the 
road  was  public,  is  a  relevant  fact. 

(J),  The  question  is,  what  was  the  price  of  grain  on  a  certain 
day  in  a  particular  market.  A  statement  of  the  price,  made  by  a 
deceased  banya  in  the  ordinary  course  of  his  business,  is  a 
relevant  fact. 

(k).  The  question  is,  whether  A,  who  is  dead,  was  the  father 
of  B.  A  statement  by  A  that  B  was  his  son,  is  a  relevant 
fact. 

(/).  The  question  is,  what  was  the  date  of  the  birth  of  A. 
A  letter  from  A*8  deceased  father  to  a  friend,  announcing  the 
birth  of  A  on  a  given  day,  is  a  relevant  fact. 

(m).  The  question  is,  whether,  and  when,  A  and  B  were 
married.  An  entry  in  a  memorandum  book  by  C,  the  deceased 
father  of  B,  of  his  daughter's  marriage  with  A  on  a  given  date, 
is  a  relevant  fact. 

(n).  A  sues  B  for  a  libel  expressed  in  a  painted  caricature 
exposed  in  a  shop  window.  The  question  is  as  to  the  similarity 
of  the  caricature  and  its  libellous  character.  The  remarks  of 
a  crowd  of  spectators  on  these  points  may  be  proved. 

Beason  of  the  Bole.— The  general  i:ule  of  law  is  that  no  state- 
ment made  by  persons  who  are  not  called  as  witnesses  is  admissible 
in  evidence.  But  in  the  case  of  statements  made  by  persons  who 
are  dead  or  otherwise  incapacitated  from  being  called  as  witnesses, 
the  law,  under  certain  circumstances,  dispenses  with  direct  oral 
evidence  of  the  fact,  and  with  the  safeguards  for  truth  provided  by 
cross-examination  and  the  sanctity  of  an  oath,  and  allows  the  state- 
ments to  become  evidence,  as  in  the  cases  in  question,  no  better 
evidence  is  to  be  had  and  as  the  probability  of  such  statements  being 
true  depends  upon  other  safeguards.  Sees.  32  to  39  contain  elaborate 
provisions  as  to  particular  classes  of  statements  which  are  exceptions 
to  the  general  rules  as  to  irrelevancy,  and  it  will  be  found,  on  careful 
examination,  that  in  almost,  if  not  in  all  the  cases  where  the  rule 
has  been  relaxed,  the  derivative  evidence  received  is  guarded  by 
some  security  which  renders  it  more  trustworthy  than  derivative 
evidence  in  general. 

Verbal  Stfttements.—In  a  trial  upon  a  charge  of  murder  it 
appeared  that  the  deceased  shortly  before  her  death  was  questioned 
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by  various  persons  as  to  the  circumstances  in  which  the  injuries 
had  been  inflicted  on  her  ;  that  she  was  at  that  time  unable  to  speak, 
but  was  conscious  and  able  to  make  signs.  Evidence  was  offered  by 
the  prosecution,  and  admitted  by  the  Sessions  Judge,  to  prove  the 
questions  put  to  the  accused  and  the  signs  made  by  her  in  answer  to 
such  questions.  Held^  by  the  Full  Bench  (Mahmood  J.  dissenting)  that 
the  questions  and  the  signs  taken  together  might  properly  be  regarded 
as  "  verbal  statements  "  made  by  a  person  as  to  the  cause  of  her  death 
within  the  meaning  of  this  section,  and  were  therefore  admissible  in 
evxdenoQ'-Queen' Empress  v.  Abdullah^  I.  L.  R  7  All.  385.  Sir  Comer 
Petheram  C.  J.,  in  delivering  the  judgment  of  the  Full  Bench,  said  : — 
**  The  question  then  arises — Is  the  statement  a  verbal  one  7 
*  Verbal'  means  by  words.  It  is  not  necessary  that  the  words 
should  be  spoken.  If  the  term  used  in  the  section  were  '  oral,'  it 
might  be  that  the  statement  must  be  confined  to  words  spoken  by 
the  mouth.  But  the  meaning  of  *  verbal'  is  something  wider." 
Mahmood  J.  refused  to  accept  the  interpretation  given  by  the 
learned  Chief  Justice  as  correct  and  expressed  his  dissent  by  saying 
that—"  to  me  verbal  cannot  mean  more  than  *  by  means  of  a 
word  or  words.'  Nodding  the  hea  d  or  waiving  the  hand  is  not  a 
word."  The  word  *  verbal '  is  derived  from  the  Latin  word  rcrftwrn, 
and  means  *  expressed  in  words.'  *  Word '  includes  a  signal ;  conse- 
quently Mahmood  J.  was  not  quite  right  in  saying  that  nodding  the 
head  or  waiving  the  hand  is  not  a  word. 

Incapable  of  giving  evidence. — The  words  'incapable  of  giving 
evidence'  denote  an  incapacity  of  a  permanent,  not  of  a  temporary 
kind.  The  allocation  in  the  section  of  the  words  with  the 
other  conditions  of  an  absolute  and  permanent  character,  tiz.,  that 
the  witness  is  dead  or  cannot  be  found,  confirms  the  view,  and  a  still 
further  confirmation  is  found  in  the  fact  that  the  last  clause  of  the 
section  seems  expressly  intended  to  meet  the  case  of  temporary  incapa- 
city, it  being  left  to  the  discretion  of  the  Court  to  determine  whether  the 
delay  and  expense  consequent  upon  an  adjournment  for  the  purpose 
of  procuring  the  presence  of  the  witness,  are  likely  to  be  so  great 
that  it  would  be  unreasonable  to  incur  them— /n  re  Pyari  Lal^  4 
C.  L.  R.  504.  This  case  has  been  doubted  by  their  Lordships  who 
decided  the  case  of  Asgur  H ossein,  8  C.  L.  R.  124.  Their  Lordships 
gai(j  :__«<  We  are  inclined  to  think  on  the  construction  of  the  entire 
section  and  from  reference  also  to  sec.  32  which  precedes  it  that 
something  short  of  permanent  incapacity  might  satisfy  the  words  of 
the  section,  *  incapable  of  giving  evidence.' " 

Clause  1.— Dying  declarations.— In  order  to  render  a  dying  decla- 
ration admissible  in  evidence,  the  law  of  England  makes  it  necessary 
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that  the  declarant  should  have  been  in  actual  danger  of  death,  that 
he  should  have  been  aware  of  this  danger,  and  that  death  should 
have  ensued.  It  also  lays  down  that  evidence  of  this  description  is 
admissible  in  no  civil  case,  and  in  criminal  cases  only  in  the  single 
instance  of  homicide,  where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  are  the  subject 
of  the  dying  declaration.  Under  the  Indian  Evidence  Act,  state- 
ments made  by  a  person  as  to  the  cause  of  his  death,  or  as  to  any 
of  the  circumstances  of  tlie  transaction  which  resulted  in  his  death, 
are  relevant,  whatever  may  be  the  nature  of  the  proceedings  in  which 
the  cause  of  the  death  of  the  person  who  made  the  statement  comes 
into  question  and  whether  the  person  who  made  it  was  or  was  not, 
at  the  time  when  it  was  made,  under  expectation  of  death. 

The  form  of  declaration  is  immaterial  ;  but  if  it  be  in  writing,  it 
must,  if  existing,  be  produced.  The  declaration  may  be  made  by 
signs,  or  any  other  method  of  expressing  thought.  It  is  immaterial 
that  the  declaration  is  made  in  answer  to  questions  which  are  objec- 
tionable as  leading.  But  it  is  necessary  that  the*declarant  must  have 
been  competent  to  testify  to  the  declaration  if  alive.  Hence  the  dying 
declarations  of  a  child  of  tender  years  will  be  rejected,  unless  it 
appears  that  he  was  competent  to  understand  questions  put  to  him 
and  to  give  rational  answers.  Declarations  of  persons  who  are 
prevented  from  understanding  the  questions  put  to  them,  or  from 
giving  rational  answers  by  extreme  old  age,  disease,  or  any  other 
cause  of  the  same  kind,  are  also  inadmissible. 

The  declarant  may  be  impeached  or  discredited  in  any  way  that  a 
witness  may  be  impeached. 

(a).  In  a  case  of  murder,  the  statement  made  by  the  deceased  in 
the  presence  of  his  neighbours  and  of  a  head-constable  was  admitted 
as  relevant  evidence  under  this  clause,  as  it  provides  that  such 
statement  is  relevant  whether  the  person  who  made  the  statement 
was  or  was  not,  at  the  time  when  it  was  made,  under  expectation  of 
death— TAe  Queen  v.  Degumber  Thakoor,  19  W.  R.  Cr.  44. 

(6).  A  statement  by  the  deceased  that  he  had  been  beaten  by  the 
accused  is  admissible  in  evidence  without  proof  that  at  the  time  of 
making  the  statement  the  deceased  was  conscious  of  any  fatal  effect 
of  such  beating— i^pr«M  v.  Blechynden,  6  C.  L.  R.  278. 

(c).  A  statement  made  by  a  dying  person  as  to  the  cause  of  his 
death,  and  recorded  by  a  Magistrate,  cannot  be  treated  as  a  deposition 
unless  made  in  the  presence  of  the  accused  before  the  Magistrate 
exercising  judicial  jurisdiction,  but  must  be  proved  in  the  ordinary 
way  by  a  person  who  heard  it  made— /n  the  matter  of  Samiraddin^ 
10  C.  L.  R.  11. 
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(d).  The  declaration  of  a  dying  person  albeit  made  on  solemn 
affirmation  before  a  Magistrate,  who  was  not,  however,  the  Committing 
Magistrate,  and  signed  by  him,  is  not  admissible  in  evidence  without 
legal  proof  that  the  deceased  made  such  a  declaration— i?^'^.  v.  Fala 
Adaji,  11  Bom.  H.  C.  R.  247. 

(e).  In  the  proceedings  before  a  Magistrate  on  a  charge  of  causing 
grievous  hurt,  two  (among  other)  witnesses,  one  of  whom  was  the 
person  assaulted,  were  examined  on  behalf  of  the  prosecution. 
The  prisoners  were  committed  for  trial.  Subsequently  the  person 
assaulted  died  in  consequence  of  the  injuries  inflicted  on  him.  At 
the  trial  before  the  Sessions  Judge,  charges  of  murder  and  of 
culpable  homicide  not  amounting  to  murder,  were  added  to  the 
charge  of  grievous  hurt.  The  deposition  of  the  deceased  witness  . 
was  put  in  and  read  at  the  sessions  trial,  ffeldj  that  the  evidence 
was  admissible  either  under  this  clause  or  sec.  33,  notwithstanding  the 
additional  charges  before  the  Sessions  Court — The  Empresz  v.  Rochia 
Mohato,  I.  L.  R.  7  Cal.  42. 

Inflrmatiye  cliaracter  of  the  evidence  of  dying  declarations.— 

Though  dying  declarations,  when  deliberately  made  under  a  solemn 
and  religious  sense  of  impending  dissolution,  and  concerning 
circumstances  wherein  the  deceased  was  not  likely  to  be  mistaken, 
are  entitled  to  great  weight  if  precisely  identified,  yet  it  is  always 
to  be  recollected  that  the  accused  has  not  the  power  of  cross- 
examination — a  power  quite  as  essential  to  the  eliciting  of  all  the 
truth  as  the  obligation  of  an  oath  can  be— and  that,  where  a  witness 
has  not  a  deep  sense  of  accountability  to  his  Maker  and  an 
enlightened  conscience,  the  passion  of  anger  and  the  feelings  of 
revenge,  or,  in  the  case  of  mutual  conflict,  the  natural  desire  of 
screening  his  own  misconduct,  may  affect  the  truth  and  accuracy 
of  his  statements,  and  give  a  colour  to  the  transaction  which,  had 
further  investigation  been  attainable,  might  have  been  proved  to  be 
incorrect.  Moreover,  the  particulars  of  the  violence  to  which  the 
deceased  had  spoken  are  likely  to  have  occurred  under  circumstances 
of  confusion  and  surprise  calculated  to  prevent  their  being  accurately 
observed,  and  leading  both  to  mistakes  as  to  the  identity  of 
persons  and  to  the  omission  of  facts  essentially  important  to  the 
completeness  and  truth  of  the  narrative— .Tac^^on  v.  Kniffen^ 
2  John  35  ;  1  Green  156  ;  R.  v.  A$ht<m^  2  Lew.  C.  C.  147.  In  estimat- 
ing the  weight  to  be  given  to  dying  declarations  in  particular  cases, 
the  following  circumstances,  mentioned  by  Mr.  Taylor  should  be  borne 
in  mind :  1«<— The  danger  of  perjury  in  fabricating  declarations, 
the  truth  or  falsehood  of  which  it  is  impossible  to  ascertain  ;  2wc^The 
danger  of  letting   in    incomplete   statements    which,    though    true 
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fts  for  «s  ihey  go,  do  not  coostitute  the  whole  truth  ;  3rd— The  ex- 
perieDoed  fact  that  implicit  reliaoce  cannot  in  all  cases  be  placed  upon 
the  declarations  of  a  dying  person  :  for  his  body  may  have  survived 
the  powers  of  his  mind ;  or  his  recollection,  if  his  senses  are  not 
impaired,  may  not  be  perfect ;  or  for  the  sake  of  ease,  and  to  be  rid 
of  the  importunity  of  those  around  him,  he  may  say  or  seem  to  say 
whatever  they  choose  to  suggest. 

The  following  observations  of  Mr.  Field  are  entitled  to  great 
weight : — "  The  caution  with  which  this  kind  of  testimony  should  be 
received  has  often  been  commented  upon.  The  test  of  cross-ex- 
amination may  be  wholly  wanting  ;  and  as  remarked  by  Mr.  Phillips, 
the  particulars  of  the  violence  may  have  occurred  under  circumstances 
of  confusion  and  surprise,  calculated  to  prevent  their  being  accurately 
observed.  The  consequence  also  of  the  violence  may  occasion  an 
injury  to  the  mind  and  an  indistinctness  of  memory  as  to  the  parti- 
cular transaction.  The  deceased  may  have  stated  his  inferences; 
from  facts,  concerning  which  he  may  have  drawn  a  wrong  conclusion, 
or  he  may  have  omitted  important  particulars,  from  not  having  his 
attention  called  to  theuL  Any  one  who  has  ever  taken  down  the 
statement  of  an  illiterate  man  suffering  from  severe  injuries  will 
fully  realise  the  truth  of  these  remarks.  The  deponent,  at  no  time 
very  competent  to  draw  a  clear  distinction  between  knowledge 
obtained  through  the  medium  of  his  own  senses,  and  that  which  he 
has  heard  or  imagined,  is  less  than  ever  able  to  discriminate  when 
distracted  and  enfeebled  by  physical  suffering.  Falsehood  must 
also  be  guarded  against,  and  this  more  especially  in  India.  I  have, 
in  the  course  of  my  experience,  met  several  cases  which  strongly  im- 
pressed me  with  the  necessity  of  exercising  the  greatest  possible  care 
and  discrimination  in  estimating  the  value  to  be  assigned  to  this 
kind  of  evidence,  and  in  more  than  one  instance,  I  have  known  a 
statement  made  by  a  person  who  did  not  expect  to  live  many  hours, 
turn  out  to  be  wholly  and  utterly  untrue."— Field's  Evidence,  5th 
Ed.  174. 

Clause  2.— Accoimts  and  Entries.— This  clause  simply  requires 
that  entries  in  accounts  should,  in  order  to  be  relevant,  be  regularly 
kept  in  the  course  of  business  :  and  although  it  may,  no  doubt, 
be  important  to  show  that  the  person  making  or  dictating  the  entries 
had,  or  had  not,  a  personal  knowledge  of  the  facts  stated,  this  is  a 
question  which  affects  the  value,  not  the  admissibility  of  the  entries.* 
The  entries  need  not  be  made  cantemporaneotultf  with  the  facts  which 
they  relate^  to  be  admissible  in  evidence,  as  is  required  by  the  law  of 
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England.  But  the  weight  of  the  evidence  will  depend  upon  the  con- 
sideration, how  far  the  statement  or  entry  was  contemporaneous  with 
the  fact  which  it  relates.  If  the  statement  or  entry,  sought  to  be 
proved,  relates  to  a  relevant  fact,  it  would  be  admissible  whether  it  be 
connected  with  the  performance  of  a  duty  or  be  merely  an  independ- 
ent collateral  matter. 

Beaaon  of  the  Bole. — In  the  absence  of  all  suspicion  of  sinister 
motives,  a  fair  presumption  arises  from  ^  a  consideration  of  the 
following  circumstances,  that  entries  made  in  the  ordinary  course  of 
business  are  coiTect :  Ist — It  is  easier,  considering  the  trouble  which 
the  process  of  invention  implies,  to  state  what  is  true  than  what  is 
false ;  2nd — Such  entries  usually  form  a  link  in  a  chain  of  circum- 
stances which  mutually  corroborate  each  other ;  3rrf — False  entries 
would  be  likely  to  bring  clerks  into  disgrace  with  their  employers  ; 
4<A— Most  of  such  entries  are  subject  to  the  inspection  of  several 
persons,  and  an  error  would  be  exposed  to  speedy  discovery  ;  6th — 
As  the  facts  to  which  they  relate  are  generally  known  but  to  few 
persons,  a  relaxation  of  the  strict  rules  of  evidence  in  favour  of  such 
entries  may  often  prove  convenient,  if  not  necessary  for  the  due 
investigation  of  truth.*  But  before  such  statements  can  be  admitted, 
it  must  be  proved  that  the  person  who  made  them  is  dead,  or 
cannot  be  found,  or  has  become  incapable  of  giving  evidence,  or 
that  his  attendance  cannot  be  procured  without  an  amount  of 
delay  or  expense  which,  under  the  circumstances  of  the  case,  appears 
to  the  Court  unreasonable  ;  and  the  burden  of  proving  this  is  on  the 
person  on  whose  behalf  such  evidence  is  sought  to  be  given. 

Accounts  under  wliat  circumstances  admissible.— To  render 
accounts  admissible  as  the  declarations  of  a  deceased  person  charging 
himself,  it  is  not  necessary  that  they  should  be  in  his  handwriting, 
and  should  bear  his  signature ;  but  they  will  be  received  in 
evidence,  if  they  were  written  by  him  either  wholly  or  in 
part,  though  they  were  not  signed  ;  or  if  they  were  signed  by 
him,  though  they  were  written  by  a  stranger.  Neither  can  any 
objection  be  raised  to  their  admission,  though  they  were  neither 
written  nor  signed  by  the  deceased,  if  either  direct  proof  can 
be  furnished  that  they  were  written  by  his  authorized  agent,  or  if 
that  fact  can  be  indirectly  established,  as  for  instance,  by  showing 
that  the  deceased  subsequently  adopted  the  accounts  as  his  own,  and 
delivered  them  in,  at  an  audit ;  nor  does  it  signify  in  such  a  case, 
whether  the  party  who  actually  wrote  the  accounts  be  alive  or  dead 
at  the  time  of  the  trial,  though  in  the  former  event  his  non-produc- 
tion may  be  matter  of  observation   to  the  jury.    But  if  no  proof  can 

•  FUU  PooU  V.  Dieas,  1.  Bing.  N.  C.  649. 
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be  given  that  the  aooount  was  eithw  written  or  signed,  or  authorized 
or  adopted,  by  the  deceased  person  made  chargeable  thereby,  it  can- 
not be  received. — ^Taylor,  sec.  682, 

(a).  In  this  case  the  prosecution  relied  upon  certain  account  books 
which  were  kept  in  the  following  manner  :  When  any  wood,  received 
from  Alibagh,  was  to  be  sold,  a  servant  of  the  broker,  named  Khemji, 
went  to  the  bunder  and  made  a  memorandum  of  the  quantity  weighed 
and  sold.  He  states  that  ho  did  not  necessarily  see  the  weighing,  but 
that  the  quantity  of  wood  was  certified  to  him  by  the  weigher,  by  an 
agent  of  the  contractor,  and  by  the  purchaser.  The  memorandum 
so  made  was  taken  by  Khemji  in  the  evening  to  the  broker's  shop, 
and  an  entry  was  then  made  in  the  broker's  accounts  by  his  clerk 
Amuluk.  The  Sessions  Judge  rejected  the  accounts  as  they  were 
not  made  by,  nor  at  the  dictation  of,  a  person  who  had  a  personal 
knowledge  of  the  truth  of  the  facts  stated.  Their  Lordships  of  the 
High  Court  said,  that  no  doubt  the  English  rule  would  exclude  such 
evidence  but  "  the  Indian  rule  of  evidence  (Evidence  Act,  sec.  32,  cl. 
2,  and  sec.  34)  simply  requires  that  entries  in  accounts  should,  in 
order  to  be  relevant,  be  regularly  kept  in  the  course  of  business ; 
and  although  it  may  be  no  doubt  important  to  show  that  the 
person  making  or  dictating  the  entries  bad,  or  had  not,  a 
personal  knowledge  of  the  facts  stated,  this  is  a  question  which 
according  to  the  Indian  rule  of  evidence,  affects  the  value,  not  the 
admissibility  of  the  entries.  In  the  present  instance  it  appears  to 
ns  that  Ladak  Haji's  accounts  were  regularly  kept  in  the  course  of 
business,  when  a  clerk  sitting  in  a  Bombay  office  keeps  accounts  of 
transactions  effected  at  the  bunders  or  the  Cotton  Green,  he  must 
necessarily  make  the  entries,  not  from  his  personal  knowledge,  but 
from  information  supplied  to  him  by  some  other  person.  The  rule 
adopted  by  the  Sessions  Judge  would  exclude  the  accounts  of  half  the 
merchants  in  Bombay.  We  have  no  doubt  that  Ladak  Haji's 
accounts  are  admissible  in  evidence." — Reg,  v.  Hanumanta^  I.  L.  R. 
1  Bom.  610. 

(6).  Books  of  a  deceased  incumbent,  rector  or  vicar,  containing 
redaipta  and  payments  by  him  relative  to  the  living,  have  been  held 
receivable  in  evidence  for  his  successors— Jbtrn^  v.  The  Maeter  oj 
Clare  Hall,  17  Q.  B.  529. 

(cj).  A  register  of  marriages  kept  by  the  Istahad,  since  deceased, 
who  celebrated  the  marriage  in  question,  in  which  register  was 
entered  the  amount  of  the  dower,  was  held  to  be  admissible  and 
relevant,  as  evidence  of  the  sum  fixed,  being  an  entry  in  a  book 
kept  in  the  discharge  of  duty  within  cl.  (2)  of  this  section— TViifctfrt 
Begum  v,  Sakina  Begtm^  I.  L.  R  .19  Cal.  689  (P.  C.) 
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(flQ.  A  deed  of  conveyance  was  tendered  in  evidence  which  pur- 
ported to  bear  the  mark  of  Q,  as  vendor,  and  which  was  duly  attested 
by  four  witnesses.  Q,  however,  denied  that  she  had  ever  executed 
the  deed,  and  said  that  the  mark  was  not  hers.  All  the  attesting 
witnesses  were  dead.  A  witness  was  called  who  knew  the  handwriting 
of  one  of  the  attesting  witnesses,  and  who  swore  that  the  signature 
of  that  witness  to  the  attestation  clause  of  the  deed  was  genuine. 
Held^  on  the  authority  of  Whitdocke  v.  Muagrave^  2  Or.  and  M. 
611,  that  the  deed  was  admissible  in  evidence,  the  execution  of  G, 
being  sufficiently  proved— ^IWw^/aA  Paru  r.  Oannibai,  I.  L.  R. 
11  Bom.  690. 

(«).  In  the  case  of  Price  v.  The  Earl  of  Torringfton,  1  Smith's 
Leading  Cases  277,  the  plaintiff,  a  brewer,  brought  an  action  against  the 
Earl  of  Torrington  for  beer  sold  and  delivered,  and  the  evidence  given 
to  charge  the  defendant  was  this,  that  the  way  of  the  plaintiff's 
dealing  was,  that  the  draymen  came  every  night  to  the  clerk  of  the 
brew-house  and  gave  him  an  account  of  the  beer  they  had  delivered 
out,  which  he  set  down  in  a  book  kept  for  that  purpose,  to  tchich 
the  draymen  set  their  namesy  and  that  the  drayman  wae  dead,  but 
this  was  his  hand  set  to  the  book  ;  and  this  was  held  good  evidence 
of  a  delivery ;  otherwise  of  the  shophook  itself  singly  without  more, 

(/).  The  entry  by  a  deceased  solicitor  in  his  diary  of  his  having 
attended  a  client  on  a  certain  day  on  her  executing  a  deed  of  appoint- 
ment, was  held  sufficient  evidence  of  the  due  execution  of  the  deed — 
Rawtius  V.  Richards^  28  Beavan's  Rep.  370. 

(^).  In  the  case  of  Q^een  v.  Tarini  Charan  De,  9  B.  L.  R.  App.  42, 
the  prisoner  was  charged  with  forging  a  railway  bill  of  lading,  and 
was  tried  at  Calcutta.  It  was  proposed  to  put  in  a  letter  fh>m 
the  consignor  of  Delhi  to  his  partner  in  Calcutta  advising  the 
despatch  of  the  goods  ;  but  it  was  held  that  such  a  letter  was  not 
a  document  used  in  commerce,  &o.,  within  the  meaning  of  this 
section,  and  consequently  inadmissible. 

Olanse  3.— Beaaon  of  tlie  Bole.  —This  clause  does  not  require  that 
the  statements  herein  mentioned,  in  order  to  be  admissible  in  evidence, 
should  be  contemporaneous  with  the  facts  to  which  they  relate.  State- 
ments which  are  admissible  under  this  clause  are  evidence  not  only 
against  the  persons  making  them  and  their  privies  but  against 
strangers  also.  The  rule  that  declarations  made  by  persons  against 
their  pecuniary  or  proprietary  interest  are  evidence,  is  based  upon  the 
consideration  that  it  is  extremely  improbable  that  such  declarations 
should  be  false.    The  regard  whioh  men   usually  pay  to  their  own 
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interest  is  considered  a  sufficient  security  against  any  wilful  mis> 
statement,  and  affords  a  reasonable  inference  that  the  declarations 
or  entries  were  made  under  any  mistake  of  fact  or  want  of  inform* 
ation  on  the  part  of  the  declarant.  The  danger  of  any  fraud  in 
the  statement  will  be  still  less  dreaded  if  we  reflect  that  evidence 
is  not  receivable  till  after  the  death  of  the  declarant  and  that,  if 
the  opponent  can  show  that  the  statement  wcus  made  with  any 
minister  motive,  it  will  at  once  be  rejected.  The  ordinary  test  of 
truth  afforded  by  the  administration  of  an  oath  and  by  cross- 
examination  are  certainly  here  wanting,  but  their  place  is  in  some 
measure  supplied  by  the  circumstances  of  the  declarant ;  and  the 
inconveniences  that  would  result  from  the  exclusion  of  evidence 
having  such  guarantees  for  its  accuracy  in  fact,  and  its  freedom  from 
fraud  are  rightly  considered  much  greater  in  general  than  any  which 
are  likely  to  be  experienced  from  its  admission.*^ 

Interest.— The  interest  to  which  the  statement  must  be  opposed, 
in  order  to  be  relevant,  may  be  one  of  four  kinds  ;  Ut — Pecuniary  ; 
2nd—  Proprietary  ;  3rd — Interest  in  escaping  a  criminal  prosecution  ; 
4M — Interest  in  escaping  a  suit  for  damages. 

Pecuniary  interest.— A  declaration  may  be  against  the  pecuniary 
interest  of  the  person  who  makes  it,  if  part  of  it  charges  him  with 
a  liability,  though  other  parts  of  the  book  or  document  in  which 
it  occurs  may  discharge  him  from  such  liability  in  whole  or  in  part, 
and  [it  seems]  though  there  may  be  no  proof  other  than  the  state- 
ment itself  either  of  such  liability  or  of  its  discharge  in  whole  or 
in  part. — Stephen's  Digest,  art.  28.  Such  declarations  must  be  made 
while  owning  the  interest.  In  general,  it  is  sufficient  if  the  de- 
claration be  pritnd  facie  against  the  interest  of  the  declarant ;  the 
declaration  is  admissible,  though  in  certain  contingencies  it  may 
enure  to  his  direct  advantage. 

Statements  exposing  to  criminal  prosecntion.— In  the  Sussex 
Peerage  Case  (11  Clark  and  Finnelly  Reports,  House  of  Lords,  103) 
Lord  Brougham  remarked :  '^  To  say,  if  a  man  should  confess  a 
felony  for  which  he  would  be  liable  to  prosecution,  that  there- 
fore the  instant  the  grave  closes  over  him,  all  that  was  said  by  him 
is  to  be  taken  as  evidence  in  every  action  and  prosecution  against 
another  person,  is  one  of  the  most  monstrous  and  untenable 
propositions  that  can  be  advanced.*'  But  our  Evidence  Act  makes 
auch  statement  admissible  in  evidence. 

•  Vid€  PkUtipi  ▼.  Cole,  10  A.  and  B.  10«. 
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A  Varnspatfa  (dekl  of  heirship)  was  executed  in  1847  by  A, 
a  Hindu  widow,  in  favour  of  B.  Under  this  VaraMpatra^  B 
took  possession  of  the  property  mentioned  therein,  lind  employed  it 
during  his  lifetime.  C,  the  minor  son  of  B,  filed  in  a  suit  the 
Varaspatra  in  support  of  his  title ;  held,  that  the  Varaspatra  was 
admissible  under  this  clause,  as  it  was  manifestly  a  declaration 
by  A  against  her  proprietary  interest ;  for  by  it  she  divested  herself 
of  her  wido^^s  estate  in  the  property,  and  there  being  no  evidence 
of  her  existence  after  1847,  she  must  be  presumed  to  have  been  dead 
in  1881,  when  the  sttit  was  filed— iTaricAmramaw  Dikshtt  v.  More 
Lashmanj  I.  L.  R.  11  Bom.  89. 

(nanse  4.— The  reason  of  the  Rule.— The  origin  of  the  rights  is 
usually  of  so  ancient  a  date,  and  the  rights  claimed  are  of  so  undefined 
and  general  a  character,  that  direct  proof  of  their  existence  and  nature 
can  seldom  be  obtained  and  ought  not  to  be  required.  In  matters 
in  which  the  community  are  interested,  all  persons  must  be  deemed 
conversant.  As  common  rights  are  naturally  talked  of  in  public, 
and  as  the  nature  of  such  rights  excludes  the  possibility  of  individual 
bias,  what  is  dropped  in  conversation  respecting  them  may  be  pre- 
sumed to  be  true.  For  the  general  interest  which  belongs  to  the 
subject  would  lead  to  immediate  contradiction  from  others,  if  the 
statements  proved  were  false.  Reputation  can  hardly  exist  without  the 
concurrence  of  many  parties  unconnected  with  each  other,  who  are 
all  alike  interested  in  investigating  the  subject.  Such  concurrence 
furnishes  strong  presumptive  evidence  of  truths.  Now  it  is  obvious 
that  rights  of  public  or  general  interest  which  are  supposed 
to  have  been  exercised  in  times  past,  partake  in  some  degree 
of  the  nature  of  historical  facts,  and  especially  in  this,  that 
it  is  rarely  possible  to  obtain  original  proof  of  them.  The  law 
accordingly  allows  them  to  be  proved  by  general  reputation,  e.ff.y  by 
the  declarations  of  deceased  persons  who  may  be  presumed  to 
have  had  competent  knowledge  on  the  subject ;  by  old  documents 
of  various  kinds,  which,  under  ordinary  circumstances,  would  be 
rejected  for  want  of  originality,  &c.  But,  in  order  to  guard  against 
fraud,  it  is  an  established  principle  that  such  declarations,  &c.,  must 
have  been  made  ante  litem  motam,  an  expression  which  seems  to 
mean,  before  any  c<mtrover9y  has  arisen  on  the  subject  to  which  the 
declarations  relate,  whether  such  controveaisy  has  or  fias  not  been 
made  the  subject  of  a  lawsuit.  The  value  of  this  species  of  evidence 
manifestly  depends  on  the  degree  of  publicity  of  the  matters  in 
question  ;  and  also,  when  in  a  documentary  shape,  on  the  facilities 
or  opportunities  which  may  exist  for  substitution  or  fabrication.— Best, 
8th  Ed.,  436. 
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To  wbat  such  evidence  shonld  be  conilned.— In  caneB  of  gensral 
rights  which  depend  upon  immemorial  usage,  living  witnesses  can 
onlj  speak  of  their  own  knowledge  to  what  passed  in  their  own  time  i 
and  to  supply  the  deficiency,  the  law  receives  the  declarations  of 
persona  who  are  dead.  There,  however,  the  witness  is  only  allowed 
to  speak  to  what  he  has  heard  the  dead  man  s»y  respecting  th« 
reputation  of  the  right  of  way,  or  of  common,  or  the  like.  A  declara- 
tion with  regard  to  a  particular  fact,  which  would  support  or  negative 
the  right,  is  inadmissibla  Vide  the  remarks  of  Sir  J.  Mansfield  in 
^he  Berkeley  Peerage  Case,  4  Campbell's  Reports,  415. 

From  the  above  it  would  appear  that  the  qualifications  for  a  state- 
ment to  be  admissible  under  this  clause  are  :  Ut — That  the  statement 
must  relate  to  general  fiEu;ts  and  not  to  particular  facts,  Sn^^That 
the  person  making  the  statement  was  likely  to  be  acquainted  with 
the  public  or  general  right ;  3rd — That  the  statement  was  made 
anil  litem  motam^  i.«.,  before  the  controversy  arose. 

Extent  of  the  relaxation  of  the  rule  that  hearsay  evidence  is 
inadmissible.— The  Law  of  England  lays  down  the  rule  that,  on  the 
trial  of  issues  of  fact  before  a  jury,  hearsay  evidence  is  to  be  excluded, 
as  the  jury  might  often  be  misled  by  it ;  but  makes  exceptions  where 
a  relaxation  of  the  rule  tends  to  the  due  investigation  of  truth  and 
the  attainment  of  justice.  One  of  these  exceptions  is  where  the 
question  relates  to  matters  of  public  or  general  interest.  The  term 
*  interest*  here  does  not  mean  that  which  is  'interesting'  from 
gratifying  curiosity  or  a  love  of  information  or  amusement,  but  that 
in  which  a  class  of  the  community  have  a  pecuniary  interest  or  some 
interest  by  which  their  legal  rights  or  liabilities  are  affected.  The 
admissibility  of  the  declarations  of  deceased  persons  in  such  cases 
is  sanctioned,  because  these  rights  and  liabilities  are  generally  of 
ancient  and  obscure  origin,  and  may  be  acted  upon  only  at  distant 
intervals  of  time;  because  direct  proof  of  their  existence  ought 
not  to  be  required ;  because  in  local  matters  in  which  the  com- 
munity are  interested  all  persons  living  in  the  neighbourhood  are 
likely  to  be  conversant ;  because  common  rights  and  liabilities  being 
naturally  talked  of  in  public,  what  is  dropped  in  conversation 
respecting  them  may  be  presumed  to  be  true  ;  because  convicting 
interests  would  lead  to  contradiction  from  others  if  the  statements  were 
false  ;  and  thus  a  trustworthy  reputation  may  arise  from  the  con- 
currence of  many  parties  unconnected  with  each  other,  who  are  all 
interested  in  investigating  the  subject.  But  the  relaxation  has  not 
been,  and  ought  not  to  be,  extended  to  questions  relating  to  matters 
of  mere  private  interest,  for  respecting  these  direct  proof  may 
be  given,  and  no  trustworthy  reputation  is  likely  to  arise.     We  must 
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remark,  however,  that  although  a  private  interest  should  be  involved 
with  a  matter  of  public  interest,  the  reputation  respecting  rights  and 
liabilities  affecting  classes  of  the  community  cannot  be  excluded,  or 
this  relaxation  of  the  rule  against  the  admission  of  hearsay  evidence 
would  often  be  found  imavailing— jft.  v.  Inhabitants  of  Bedfordshire^ 
4  E.  and  B.  635. 

Public— The  term  *  public '  applies  to  that  which  concerns  every 
member  of  the  state  or  community.  *  A  right  is  public  if  it  is 
common  to  all  Her  Majesty's  subjects,  and  declarations  as  to  public 
rights  are  relevant  whoever  made  them.'— Stephen's  Digest,  art.  30. 

General. — The  term  *  general '  is  limited  to  a  lesser  though  still 
a  considerable  portion  of  the  community,  as  for  example,  to  the 
persons  living  in  a  particular  district  or  neighbourhood.  *'  A  right 
or  custom  is  general  if  it  is  common  to  any  considerable  number  of 
persons,  as  the  inhabitants  of  a  parish,  or  the  tenants  of  a  manor." 
— Stephen's  Digest,  art.  30. 

Examples  of  matters  of  public  and  general  interest.— Mr. 

Norton  gives  the  following  examples :  (a)  a  boundary  between 
villages ;  (b)  the  limits  of  a  village  or  town  ;  (c)  a  right  to  collect 
tolls  on  a  public  road  ;  {d)  a  right  claimed  by  a  corporation  to  trade 
to  the  exclusion  of  others  ;  (e)  a  right  to  pasturage  of  waste  lands  ; 
(/)  liability  to  repair  roads  or  plant  trees  ;  (g)  right  to  watercourses 
tanks  and  ghftts  for  washing  ;  (A)  rights  of  common  and  the  like. 

Before  Oontroyersy.— The  statement,  in  order  to  be  relevant 
must  have  been  made  before  any  controversy  as  to  such  right,  custom 
or  matter  had  arisen.  The  commencement  of  the  controversy  does 
not  mean  the  commencement  of  the  suit,  but  the  commencement  of 
that  dispute  which  has  ultimately  led  to  the  litigation.  Where  there 
is  no  controversy,  there  is  no  reasonable  probability  of  bias  or  other 
inducement  to  warp  the  truth.  But  no  man  remains  indifferent  in 
regard  to  matters  in  actual  controversy,  for  when  the  contest  has 
b^un,  people  generally  take  part  on  the  one  side  or  the  other,  their 
minds  are  in  a  ferment ;  and  if  they  be  disposed  to  speak  the  truth,  facts 
are  seen  by  them  through  a  false  medium.  To  avoid,  therefore,  the 
mischief  which  would  otherwise  result,  all  ex  parte  declarations,  even 
those  upon  oath,  are  rejected,  if  they  can  be  referred  to  a  date 
subsequent  to  the  beginning  of  the  controversy." — Taylor,  sec.  628. 
But  the  mere  fact  of  there  being  a  controversy  between  the  parties 
will  not  have  the  effect  of  excluding  subsequent  statements,  the 
controversy  must  have  been  as  to  the  right  or  custom  or  matter 
under  inquiry.  Nor  will  such  a  statement  be  inadmissible  on  the 
ground  that  it  was  made  with  a  view  to  avoid  future  controversy  ; 
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or  with  the  direct  intention  of  supporting  the  declarant's  title,  or 
because  the  declarant  stood,  or  believed  that  he  stood  in  the  same 
legal  position  as  the  person  by  whom  the  statement  is  adduced. — 
Taylor,  sec  630. 

DedaratioflB  as  to  general  rights.— Declarations  as  to  general 
rights  are  deemed  to  be  relevant  only  when  they  were  made  by 
persons  who  are  shown  to  the  satisfaction  of  the  Judge,  or  who  appear 
from  the  circumstances  of  their  statement,  to  have  had  competent 
means  of  knowledge.— Stephen's  Digest,  art.  30. 

Likely  to  be  aware.— It  contemplates  statements  made  by  persons 
possessing  sufficient  opportunities  for  knowledge  and  for  correction  by 
conflicting  discussion,  t.^.,  in  case  of  public  interest,  persons  who  are 
members  of  the  public,  and  in  case  of  general  interest,  persons  who 
are  members  of  the  community  among  which  interest  in  the  question 
imder  discussion  may  be  assumed  to  have  been  general. 

(a).  A  statement  signed  by  several  witnesses  to  the  effect  that  a 
widow  of  the  Kadwan  Kunbi  caste  cannot  adopt,  according  to  the 
custom  of  the  caste  without  the  express  authority  of  her  husband, 
was  held  not  admissible  under  this  section,  to  prove  the  custom  as 
alleged— Po/e^  Varidravan  v.  Fatel  Manx  Lai  Chuni  Lal^  I.  L.  B.  15 
Bom.  665. 

Olanses  5  and  6.— The  reason  of  the  Bnle.— The  rule  contained  in 
this  clause  is  an  exception  to  the  general  rule  of  law  which  requires  all 
facts  to  be  proved  by  direct  evidence  and  is  based  on  the  ground  of 
necessity,  as  a  strict  enforcement  of  the  ordinary  rules  of  evidence  would 
occasion  a  failure  of  justice  in  the  generality  of  cases.  In  the  Berkeley 
Peerage  Case,  4  Campbell's  Beports,  415,  Sir.  J.  Mansfield  said  :  '*  In 
matters  of  pedigree,  it  being  impossible  to  prove  by  living  witnesses 
the  relationships  of  past  generations,  the  declarations  of  deceased 
members  of  the  family  are  admitted  ;  but  here,  as  the  reputation 
m Hst  proceed  on  par/tct^or/ac^tf,  such  as  marriages,  births  and  the 
like,  from  the  necessity  of  the  thing,  the  hearsay  of  the  family  as 
to  these  particular  facts  is  not  excluded.  General  rights  are  naturally 
talked  of  in  the  neighbourhood,  and  the  family  transactions,  among 
the  relations  of  the  parties;  Therefore,  what  is  dropped  in  con- 
versation upon  such  subjects  may  be  presumed  to  be  true." 

Such  declarations  when  relevant.— If  genealogy  or  pedigree  be 
a  fact  in  issue  or  relevant  thereto,  declarations  in  any  form  by  deceased 
members  of  the  family  in  question,  or  the  deceased  husband  or  wife 
of  any  such  person,  are  admissible  in  evidence  to  establish  the 
descent,  relationship,  birth,  marriage,  or  death  of  other  members  of 
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the  family,  together  with  the  dates,  places  and  other  cironmstancea 
relating  thereto.  But  such  declarations  are  not  admissible  to 
establish  pedigree  or  matters  collateral  thereto,  in  cases  where  pedi- 
gree itself  is  not  directly  relevant  thereto. 

Difference  between  clauses  5  and  6.— The  differences  between 
cl.  5  and  cl.  6  are  the  following :  Ut — CL  6  relates  to  statements 
relating  to  the  existence  of  any  relationship  between  persons,  ab'vt 
or  dead^  whereas  oL  6  relates  to  the  existence  of  relationship  between 
deceased  persoiis  only.  In  relation  to  persons,  cl.  6  is  more  wide  in 
its  application  than  cl.  6  ;  2nd — CL  6  imposes  the  restriction  that  the 
person  making  the  statement  should  have  special  means  of  knowledge^ 
whereas  cl.  6  imposes  no  such  restriction  but  enjoins  that  the  state- 
ment must  be  contained  in  a  will  or  deed  relating  to  the  affairs  of  the 
family  to  which  any  such  deceased  person  belonged,  or  in  a  family 
pedigree,  or  upon  a  tombstone,  family  portrait,  or  other  thing  on  which 
such  statements  are  usually  made.  But  both  statements  have  one 
point  of  similarity.  They  should,  in  order  to  be  relevant,  have 
been  made  before  the  question  in  dispute  was  raised, 

Bnlings.— (a).  The  judgment  of  an  Appellate  Court,  reversing  that  of 
a  Court  of  first  instance,  on  a  question  as  to  the  existence  of  relation- 
ship, rested  mainly  on  a  statement  recorded  in  prior  settlement — 
proceedings  as  made  by  a  person  since  deceased,  who  was  employed 
therein  as  muhtear  by  certain  members  of  the  family.  This  judgment 
was  reversed  on  a  second  appeal  by  the  Court  above  on  the  ground 
that  the  statement  was  inadmissible,  not  coming  within  the  meaning 
of  this  section,  as  that  of  a  person  having  special  means  of  know- 
ledge on  the  question.  Held,  that  the  statement  was  inadmissible, 
as  it  appeared  that  his  only  means  of  knowledge  was  from  his  being 
instructed  as  such  muktear,  he  not  having  been  a  member  of  the 
family,  nor  intimately  connected  with  it,  nor  having  had  any  special 
means  of  knowing  its  concerns— ^an^ram  Singh  v.  Rajan  Bahi  and 
another,  1.  L.  R.  12  Cal.  219  (P.  C.) 

(&).  Evidence  of  statements  made  by  a  deceased  family  priest 
as  to  the  relationship  of  the  members  of  the  family  may  be  given 
tinder  this  clause — Shamlal  Singh  v.  Radha  Bibi  and  another,  4 
C.  L.  R.  173. 

(c).  It  does  not  relate  to  statements  made  by  interested  parties, 
in  denial  in  the  course  of  litigation,  of  pedigrees  set  up  by  the 
opposite  parties— iV^aryaw  Kuar  v.  Chundi  Din,  I.  L.  R.  9  AIL  467. 

(d).  A,  the  son  of  a  deceased  zemindar,  sued  his  widow  and 
brother  B  and  C,  for  possession  of  the  eemindari  which  was  im- 
pai-tible.  In  order  to  prove  that  A  was  illegitimate,  C  filed  two 
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petitiom,  purporting  to  have  been  signed  and  sent  to  the  Collector  of 
the  district  by  C,  in  1871,  referring  to  A's  mother  as  a  concubine. 
C  was  not  examined  as  a  witness.  Held,  that  their  contents  were  not 
evidenoe — Parvathu  v.  Thirumala,  I.  L.  B.  10  Mad.  334. 

(0).  A  deceased  person  in  a  draft  will  in  his  handwriting,  but  not 
signed  by  him,  described  a  woman  C  by  her  maiden  name  and  "  as 
passing  as  his  wife."  Eeld,  that  the  document  was  admissible  in 
evidence  on  a  question  of  the  declarant's  marriage  with  C — L.  R. 
Lambert's  Trusts,  56  L.  J.  Ch.  122. 

(  / ).  In  a  suit  to  recover  possession  of  immoveable  property,  a 
horoscope  was  tendered  in  evidence  by  the  plaintiff,  which  the 
plaintiff  said  had  been  given  to  him  by  his  mother,  and  had  been 
seen  by  members  of  his  family,  and  used  on  the  occasion  of  his 
marriage.  He  was  unable  to  say  by  whom  the  horoscope  or  an  en- 
dorsement  on  it  had  been  made.  The  endorsement  purported  to  state 
what  his  age  was.  Edd^  that  the  horoscope  was  not  admissible — 
Ramnatyan  Kallia  v.  Mont  Bibt,  I.  L.  R.  9  OaL  613.  This  case  has 
been  followed  in  Satis  CAunder  Mukerjee  v.  Hohendra  Lai  Paiacky 
I.  L.  R.  17  Cal.  849.  Both  these  cases  have  been  doubted  in 
Ba^  Oondan  v.  JU^a  Oondan  and  othersy  I.  L.  B.  17  Mad.  134,  in 
which  it  was  held  that  the  defendants  could  put  in  as  admission  under 
17  and  18  a  horoscope  of  the  plaintiff. 


(^).  For  the  purpose  of  the  decision  of  a  question  of  limitation  it 
was  necessary  to  prove  the  date  of  the  plaintiffs  birth.  The  plaintiff 
and  one  of  his  witnesses  each  spoke  to  statements  made  to  them  by 
relatives  of  the  plaintiff  who  were  since  deceased,  relating  to  the 
date  of  the  plaintiff's  birth,  ffeldy  that  such  statements  were 
admissible  in  evidence  under  this  clause— (^ainc*  v.  Outhree,  L.  R. 
18  Q.  B,  D.  818  not  followed).  Ram  CAundra  JDutt  v.  Jogevwar 
Narayan  Deo,  I.  L.  R.  20  Cal.  758. 

(A).  In  a  suit  on  a  promissory  note,  to  which  the  only  defence  was 
minority,  a  statement  made  by  the  defendant's  father  (who  died  be- 
fore proceedings  by  way  of  suit  had  been  contemplated)  to  a  witness 
as  to  the  age  of  his  son,  held  to  be  inadmissible  as  evidence  of  the 
age  of  the  defendant  and  in  support  of  his  defence— j^^e/nn  BeAary 
Daw  V.  Sreedam  CAunder  Dey,  I.  L.  R.  13  Cal.  42.  This  case  was 
decided  on  the  principle  that  the  rule  which  admits  hearsay  evidence 
in  pedigree  cases  is  confined  to  the  proof  of  the  pedigree,  and  does 
not  a[^ly  to  proof  of  the  facts  which  constitute  a  pedigree,  such  as 
birth,  death,  and  marriage,  when  they  have  to  be  proved  for  other 
purposes. 
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(t).  The  incidental  mention  of  a  child's  age  in  the  recital  of  a  will 
was  held  to  be  no  proof  of  the  exact  age  of  such  child — NUmoni 
Chowdhary  v.  ZahirunnessOy  8  W.  R,  371. 

Olanse  7.— This  clause  does  not  declare  all  reputation  to  be  relevant, 
but  that  only  which  consists  of  statements  contained  in  any  deed,  will« 
or  other  document  relating  to  any  transaction  bj  which  any  right  or 
custom  was  created^  claimed^  modified^  recognized^  asserted  or  denied^ 
or.  which  was  inconsistent  with  its  existence.  The  clause,  therefore,  does 
not  provide  for  the  admissibility  of  parol  evidence  of  reputation  in 
the  cases  to  which  it  applies. — Field,  6th  £d.,  196.  The  efifect  of  this 
clause  is  that  a  recital  or  other  statement  of  a  relevant  fact,  contained 
in  any  document  admissible  under  sec.  13,  would  be  itself  relevant,  if 
the  party  making  the  statement  were  dead  or  non^producible. 

(a).  In  a  suit  to  establish  the  existence  of  a  family  custom,  the 
plaintifis  offered  in  evidence  a  deed  containing  a  recital  that  the 
custom  of  the  family  was  as  alleged  in  the  plaint,  and  a  covenant  to 
do  nothing  contrary  to  it.  The  deed  was  executed  before  iction 
brought  by  the  present  plaintiffs,  and  also  by  a  plaintiff  who  had 
died  since  the  institution  of  the  suit,  and  as  the  plaintiff  alleged,  by 
a  '  considerable  majority '  of  the  family,  but  the  defendant  was  not 
a  party  to  it.  Held,  that  the  deed  was  admissible  as  evidence  on 
behalf  of  the  plaintiffs,  though  they  could  themselves  be  called  as 
witnesses  ;  but  that,  though  admissible,  the  custom  as  against  the 
defendant  must  be  proved  aliunde — Harronath  MvUic  v.  Nittanund 
Mullic,  10  B.  L.  R.  263. 

Olanse  8.— (a).  The  meaning  of  this  clause  is,  that  when  a  number 
of  persons  assemble  together  to  give  vent  to  one  common  statement, 
which  statement  expresses  the  feelings  or  impressions  made  in 
their  mind  at  the  time  of  making  it,  that  statement  may  be  repeated 
by  the  witnesses  and  is  evidence.  That  certainly  does  not  mean  that 
a  Police-officer  may  go  round,  collect  a  great  number  of  statements 
from  persons  in  different  places,  and  afterwards  put  those  statements 
in  second  hand  before  the  Court  as  evidence  which  may  affect  the 
result  of  a  criminal  trial —  Vide  The  Queen  v.  Bam  Dutt  Chowdhry^ 
23  W.  R.  Cr.  35. 

(6).  In  the  case  of  Du  Bost  v.  Beresford^  the  plaintiff  sued  the 
defendant  for  damages  for  hacking  a  picture  to  pieces,  which  the 
plaintiff  had  exhibited  for  money.  The  defendant  alleged  that  the 
picture  was  a  scandalous  libel  upon  his  brother  and  sister  ;  and  in 
order  to  show  whether  the  painting  was  made  to  represent  these 
persons,  the  declarations  of  the  spectators,  while  looking  at  the  picture 
in  the  exhibition,  were  admitted  in  evidence. 

•  2  CampbeU's  Reports,  611. 
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lUitsifaiums, — lUustration  (a)  applies  to  c1.  1.  IllusiratioDS  (h),  (c), 
(<0»  (s)j  W  ^VP^y  ^  ^^  ^*  Illustration  (e)  applies  to  cl.  3.  Illustra- 
tions (0  and  0* )  apply  ^^  °1-  4-  Illustrations  (/),  (k)  and  (I)  apply  to 
cL  5.    lUustratioQ  (m)  applies  to  cl.  6.    Illustration  (n)  applies  to  cl.  8. 

33.  Evidence  given  by  a   witness  in   a  judicial 

Relevancy    of    procccding,    OF    before    any   person 

oertoin   evidence     authorized     by    law    to   take    it,    IS 

mibeequent  'pro-     relevant  for  the  purpose  of  proving,  in 

eeedioff,  the  truth  •  j    •     j  •    •    i  t 

of  facte  therein  a  subscqucnt  judicial  proceeding,  or 
■^*^  in  a  later  stage  of  the    same  judicial " 

proceeding,  the  truth  of  the  facta  which  it  states, 
when  the  witness  is  dead  or  cannot  be  found,  or  is 
incapable  of  giving  evidence,  or  is  kept  out  of  the 
way  by  the  adverse  party,  or  if  his  presence  cannot 
be  obtained  without  an  amount  of  delay  or  expense 
which,  under  the  circumstances  of  the  case,  the 
Court  considers  unreasonable. 

Provided — 

That  the  proceeding  was  between  the  same 
parties  or  their  representatives  in  interest. 

That  the  adverse  party  in  the  first  proceeding 
had  the  right  and  opportunity  to  cross-examine. 

That  the  questions  in  issue  were  substantially 
the  same  in  the  first  as  in  the  second  proceeding. 

Explanation. — A  criminal  trial  or  inquiry  shall 
be  deemed  to  be  a  proceeding  between  the  prose- 
cutor and  the  accused  within  the  meaning  of  this 
section. 

Seope  of  the  section. — This  section  gives  the  Courts  new  powers, 
which  require  to  be  exercised  with  great  caution.  There  is  no  doubt 
that  it  is  still  necessary  (just  as  much  as  ever  it  was)  to  produce 
every  witness  at  the  trial,  unless  it  is  proved  to  be  either  actually 
impossible  to  produce  him,  or  to  be  so  difficult  to  do  so  that  it  is 

18 
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tinder  th0  cireamstaBces,  un  reaaonable  to  insiBt  on  his  production.* 
Evidence  given  in  a  judicial  proceeding  by  a  witness,  is  admissible  as 
evidence  in  a  subsequent  judicial  proceeding  only  in  the  following 
emergencies  : — (i),  when  the  witness  is  dead  ;  (ii),  when  he  cannot 
be  found  ;  (iii),  when  he  is  incapable  of  giving  evidence  ;  (iv),  when 
he  is  kept  out  o(  the  way  by  the  adverse  party  ;  and  (v),  when  his  pre- 
sence cannot  be  obtained  without  an  amount  of  delay  or  expense,  which, 
under  the  circumstances  of  the  case,  the  Court  considers  unrea8onable.t 
As  the  exclusion  of  such  evidence  would  in  many  cases  result  in 
serious  miscarriage  of  justice,  it  has  been  thought  advisable  to 
receive  it  in  the  emergencies  mentioned  above  :  Provided— 1«,  that  the 
proceeding  was  between  the  same  parties  or  their  representatives 
in  interest ;  2ml,  that  the  adverse  party  in  the  first  proceeding  had 
the  right  and  opportunity  to  cross-eximiine  ;  and  Srdy  that  the  questions 
in  issue  were  substantially  the  same  in  the  first  as  in  the  second  pro* 
oeeding. 

How  to  be  prorad.— The  burden  of  proving  the  circumstances  which 
render  such  evidence  admissible,  lies  on  the  person  who  wishes  to  give 
it.  When  proof  of  evidence  given  on  previous  occasions  is  admissible, 
it  may  be  proved  by  the  production  of  the  record  or  a  certified 
copy  (sec.  76).  Sec.  80  of  the  Act  provides  that  a  document 
purporting  to  be  a  record  of  evidence  shall  be  presumed  to  be  genuine ; 
that  statements  made  as  to  the  circumstances  under  which  it  was 
taken  shall  be  presumed  to  be  true,  and  the  evidence  to  have  been 
duly  taken. 

Qrounds  of  Admissibility.— When  the  evidence  of  an  absent 
witness  is  admitted  under  this  section,  the  grounds  for  its  admission 
should  be  stated  fully  and  clearly,  so  as  to  enable  the  Appellate 
Courts  to  judge  of  the  propriety  of  its  iAmiaaion^The  Queen  v, 
JHowjcm^  alias  yane  Khan,  20  W.  R.  Cr.  69. 

Dead.— Ftd!0  Provisions  of  sees.  107  and  108,  poet 

Oaiinot  be  found.— In  criminal  proceedings,  the  common  law  of 
England  does  not  allow  to  be  admitted  the  former  deposition  of  a 
witness,  on  mere  proof  that  the  witness  himself  cannot  be  found  after 
diligent  search.  Neither  will  it  be  received,  though  satisfactory 
proof  be  given  that  the  witness  was  not  absent  from  any  intention 
to  defeat  justice,  but  that,  being  a  foreigner,  he  had,  since  the  prisoner 
was  committed  for  trial,  returned  to  his  own  country,  and  was  at 
the  time  of  the  trial  resident  abroad^  FtV/tf  Taylor,  sea  445. 

IncaiMtble  of  giving  evidence.-  Vide  notes  to  sec.  32,  <mu, 

•  Tk€  Qitcen  V.  Moujan,  80  W.  R.  Cr.  «•. 

t  Mn^^rm  qf  India  y.  Mul%  I.  L.  B.  S  All.  CM. 
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UllMMW — ^When  the  deposition  is  sought  to  he  read  od  the  grouod 
of  the  sickness  of  the  witness,  it  must,  of  course,  be  iMX)ved  that  he  iS| 
at  the  actUAl  time  of  the  trial,  too  ill  to  travel ;  and  the  Judges,  very 
properly,  seem  inclined  to  hold  that  this  fitct  should  be  strictly  estab> 
lished.  Mere  proof  that  the  witness  was  confined  to  his  bed  some  days 
before,  will  not  suffice  ;  and  as  a  general  rule,  it  will  be  prudent,  though 
it  is  not  absolutely  necessary,  to  have  the  testimony  of  a  medical 
man.— Taylor,  sea  456. 

(a).  To  bring  a  case  within  this  section,  in  order  to  admit  a 
deposition  of  a  witness  alleged  to  be  unable  to  attend  by  reason  of 
illness,  it  is  not  sufficient  that  such  witness  should  be  stated  to  be 
ill  and  confined  to  the  house,  but  precise  evidence  should  be  required 
by  the  Court  as  to  the  nature  of  the  illness  and  the  incapacity  to 
attend.— /n  re  Atgar  Houeiny  8  a  L.  R  124. 

{by  A  suggestion  that,  owing  to  the  old  age  and  nervousness  of  the 
witness,  bis  being  examined  in  Court  might  be  attended  with  danger, 
is  not  a  sufficient  ground  within  this  section  for  allowing  his  deposition 
to  be  read— -fff^.  v.  Farr^ly  43  L.  J.  M.  C  94. 

{e).  If  from  the  nature  of  the  illness  or  other  infirmity  no  reason* 
able  hope  remains  that  the  witness  will  be  able  to  afipear  in  Court 
on  any  future  occasion,  his  deposition  is  certainly  admissible. 

Incoarenience  to  witness.— Inconvenience  to  witnesses  is  no 
ground  allowed  under  this  section. —  Vide  ^ueen-ffrnpregs  v.  T.  Burhe^ 
I.  L.  R  6  AIL  224. 

Kept  out  of  the  way.— The  proposition  that,  if  a  witness  be  kept 
out  of  the  way  by  the  adversary,  his  former  statements  on  oath  will 
be  admissible,  rests  chiefly  on  the  broad  principle  of  justice,  which 
will  not  permit  a  party  to  take  advantage  of  his  own  wrong. 

XTnreasaiiable  delay.— (a).  Before  a  Sessions  Judge  can  admit  the 
depositions  of  witnesses  given  in  a  former  judicial  proceeding  as  evi- 
dence before  him,  it  ought  to  appear  that  the  presence  of  the  wit- 
nesses could  not  be  obtained  without  an  amount  of  delay  or  expense 
which  the  Court  considers  unreasonable  ;  and  if  there  is  nothing  of 
a  special  nature  to  stand  in  the  way,  the  case  should  be  adjourned  to 
the  next  Sessions  to  procure  the  attendance  of  the  witnesses— 7%« 
<iu£en  V.  Lukhun  Santhal,  21  W.  R  Cr.  66.  In  this  case  Phear  J. 
observed  :  "  Now,  it  might  very  well  be  that,  in  the  view  which  the 
Judge  had  taken  of  the  case,  *  the  delay  and  expense  of  postponing 
the  trial,  in  order  that  the  absent  witnesses  might  be  able  to  appear, 
Was  a  useless  delay  and  expense.'  But  it  does  not  follow  that  the 
delay  and  expense  of  bringing  the  witnesses  was,  under  all  the  circum- 
stances of  the  case,  unreasonable.    The  delay   could  hardly,  in  a 
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matter  of  this  kind,  where  the  charge  against  the  prisoner  was  that 
of  having  committed  murder,  the  delay  of  an  adjournment  to  the 
next  Sessions,  could  not  in  itself  very  well  be  considered  unreason- 
able for  the  purpose  of  enabling  the  case  to  be  duly  tried  on  vivd 
voce  testimony,  and  the  expense  of  bringing  the  witnesses  for  the 
prosecution,  and  any  other  expense  that  might  be  attendant  upon 
this  delay,  could  hardly  of  itself  under  the  circumstances  disclosed  to 
us,  be  considered  unreasonable,  unless  it  is  so  in  almost  every  case 
which  is  tried.  The  prisoner  certainly  had  a  right  to  expect  that 
the  witnesses  should  be  brought  to  give  their  testimony  vi'd  loce 
before  the  Sessions  Court,  and  any  expense  or  delay  that  might  be  neces- 
sary for  that  purpose  must,  in  the  absence  of  special  facts,  be  taken 
as  reasonable  rather  than  unreasonable. 

See  also  Queen-Empress  v.  A,  M.  Jacohy  I.  L.  R.  19  Cal.  113. 

(6).  The  provisions  as  to  admitting  previous  depositions  of  wit- 
nesses on  the  ground  of  luireasonable  delay  or  expense,  should  be 
sparingly  applied,  and  certainly  not  in  a  case  where  the  witness  is 
alive,  and  his  evidence  reasonably  procurable.  It  is  only  in  extreme 
cases  of  expense  or  delay  that  the  personal  attendance  of  a  witness 
should  be  dispensed  with — Vide  Empress  of  India  v,  MulUy  L  L.  R 
2  All.  646. 

(This  ruling  follows  Queen  v.  Belat  Alt,  19  W.  R.  Cr.  67  and  Em- 
press  V.  Oanrajy  I.  L.  B,  2  All.  444). 

(c).  A  Court  of  Session  is  not  at  liberty  to  treat  a  deposition  sent 
up  with  the  record,  and  made  by  the  recording  officer  before  the  com- 
mitting officer  to  the  effect  that  the  deponent  did,  in  fact,  duly  make 
before  him  the  statement  recorded,  as  evidence  of  that  fact.  In  such 
a  case,  the  recording  officer  must  himself  be  called  and  examined  by 
the  Court  of  Session,  except  in  cases  in  which  the  presence  of  the 
recording  officer  cannot  be  obtained  without  an  amount  of  delay  or 
expense  which,  under  the  circumstances  of  the  case,  the  Court  of 
Session  considers  unreasonable — Noshi  Mistri  and  another  v.  Em- 
press, I.  L.  R.  5  Cal.  958. 

Bllpresentative  in  intere8t.--In  order  to  satisfy  the  requirements 
of  this  section  the  two  suits  must  be  brought  by  or  against  the 
same  parties  or  their  representatives  in  interest  at  the  time  when  the 
suits  are  proceeding  and  the  evidence  14  gien—Sitanath  Doss  v. 
Mohesh  Chunder  Chuckerhutty,  I.  L.  R.  12  Cal.  627.  See  also  Mrino- 
moyee  Dahia  v.  Bhoohan  Moyee  Dabia,  23  W.  R.  42, 

Oro88-Ezainination.-*It  must  appear  that  the  party  against  whom 
depositions  given  in  a  previous  judicial  proceeding  are  offered  in 
evidence,  had  the  power  and  opportunity  of  cross-examining  tbe 
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witnesses  ;  but  it  is  by  no  means  requisite  that  he  should  exercise 
that  power.  This  section  will  not  allow  a  co-defendant  to  use  as  evi- 
dence in  a  subsequent  proceeding  the  evidence  of  a  witness  produced 
by  another  co-defendant. 

(a).  In  1874  five  out  of  six  persons  who  were  named  as  having 
committed  a  murder  were  arrested,  and  after  inquiry  before  a  Magis- 
trate were  tried  before  the  Court  of  Session  and  convicted.  At  the 
time  of  the  inquiry  before  the  Magistrate  the  sixth  accused  person 
absconded,  as  was  recorded  by  the  Magistrate.  In  their  examination 
before  that  officer,  the  witnesses  deposed  to  the  absconder  having 
been  one  of  the  participators  in  the  crime  charged  against  the  prison* 
ers  then  under  trial.  In  the  Sessions  Court  the  Judge  did  not  record 
that  the  sixth  accused  person  had  absconded,  and  the  evidence  was 
recorded  only  against  the  prisoners  then  under  trial.  In  1886  the 
absconder  was  apprehended  and  tried  before  the  Court  of  Session 
upon  the  charge  of  murder.  At  that  time  most  of  the  former  wit- 
nesses were  dead,  and  the  Sessions  Court  referring  to  this  section, 
admitted  in  evidence  against  the  prisoner  the  depositions  given  in 
1874  before  both  the  Magistrate  and  the  Sessions  Court.  He  also  ad- 
mitted the  deposition  of  a  surviving  witness  which  had  been  given  in 
1874  before  the  Sessions  Court.  This  witness  now  also  gave  evi- 
dence against  the  prisoner.  Held^  that  the  depositions  were  not  ad- 
missible in  evidence  under  this  section,  the  prisoner  not  having  been 
a  party  to  the  former  proceedings,  and  not  having  then  had  an  oppor- 
tunity of  cross-examining  the  witnesses — Queen-Empress  v.  Is/uri 
Singh,  I.  L.  R.  8  AIL  672. 

(6).  Depositions  of  absent  witnesses  are  only  admissible  when  the 
prisoner  has  had  the  right  and  the  opportunity  to  cross-examine— 
Queen  v.  Etwari  Dharx^  21  W.  R.  Cr.  12. 

(c).  A,  B,  and  C  having  been  charged  with  murder  before  a 
Magistrate,  two  vakeels  presented  their  vakalutnamahs,  and  applied 
to  be  allowed  to  conduct  the  defence  of  the  accused.  The  Magistrate 
refused  permis  sion,  and  after  recording  the  depositions  of  the  witnesses 
committed  the  accused  to  take  their  trial  before  the  Sessions  Court. 
In  the  Court  of  the  Magistrate  the  only  material  evidence  for  the 
prosecution  was  that  of  three  witnesses,  who  on  being  examined  in 
the  Sessions  Court,  denied  all  knowledge  of  the  facts  to  which  they 
had  deposed  before  the  M  agistrate.  Two  of  them  denied  having 
made  the  statements  recorded,  while  the  third  admitted  the  statements 
attributed  to  him,  but  asserted  they  were  false  and  made  under 
pressure.  The  Sessions  Judge,  disbelieving  the  statements  made  in 
hLi  Court,  thoreapon  uuder  sec.  24.9,  Criminal  Procedure  Code,  used  the 
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previous  depoaitioos  as  evidence  in  the  case,  and  mainly  upon  these,  con- 
victed the  accused  of  murder.  The  prisoners  appealed  to  the  High  Court, 
on  the  ground  that  the  previous  depositions  ought  not  to  have  heea 
used  as  evidence  in  the  case,  as  the  Magistrate  had  reAised  to  allow 
their  pleaders  to  appear  and  cross-examine  the  witnesses  who  made 
the  depositions.  The  High  Court  Judges  (Jackson  and  Tottenham 
J  J.)  held  that  the  depositions  were  admissible.  They  said :  **  It  does 
not  appear  that  the  pleaders  who  were  retained  by  the  accused  made 
any  attempt  to  cross-examine  the  witnesses,  for  they  might  have 
suggested  to  the  acciised  the  proper  questions  to  be  put  to  the  wit- 
nesses ;  nor  in  fact  are  we  disposed  to  think  that  at  that  stage  of  the 
proceedings,  cross-examination,  if  resorted  to,  would  have  been  of  any 
benefit  to  the  accused.  Very  probably  it  would  not,  the  Court  thinks, 
have  been  resorted  to  at  all"— /n  the  matter  of  Dkam  Mondul  and 
other 8,  6  C.  L.  R.  53.  With  due  deference  to  the  opinion  of  the  eminent 
Judges  who  decided  this  case,  we  are  inclined  to  think  that  the  rea- 
soning of  their  Lordships  is  not  sound,  and  that  the  depositions  ought 
not  to  have  been  considered  as  *  duly  taken,'  in  the  presence  of  the  ac- 
cused. Sees.  208  and  356  of  the  Criminal  Procedure  Code  and  sec.  138 
of  the  Code,  make  it  clear  that  no  deposition  is  to  be  considered  as 
*  duly  tcJcen '  if  the  party  against  whom  it  is  given,  desires  to  cross- 
examine  the  deponent  and  is  denied  the  right  to  do  so. 

Questions  in  issue,  substantially  the  same.~(a).  Although  the 
Act,  in  using  the  word  *  questions'  in  the  plural,  seems  to  imply  that 
it  is  essential  that  all  the  questions  shall  be  the  same  in  both 
proceedings  to  render  the  evidence  admissible,  that  it  is  not  the 
intention  of  the  law.  The  principle  involved  in  requiring  identity 
of  the  matter  in  issue,  is  to  secure  that  in  the  former  proceeding  the 
parties  were  not  without  the  opportunity  of  examining  and  cross- 
examining  to  the  very  point  u^ion  which  their  evidence  is  adduced  in 
the  subsequent  proceeding.  And  though  separate  proceedings  may 
involve  issues,  of  which  some  only  are  common  to  both,  the  evidence 
to  those  common  issues  given  in  the  former  proceeding  may  (on  the 
conditions  mentioned  in  the  section  arising)  be  given  in  the  subsequent 
proceedings.  Thus,  '*  if  in  a  dispute  respecting  lands,  any  fact  comes 
directly  in  issue,  the  testimony  given  to  that  fact  is  admissible  to 
prove  the  same  point  in  another  action  between  the  same  parties,  or 
their  privies,  though  the  last  suit  relates  to  Other  lands— Vide  Ramma 
Reddi  petitioner^  I.  L.  R.  3  Mad.  48. 

(fr).  In  the  case  of  Rochia  Mohato,  I.  L.  R.  7  Cal  42,  Pontifex  J. 
observed :  "  It  appears  to  us  that,  by  '  the  questions  in  issue,'  referred 
to  in  sec.  33,  being  required  to  be  *  substantially  the  same,'  it  is  not 
intended  that,  in  a  case  where  the  prisoner  injured  dies  subsequently 
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to  the  enquiry  before  the  Magistrate,  his  evidoDce  is  hot  to  be  used 
before  the  Sessions  Court,  because  in  consequence  of  his  death  other 
charges  are  framed  against  the  accused.  The  question  whether  the 
proviso  to  sec.  33  is  applicable,  that  is,  whether  the  questions  in 
issue  are  substantially  the  same,  de^iends  upon  whether  the  same 
evid^ice  is  applicable,  although  different  consequences  may  follow 
from  the  same  act.  Now,  here  the  act  was  the  stroke  of  a  sword 
which,  though  it  did  not  immediately  cause  the  death  of  the  deceased 
person,  yet  conduced  to  bring  about  that  result  subsequently.  In 
consequence  of  the  person  having  died,  the  gravity  of  the  offence 
became  presumptively  increased  ;  but  the  evidence  to  prove  the  act 
with  which  the  accused  was  charged  remained  precisely  the  same." 

InstanceB  of  Admissible  depositions.— (a).  A  prisoner  accused 
ci  having  committed  murder  at  Zanzibar  was  sent  by  the  British 
Consul  there  for  trial  before  the  High  Court  at  Bombay.  The  Consul 
could  not  enforce  the  attendance  of  witnesses  at  Bombay,  but  he 
transmitted  to  the  High  Court  the  depositions  which  he  had  taken 
in  the  course  of  the  inquiry  he  had  held  with  regard  to  the 
commission  of  the  alleged  offence.  In  the  absence  of  the  witnesses 
these  depositions  were  tendered  in  evidence  at  the  trial  in  Bombay. 
ffddy  that  the  British  Consul  at  Zanzibar  was  authorized  to 
take  the  depositions  and  that  they  were  admissible  in  evidence  at 
the  trial,  under  this  section — Empress  v.  Dossaji  QtUam  ffusein^ 
L  L.  R  3  Bom.  334. 

(5).  Where  a  witness  testified  in  a  suit,  wherein  A  and  several 
others  were  plaintiflfs  and  B  defendant,  his  testimony  was,  after  his 
death,  held  admissible  in  a  subsequent  action  relating  to  the  same 
matter  brought  by  B  against  A  alone—  Wright  v.  Doe  d.  Tatham^ 
1  A.  and  K  3. 

(c).  If  in  a  dispute  respecting  lands  any  fact  comes  directly  in 
issue,  the  testimony  given  to  that  fact  is  admissible  to  prove  the  same 
point  in  another  action  between  the  same  parties  or  their  privies, 
though  the  last  suit  relate  to  other  lands— Z)o«  v.  Foster^  1  A.  and 
E.791. 

(cO-  A  deposition  taken  on  a  charge  either  of  assault  and  robbery 
or  of  stabbing,  or  of  doing  grievous  bodily  harm,  can,  after  the  death 
of  the  witness,  be  read  upon  a  trial  for  murder,  where  the  two  charges 
relate  to  the  same  transaction.—  Vide  Taylor,  sec.  436. 

Provisions  of  law  for  the  examixiation  of  witnesses  by  com- 
mission.— <a).  Sees.  388  to  391  of  the  CivU  Procedure  Code  provide 
for  the  issue  of  commissions  for  the  examinations  of  witnesses  in 
civil  ( 
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(5).  As  to  the  practice  when  witneases  are  examined  under  a  com- 
mission issued  by  the  High  Court  on  its  original  side  refer  to  (1) 
Pran  Krishna  Chandra  v.  Biswa7iath  Chandra^  8  B.  L.  E.  App.  101  ; 
(2)  Dwarkanath  v.  Oanga  Devi,  8  B.  L.  R.  App.  102. 

(c).  Sees.  503-507  of  the  Code  of  CrimiDal  Procedure,  provide  for 
the  examination  of  witnesses  by  commission  in  criminal  proceedings. 

{d).  As  to  execution  of  commission  issued  by  foreign  Criminal 
Courts  refer  to  sec.  19  of  *  The  Foreign  Jurisdiction  and  Extradition 
Act*  XXI  of  1879. 

Evidence  taken   by  commission  cannot  be  read  as  evidence,  unless 
the  commission  be  issued  by  the  Court  itself,  or  unless  it  is  admissible 
under  this  section — Vide  Empress  v.   Debi  Prasad,    I.  L.  R.  6  Cal.  , 
632  ;  Queen-Empress  v.  T,  Burke,  I.  L.  R.  6  AIL  224 ;  Queen- Empress 
T.  Jacob,  I.  L.  E.  19  Cal.  113. 

Instances  of  inadmissible  depositions.— (a).  This  section  does 
not  apply  to  the  deposition  of  a  witness  in  a  former  suit  which  is 
sought  to  be  used  against  him  in  a  subsequent  suit  in  which  he  is  a 
defendant,  not  as  evidence  between  the  parties,  but  as  an  admission 
against  himself— iSoo/a?!  Bibi  v.  Achmut  Ali,  21  W.  R.  414. 

(&).  The  evidence  of  a  witness  taken  upon  commission  is  not  ad- 
missible in  a  criminal  trial  held  before  the  High  Court,  unless  it  can 
be  shown  that  such  evidence  was  so  taken  upon  an  order  made  by 
that  Court  under  sec.  76  of  Act  X  of  1875  or  unless  it  is  admissible 
under  this  B^tiow—Emprees  v.  Ddbi  Prasaud,  I.  L.  R.  6  CaL  532. 
Vide  also  Queen-Empress  v.  A.  M,  Jacob,  I.  L.  R.  19  CaL  113. 

(c).  A  deposition  made  by  a  person  wherein  he  denied  on  oath  that 
he  had  presented  a  certain  petition  in  Court  which  purported  to  be 
from  him,  was  held  to  be  inadmissible  as  evidence  under  this  section, 
because  the  person  might  have  been  brought  into  Court,  but  was  not 
brought  by  those  who  pleaded  the  said  deposition — Bkooban  Moyee 
Dassi  V.  Ambica  Cham  Sett  and  others,  23  W.  R.  343. 

{d).  The  evidence  of  a  witness  given  in  a  proceeding  pronounced  to 
be  curam  nonjitdice  cannot  be  used  under  this  section,  if  the  witness 
is  dead,  on  a  retrial  before  a  competent  Court.  Rami  Reddi  v. 
Seshu  Reddi,  I.  L.  R.  3  Mad.  48.  In  this  case  B  charged  A  with 
criminal  breach  of  trust,  and  S  gave  evidence  in  support  of  the 
charge  ;  A  being  acquitted  R  was  tried  for  making  a  false  charge  and 
S  for  perjury  :  Held,  that  the  depositions  given  by  witnesses  in  the 
first  case  could  be  used  against  R  in  the  second  case,  but  not  against 
S  under  this  section. 

(e).  If  the  point  in  issue,  though  very  similar,  was  so  far  difierent 
in  the  two  proceedings,  that  the  witness,  who  was  called  to  prove  or 


Digitized  by 


Google 


SbOS.  33-34.]  OF  THE  RSLEVANCT  OF  FACTS.        143 

disprove  the  issue  in  the  former,  need  not  have  been  fully  cross- 
examined  in  r^ard  to  the  matters  in  controversy  in  the  latter,  his 
deposition,  if  tendered  on  the  second  trial,  will  be  excluded—  Vide 
Tajlor,  sec.  437. 

Where  a  summons  was  taken  out  for  service  upon  one  J,  who  lived 
at  a  Kaekari  house,  but  the  peon  in  his  return  stated  that  he  was  un- 
able to  find  him  and  serve  him  personally,  and  had  hung  up  the  sum- 
mons in  the  Kachari  house  ;  and  there  was  evidence  to  show  that  J 
had  suddenly  disappeared  from  the  Kachari^  and  that  inquiiy  had  been 
made  for  him  in  his  native  village,  but  without  result,  it  was  held 
that  J's  former  deposition  was  properly  admitted— i^mpreM  v.  Rockia 
Mahato,  I.  L.  B.  7  CaL  42. 

StcUements  made  under  Special  Circumstances, 
34.  Entries  in  books  of  account,  regularly  kept 
_       ,      .       in  the  course  of  business,  are  relevant 

Entries  i  b  r      a  ,  » 

books  of  account  whenever  they  refer  to  a  matter  nito 
w  en     evan  which   the    Court  has  to  inquire,  but 

such  statements  shall  not  alone  be  sufficient  evi- 
dence to  charge  any  person  with  liability, 

Illustratum, 

A  sues  B  for  Rs.  1,000,  and  shows  entries  in  his  account-book 
showing  B  to  be  indebted  to  him  to  this  amount.  The  entries 
are  relevant,  but  are  not  sufficient,  without  other  evidence,  to 
prove  the  debt. 

Purport  of  the  section. — This  section  has  made  an  alteration  in 
the  law  as  laid  down  by  sec.  43,  Act  II  of  1855.  By  sea  43,  Act 
II  of  1855,  documents  of  the  kind  herein  mentioned,  were  declared 
to  be  only  admissible  as  corroborative,  but  not  as  independent,  proofs 
of  the  facts  stated  therein.  That  language  has  not  been  adopted 
in  the  present  Act  The  only  limitation  in  this  section  is  that 
statements  contained  in  such  documents  shall  not  alone  be  sufficient 
evidence  to  charge  any  one  with  liability. 

Sees.  34  to  38  relate  to  statements  which  are  made  under  circum- 
stances which  in  themselves  are  a  strong  reason  for  believing  them 
to  be  true,  and  in  these  cases  there  is  generally  little  use  in  calling 
the  persons  by  whom  the  statements  were  made. 

Banker's  Books.— (a).  Banker's  books  kept  according  to  the 
custom  of  Mahajans  are  not  of  themselves  sufficient    evidence    to 

19 
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establish  a  demand  against  the  representatiree  of  a  deceased 
customer.  Strict  proof  of  the  debt  should  be  given — RaikrUkna 
T.  Rai  Hari  Krishna,  5  Moo.  I.  A.  432. 

(6).  Whore  the  fact  of  payments  bj  a  banking  firm  is  distinctly 
put  in  issue  the  books  of  the  firm  being  at  most  corroborative  evidence, 
the  mere  general  statement  of  the  banker  to  the  efiect  that  his 
books  were  correctly  kept  is  not  sufficient  to  discharge  the  burden 
of  proof  that  lies  upon  him — Bahu  Qanga  Prasad  and  another  v. 
Babu  Indrajit  Singh  and  another,  23  W.  R.  (P.  C.)  390. 

(c).  The  Banker's  Books  Evidence  Act,  XYIII  of  1891,  makes 
certified  copies  of  entries  in  Banker's  books  prtmd  facie  evidence 
of  the  existence  of  such  entries,  and  admissible  in  evidence  to  the 
same  extent  as  the  originals* 

Books  of  Acconntr.— The  regular  proof  of  books  of  account, 
requires  that  the  clerics  who  have  kept  those  accounts,  or  some 
person  competent  to  speak  to  the  facts,  should  be  ci^led  to  prove 
that  they  have  been  regularly  kept,  and  to  prove  their  general 
accuracy.  Although  it  may  be  no  doubt  important  to  show,  that 
the  person  making  or  dictating  the  entries  had  or  had  not  a  personal 
knowledge  of  the  facts  stated,  this  is  a  question  which,  according 
to  the  law  as  laid  down  in  this  section,  affBcts  the  value,  not  the 
admissibility,  of  the  entries.  All  that  is  required  now  is  that  entries 
in  accounts  should,  in  order  to  be  relevant,  be  regularly  kept  in 
the  course  of  business.*  Under  the  English  common  law  a  party 
is  not  allowed  to  prove,  in  his  own  behalf,  an  entry  in  his  books 
made  by  himself.  But  as  the  books  of  tradesmen  are  usually  kept 
with  tolerable,  and  in  some  instances,  with  great  accuracy,  the  law 
of  this  country  has,  in  the  case  of  books  of  account  kept  in  the 
regular  course  of  business,  made  an  exception  to  the  rule  alike  of  law 
and  common  sense,  that  a  man  shall  not  be  allowed  to  manoiacture 
evidence  for  himself. 

(ay  Two  firms  entered  into  a  joint  adventm^e  which  was  to  be 
conducted  by  an  agent  specially  appointed  by  both  firms.  One  of 
the  firms  brought  a  suit  against  the  other  to  recover  their  share 
of  the  alleged  loss  upon  the  joint  adventure.  To  prove  their  case 
the  plaintiffs  filed  books  of  accmmt  kept  by  themselves ;  held,  that 
they  were  not  sufficient  evidence  to  entitle  the  plaintiffs  to  a  decree, 
in  the  absence  of  evidence  showing  that  the  sums  mentioned  id 
the  books  as  having  been  paid  to  the  agent  specially  appointed  for 
carrying  on  the  joint  adventure  were  really  applied  by  such  agent 


Vide  Reg.  V.  Hanwmnta^  I.  L.  R.  1  Bom.  6ia 
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for  the  purpose  of  such  adventure — Seth  Lahhmi  Chand  and  othen 
T.  Seik  Indra  MuU  and  others,  13  W.  R.  (P.  C.)  36. 

(6).  One  party  by  merely  producing  his  own  books  of  account, 
cannot  bind  the  other — Sordbjee  Vacka  G(mda  v.  Kwmmurjm 
Manickfee,  5  W,  R.  (P.  C.)  29. 

(c).  Where  A  wrote  up  B's  books  of  account  at  intervals  of  a  week  or 
a  fortnight  on  information  or  loose  memoranda  supplied  by  A,  the 
books  so  written  up  were  '  not  r^ilarly  kept  in  the  course  of  business.! 
It  ia  only  such  books  as  are  entered  up  as  transactions  take  place,  that 
cm  be  considered  as  books  regularly  kept  in  the  course  of  business 
within  the  meaning  of  this  section  -Munchershaw  Bejonzi  v.  The  New 
DhurufMey  Spinning  and  Wearing  Companyy  I.  L.  B.  4  Bom.  676. 

Canoongoe  Papers. — Canoongoe  papers  are  good  evidence  in  ques- 
tions of  parganah  rates,  standards  of  measurement,  and  the  like — 
Jjfand  DAHtpai  v.  Tara  Chand  Pritheeharee^  2  TV.  R.  (Act  X)  13. 

As  to  admissibility  of  old  canoongoe  papers,  see  Dwarkanaik  Ckuck- 
kerbutty  v.  Tara  Soonduri  Burmoniy  8  W.  R.  517. 

Collection  Papera- --Collection  papers  aro  no  evidence  per  n,  and 
can  only  be  used  when  they  are  produced  by  a  person  who  has  collect- 
ed rent  in  accordance  with  them,  and  who  merely  uses  them  lor  the 
purp<»e  of  refreshing  his  mamorj— Mahomed  MahtMod  v.  8afar  All 
L  L.  R.  11  Cal.  407. 

Factory  Books- ^Factory  books  cannot  be  used  as  independent 
pnmary  evidence  of  the  payments  to  .which  the  entries  refer — ThM 
Queen  v.iffardeep  Sahoy,  23  W.  R.  Cr.  27. 

Isamnayisi  Papers. — These  are  returns  made  by  the  Police  generally 
on  the  information  of  the  ghatwally  holder,  stating  his  name,  the 
quantity  of  land  which  he  holds  and  the  rent  which  he  pays  for  it. 
As  to  value  of  such  papers,  vide  William  Farquhareon  v.  Dwarkanath 
Singh  cmd  the  Government  of  India,  14  Moo.  I.  A.  259  ;  (16  W.  R  P.  a 
2»). 

Jummalmndi  Papers.~(a.^  JummahundiiA]^en  can  never  be  treat* 
ed  as  independent  evidence  of  any  contested  fa/d—Ckamiamee  Bihi 
V.  AyenooUah  Sirdar  and  others,  9  W.  R.  451, 

(5).  Jummabandi  papers  can  only  be  used  as  corroborative  evidence 
of  the  same  value  as  that  which  is  attached  to  books  of  account — 
Ofy^  Kooer  v.  Syud  Aalay  Ahmed,  1  W.  R.  474. 

(c)  Jummabandi  papers  filed  by  a  malik  in  butwara  proceedings  to 
which  the  tenant  is  not  necessarUly  a  party,  cannot  be  used  as  evidenco 
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against  such  tenant  in  a  suit  for  arrears  of  Teut—Kiskore  Doss  and 
others  v.  Pur  son  Mahtoon  and  others,  20  W.  R.  171. 

(d).  If  the  auction -purchaser  of  a  khas  mehal  seeks  to  make  the 
tenant  pay  more  than  the  latter  has  hitherto  paid,  he  must  issue  a 
notice  on  him  ;  he  cannot  sue  him  for  enhanced  rent  upon  a  Jumma- 
bandi,  to  the  terms  of  which  the  tenant  has  not  consented — JSna- 
yetoolah  Miah  v.  Naho  Kumar  Sa/ihar,  20  W.  R  207. 

(«).  Jvmmahandi  papers,  without  the  personal  testimony  of  the  pat- 
waree  who  filed  them,  are  valueless. — Pundit  Bhagwan  Dutt  Jha  and 
another  v.  Sheo  Mongal  Singh,  22  W.  R.  266. 

(/),  Where  increased  rent  is  imposed  in  the  course  of  settlement- 
proceedings,  the  Collector's  Jummabandi  must  show  the  consent  o^ 
all  the  ryots  before  they  can  be  held  to  be  bound  by  it — Beaaooddeen 
Mahomed  and  another  v.  Ur,  K  Mc Alpine,  22  W.  R.  640. 

{g).  In  the  case  of  Akshya  Kumar  Dutt  ▼.  Shama  Charan  Pati- 
tanda,  I.  L.  R  16  Oal.  686,  it  was  held  that '  one  or  other  of  two 
things  must  occur  in  order  to  make  the  enhanced  rent  stated  in  a 
Jummahandi  settled  under  the  Regulation  VII  of  1822,  binding  ppon 
a  tenant.  There  must  be  either  an  assent  to  that  enhancement,  or 
else  there  must  be  a  compliance  with  the  provisions  of  the  rent-law 
with  regard  to  enhancement  of  rent ;  because  it  was  long  settled  law, 
established  by  a  series  of  decisions,  that  the  rent  of  a  Government 
khas  mehal  could  only  be  enhanced  by  the  same  process  as  the  rent 
on  any  private  estate.'    See  also  I.  L.  R  12  All.  (F.  B.)  301. 

{h).  Where  the  rayats  signed  a  Jummahandi  they  were  held  to  be 
bound  by  it,  their  signatvu-es  thereto  being  regarded  as  an  admission 
of  the  correctness  of  its  contents — Robert  Watson  4b  Co,  v.  Mohendra 
Nath  Pal,  23  W.  R  436. 

Jumma-Wasil-Baki  Papers-— (a).  Jumma-wasil-baki  papers  are 
at  the  best  corroborative  evidence,  not  independent  testimony — 
Bejoy  Oopal  Burral  and  others  v.  Bheekoo  Roy,  10  W.  R  291. 

(6).  In  the  case  of  Sumomoyi  v.  Johur  Mahomed  Nasyo  and  others^ 
10  C.  L.  R.  646,  their  Lordships  observed  :  It  seems  to  us  that  the 
terms  of  sec.  34  of  the  Evidence  Act  do  not  give  such  papers  {JumnKi- 
vjosil-baki  papei^s)  any  weight  beyond  that  of  corroborative  evidence. 

Vide,  1.  Ramlal  Ohuckerbutty  and  another  v.  Tarasundari  Barmonyct^ 
8  W.^R  280. 

2.  Shekh  Newazee  and  others  v.  Mr,  L,  Lloyd,  8  W.  R  464. 

3.  Kheero  Monee  Dassi  and  others  v.  B^oy  Oovind  Borral  and 
others,  7  W.  R  633. 


Digitized  by 


Google 


SlCS.  34-35.]  OF  THE  RELEVANCY  OF  FACTS.         149 

4.  Roiuhan  Bihee  v.  Hurray  Kruto  NcUh  and  another^  I.  L.  R  8 
CaL926. 

(e).  Jumma-woiU'haki  papers  are  private  memoranda  made 
for  the  Zamindar's  owa  use  and  bj  his  own  servants  and  must  be 
looked  upon  with  great  suspicion,  for  nothing  can  be  easier  to 
supplement  defective  oral  evidence  by  the  production  of  a  document 
which  can  be  manufactured  at  aYiy  time  and  to  any  pattern—  Vide 
remarks  of  their  Lordships  in  the  case  of  Ally  at  Chinaman  v.  Jug- 
ffui  Chunder  Roy,  5  W.  R.  242. 

(d).  Jamma-wasU-baki  papers  are  not  admissible  as  independ- 
ent evidence,  but  may  be  used  by  the  person,  who  collected  the 
rents,  to  refresh  his  memory  or  for  corroboration — Akhil  Chundra 
Chowdhary  v.  Naya,  L  L.  R.  10  Cal.  248. 

(«).  Though  not  alone  sufficient  to  charge  any  one  with  liability, 
documents  admissible  as  evidence  under  this  section  were  held  to  be 
sufficient  to  answer  a  claim  set  up  from  what  would  be  the  ordinary 
liability  of  a  tenant ;  e.g.y  in  a  suit  for  enhancement  of  rent,  to 
rebut  a  presumption  arising  from  uniform  payment  for  20  years — 
Belaei  Khan  v.  Rashbehari  Mukerjiy  22  W.  R.  649.  See  also 
Sumomoyi  v.  Johar  Mahomed  Nasyo  and  others,  10  C.  L.  R.  646  ; 
Shib  Pershad  Doohey  v.   Pronwtho  Nath  Ghose,  10  W.  R.  193. 

Absence  of  Eiitries.--(a).  Though  the  actual  entries  in  books  ot 
account  regularly  kept  in  the  course  of  business,  are  relevant  to  the 
extent  provided  for  by  this  section,  such  a  book  is  not  by  itself  rele- 
vant to  raise  an  inference  from  the  absence  of  any  entry  relating  to 
a  particular  matter— 2%«  Queen-Empress  v.  Grish  Chunder  Banerji^ 
L  L.  R.  10  CaL  1024.  Vide  Pragdae  Thacoordas  and  others  v.  Dowlat 
ram  Nanwram,  L  L.  R.  11  Bom.  267. 

(5).  The  u.ere  omission  of  an  accountable  party  framing  his  own 
account^  to  carry  forward  into  a  new  account,  a  balance  against  him- 
self existing  in  a  former  one,  can  constitute  no  evidence  in  his  own 
favour.  To  prove  the  existence  of  the  balance,  such  omission 
must  be  considered  in  conjunction  with  other  evidence  in  the  cause — 
Mvlkha  Mukhdra  Begam  of  Ex-King  of  Oudh  v.  Tekaeth  Bay,  14  W.  R, 
(P.  C.)  24. 

35.  An   entry   in   the   public   or   other    official 

Relevancy    of     ^^^^y   register  or  record,   stating   a 

entry  in    public     fact   in   issue   or   relevant  fact   and 

record,  made    m  .  .        i        ,. 

performance    of     made  by  a  public   servant  m  the  dis- 
charge of  his  official  duty,  or  by  any 
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other  person  in  performance  of  a  duty  specially 
enjoined  by  the  law  of  the  country  in  which  such 
book,  register  or  record  is  kept,  is  itself  a  relevant 
fact. 

See  notes  to  sec.  34. 

Scope  of  t]i«  BQle.-^Tbis  section  provides  for  the  reception  of 
what  is  in  the  nature  of  hearsay  evidence  afforded  by  entries  of  facts 
made  in  public  or  official  books,  registers,  or  records,  which  are  kept 
in  the  performance  of  a  duty  specially  enjoioed  by  the  law  of  the 
country ;  but  the  facts,  in  order  to  be  admissible,  must  be  originally 
relevant  under  some  section  or  other  of  the  Code.  It  does  not  how- 
ever make  the  public  book  evidence  to  show  that  a  particular  entry 
has  not  been  entered  in  it  In  England,  entries  in  registries  and 
public  books,  to  be  admissible,  must  have  been  promptly  made,  and  in 
the  manner,  if  any,  required  by  law.  No  such  rule  is  provided  for 
by  this  Act  But  it  seems  that  the  laws  of  both  England  and  India 
require  that  to  render  any  document  admissible  in  evidence  as  an 
offidal  register^  it  must  be  one  whioh  the  law  requires  to  he  kept  for 
the  pvMic  beneJiL 

Beason  of  the  Bnle.— "  These  documents  (official  registers)  as  well 
as  all  others  of  a  public  nature,  are  generally  admissible  in  evidence , 
although  their  authenticity  be  not  confirmed  by  the  usual  tests  of 
truth,  namely,  the  swearing  and  the  cross-examining  of  the  persons 
who  prepared  them.  They  are  entitled  to  this  extraordinary  degree 
of  confidence,  partly  because  they  are  required  by  the  law  to  be  kept, 
partly  because  their  contents  are  of  public  interest  and  notoriety, 
but  principally  because  they  are  made  under  sanction  of  an  oath  of 
office,  or  at  least  under  that  of  official  duty,  by  accredited  agents  ap- 
pointed for  that  purpose.  Moreover,  as  the  facts  stated  in  their  en- 
tries are  of  a  public  nature,  it  would  after  all  be  difficult  to  prove  them 
by  means  of  sworn  witnesses." — Taylor's  Evidence,  sec  1429. 

**  Documentary  evidence  of  a  public  nature  and  of  public  authority, 
are  generally  admissible  in  evidence,  although  their  authenticity  be 
not  confirmed  by  the  usual  and  ordinary  tests  of  truth,  the  obligation 
of  an  oath  and  the  power  of  cross-examining  the  parties  on  whose 
authority  the  truth  of  the  document  depends.  The  extraordinary 
degree  of  confidence,  that  is  reposed  in  such  documents,  is  founded 
principally  upon  the  circumstance  that  they  have  been  made  by  au- 
thorized and  accredited  agents  appointed  for  the  purpose,  and  also 
partly  on  the  publicity  of  the  subject-matter  to  which  they  relate 
and  in  some  instances  upon  antiquity." —  Best 


Digitized  by 


Google 


Sac.  35.]    OF  THE  RELEVANCY  OF  FACTS.         151 

Pablic  OffidaL — For  the  definitioDs  of  these  tenuB  reference  may 
be  made  to  section  74,  poat. 

Books,  Begiflters,  ^.,  coming  within  the  purview  of  this 
section.— Justice  Field  mentions  the  following  : — "  Log-books  (see 
sees.  103-108,  Act  I  of  1859,  and  sees.  280-286  of  the  Merchant 
Shipping  Act,  17  and  18  Vict  Cap.  104); — Marriage  registers  (See 
Bees.  28,  32  and  54,  and  schedules  III  and  IV,  Act  XV  of  1872  ; 
14  and  15  Vict  Cap.  40 ;  sees.  14,  21,  and  49  of  the  repealed  Act 
V  of  1885  ;  the  repealed  Act  XXXV  of  1874  ;  sec.  44  Act  V  of 
1866,  sec  6  and  schedule.  Act  XV  of  1865  (Parsees) ;  Act  III  of  1872  ; 
B^^isters  directed  by  Part  XI  of  the  Indian  Registration  Act  III  of 
1877  ;  Registers  of  printing-presses,  newspapers,  and  books  published 
in  India,  Act  XXV  of  1867  ;  of  copy-right,  Act  XX  of  1847  ;  of  new 
inventjons,  designs,  patterns,  &c.,  sec.  11,  Act  XV  of  1859  Act  XIII  of 
1872  ;  of  literary,  scientific  and  charitable  societies.  Act  XXI  of  1860 ; 
of  joint-stock  compuiies,  &c.,  under  the  Indian  Companies  Act  X  of 
1866 ;  Ramdas  Chuckerhutty  v.  The  Official  Liquidator,  I.  L.  R  9  All. 
866,  of  British  Ships,  Bee.  4,  Act  X  of  1841  ;  17  and  18  Vict  Cap.  104— 
Begisters  prescribed  by  the  various  Municipal  Acts  ;  proceedings  of 
Begistered  Companies  and  Municipal  Committees,  recorded  in  accord- 
ance with  the  provisions  of  the  particular  Act  applicable  thereto  ;  of 
vessels  on  the  river  Indus,  Act  I  (Bom.  C.)  of  1863.  Records  of 
Bights,  sec.  14  of  the  Punjab  Land  Bevenue  Act  XXXIII  of  1871, 
and  sees.  94-106  of  the  Nort.h- Western  Provinces  Land  Revenue  Act 
XIX  of  1873  ;  the  Settlement  Record  prescribed  by  clause  9,  sec.  9, 
Bengal  Regulation  VII  of  1822  ;  Registers  of  Chakeran  lands  ;  Collec- 
tor  of  Ea%i  Burdioan  v.  Imdad  Alt,  W.  R.  1864,  358.  Quinquennial 
Begisters  in  the  Bengal  Presidency  ( Udai  Mani  Dehya  v.  Bishonath 
DuUy  7  W.  B.  14  ;  and  see  Kashi  Chundra  Rai  v.  Nur  Chundra 
Ddya  Ckowdhraiuy  I8th  April  1849,  S.  D.  A.  Decis.  Beng.  113  ;  Regis- 
ters of  tenures  under  the  Chota  Nagpur  Tenure  Act  II  of  1869,  B.  C; 
Kirpal  Narain  Tewari  v.  Sukarmani,  I.  L.  R.  19  Cal.  91,  (entry  in 
Bhuinhari  Begister  admissible  but  not  conclusive  evidence).  Begister 
of  Mahomedan  Marriage  Act  I  of  1876  (B.  C.) ;  Kkadim  Aly  v.  Taz^ 
inanntMa,  I.  L.  B.  10  Cal.  607  (entry  of  special  condition  of  wife's 
right  to  divorce  husband  admissible ;  Bevenue  Registers  in  the  Madras 
Presidency  :  Baythamma  v.  Avolla,  I.  L.  B.  15  Mad.  19 :  Begisters 
tinder  the  Bengal  Laud  Registration  Act  VII  (B.  C.)  of  1876,  as  to 
the  effect  of  entries  in  the  Registers  under  which  Act,  see  Bambhwan 
Mahto  V.  Dahi  Mahto,  I.  L.  R  8  Cal.  853.  (Entry  is  no  evidence  of 
title,  though  it  may  be  of  possession) ;  Saraswati  Dasi  v.  Dhanpat 
Singky  I.  L.  R  9  Cal.  431 ;  12  C.  L.  R  12  ;  Ram  Mandar  v.  Janki 
p9r$kauj^  12  C.  L.  R.   139  (an  order  under  sec  59  has  the  effect  of 
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dispossessing  the  person  against  whom  it  is  made)  ;  Omranniesa 
Bibi  V.  Dilawar  Ally  I.  L.  B.  10  Oal.  360 ;  (an  order  under  sec.  55 
has  similar  effect,  but  not  an  order  under  sec.  52).  So,  the  state- 
ment made  by  a  survey  officer  in  a  village  register  of  lands  that 
the  name  of  a  certain  person  was  entered  as  occupant  would  be  admis- 
sible, if  relevant,  but  it  would  not  be  admissible  to  prove  the  reasons 
for  such  an  entry  as  facts  in  another  case;  Oovindrav  Deshmtikh 
V.  Raghu  Deahmukhy  I.  L.  R.  8  Bom.  543  :  and  the  fact  of  a  person's 
name  being  entered  in  the  Collector's  book  as  occupant  of  land  does 
not  necessarily  of  itself  establish  that  person's  title  or  defeat  the 
title  of  any  other  person  ;  Bhagaji  v.  Bapujiy  I.  L.  R.  13  Bom.  75. 
An  entry  in  the  paimaUh  (survey  measurement)  account  alone  is  not 
sufficient  evidence  to  establish  a  right  which  is  denied:  Keshavan  v. 
Vasudevan,  I.  L.  R.  7  Mad.  297."  Evidence  Act,  5th  Ed.,  pp.  221- 
223. 

Bhoinhary  Begiflter.— A  Bhuinhary  Raster  prepared  under 
Bengal  Act  II  of  1869,  is  not  conclusive  evidence  of  the  title  of  the 
person  recorded  therein. — Kirpal  Ncarayan  Tewari  v.  Sukurmoni^ 
L  L.  R.  19  Cal.  91. 

Oertificate  of  Gnardiansliip.— A  certificate  of  guardianship  is 
neither  a  book  nor  a  register,  nor  a  record  kept  by  any  officer  in  ac- 
cordance with  any  law,  and  is  therefore  no  evidence  tinder  this  sec- 
tion of  the  age  of  the  person  whose  guardian  has  been  appointed — Satis 
Chundra  Mukhopadhya  v.  Mohendra  Lai  Pathuky  I.  L.  R  17  CaL  849. 

Bntwarah  Papers.— Butwarah  papers  are  only  evidence  of  the 
proportionate  assessment  of  Qovemment  revenue  payable  by  pro- 
prietors after  partition  ;  not  evidence,  binding  ryots  as  to  what  hold- 
ings are  theirs,  or  what  their  areas,  rates,  or  periods  of  occupancy  are 
^Droho  Moyee  Ooimanee  v.  Dharmo  Iku  Koondoo^  10  W.  R.  197. 

OhakeraB  Lands,  Begisten  of.— The  registers  of  chakeran  lands 
are  public  records  supposed  to  contain  a  correct  list  of  the  chakeran 
lands  in  existence  at  the  time  of  the  Decennial  Settlement — The 
Collector  of  East  Burdwan  v.  Sheikh  Imdad  Ali  and  others,  W.  R 
(1864)  358. 

OoUector*8  Books.— (a).  The  fact  of  a  person's  name  being  entered 
in  the  Collector's  book  as  occupant  of  land  does  not  necessarily  of 
itself  establish  that  person's  title,  or  defeat  the  title  of  any  other 
person.  The  Collector's  book  is  kept  for  purposes  of  revenue  not 
for  purposes  of  titlQ—Bhagoji  and  another  v.  Bapuji,  I.  L.  R.  13 
Bom.  75. 

(6).  An  entry  by  an  Assistant  Collector  under  sec.  5  of  Reg.  XVI  of 
1827,  constituting  a  declaration  against  a  person's  title  is  an  official 
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aot  within  this  seotion^  and  id  ther^ra  admiasible— 19.  Jf<dc^  v<  B. 
Manapa,  10  R  H.  G.  B.  199. 

Land  Segijitrati<m. — (a).  B^^istratioD  of  kuod  under  Bengal  Act 
VII  of  1876  is  not  only  not  conclusive  proof,  hut  no  evidence  at  all^ 
upon  the  question  of  title  of  a  proprietor  so  registered*  Such 
r^;i8tration  does  not  relieve  a  plaintifif  from  the  onus  6f  proving  his 
title  to  land  claimed  hy  him — Earn  Btuhan  Jfahto  v.  JMi  JfahtOf 
L  L.  B.  8  CaL  853. 

(b).  In  th«  oase  of  SaroiuftUi  DaM  V.  MmtpcU  Sthffh^  I.  L.  B. 
9  Gal  431,  it  has  heen  held  that  this  section  relates  to  the  class  of 
cases  where  a  puhlio  officer  has  to  enter,  in  a  register  or  other  hook^ 
some  actual  fkct  which  is  known  to  him,  0^.,  the  feet  of  a  death 
or  marriage.  Entries  made  under  Ben^  Act  YII  of  1876  by  the 
Collector  recording  the  names  of  proprietors  of  revenue-paying 
estates  are  not  evidence  under  this  section  of  the  fact  of  proprietor- 
ship, as  such  entries  are  not,  properly  speaking,  entries  of  facts. 
Their  Lordships,  however,  remarked  that  Under  certain  cir- 
cumstances such  entries  might  be  evidence  of  possession  as  between 
the  parties,  who  disputed  the  fact  of  possession  before  the  Gollector. 

(c).  The  view  expressed  by  Qarth  G.  /.,  in  the  case  of  SaramoaH  Dom^ 
▼.  Dkanpat  Singh^  I.  L.  B.  9  Gal.  431,  was  dissented  from  in  8ho9hi 
BkostM  B<m  V.  Qiruh  Chunder  Mitter,  I.  L.  B.  20  Gal.  940.  In  this^ 
case  some  extracts  from  the  GoUector's  register  kept  under  Bengal  Act 
VII  of  1876,  the  Land  Begistration  Act,  were  tendered  in  evidence 
for  the  purpose  of  showing  that  certain  individuals  were  the  registered 
proprietors  of  the  iotiji$  mentioned  in  the  register,  and  the  quantity 
of  land  held  by  them  :  heldj  that  entries  in  a  register  made  under 
Bengal  Act  YII  of  1876  by  the  Gollector  are  entries  made  in  an 
official  register  kept  by  a  public  servant  under  the  provisions  of  a 
Statute,  and  certified  copies  of  such  entries  are  admissible  in  evidence 
for  what  they  are  worth.  This  case  relied  upon  the  Privy  Gouncil 
case  of  Lekhraj  Kaur  v.  Mahapal  Singh^  I.  L.  B.  5  GaL  744. 

Mahomedaii  Hanriage  Begistration.— A  husband  and  wife, 
Mahomedans,  registered  their  marriage  under  Bengal  Act  I  of  1876, 
setting  out  in  the  form  prescribed  in  Schedule  A  to  the  Act,  as  **  a 
fi|»ecial  condition  "  that  the  wife  under  certain  circumstances  therein 
set  out  might  divorce  her  husband.  These  circumstances  occurred, 
and  the  wife  divorced  her  husband,  ffdd^  in  a  suit  by  the  husband 
fbr  restoration  of  his  conjugal  rights,  that  the  '  special  condition '  was 
a  matter  which,  under  the  provisions  of  the  Act,  it  was  the  duty  of  the 
Mahomedan  B^istrar  to  enter  in  the  register,  and  that,  therefore,  a 

ao 


Digitized  by 


Google 


154  THE  INDIAN  EVIDENCE  ACT.  [SeC.  35. 

copy  of  the  entry  in  the  raster  was  legal  evidence  of  the  facta  therein 
oontained-^^Aoc^^m  Alt  v.  Tajimunniisa^  L  L.  R  10  CaL  607. 

Measuremeiit  Papers  prepared  by  Bntwara  Amaen.— The 
measurement  papers  prepared  by  a  Butwara  Ameen  deputed  by  the 
Collector  to  make  a  partition,  do  not  come  within  this  section — Jiohi 
Chowdhry  v.  Dhiro  Mmrain^  6  G.  L.  E.  139. 

Non-eziBteiice  of  Entry.— This  section  does  not  make  the  publio 
book  evidence  to  show  that  a  particular  entiy  hat  not  heen  entered 
in  U^^In  re  Jug^un  Lai,  7  C.  L.  R.  366. 

QiiiB<iaeimial  Begister.— Such  registers  are  admissible  in 
evidence-^^AofAt  Bhoeun  Boee  v.  Oirieh  Chunder  Mttter,  I.  L.  R.  20 
CaL  940,  but  see  remarks  of  Field  J.,  in  8ara$w<Ui  Dasst  v.  Dhanpat 
Singh,  L  L.  B.  9  Oal.  437. 

Recital  in  a  Jadgment.--(a).  In  a  suit  by  a  milkanomdar  to  redeem 
a  kanom,  the  kanom  document  was  proved  to  have  been  lost ;  it 
appeared  that  a  previous  suit  had  been  brought  by  the  jenmi  to 
redeem  the  same  kanom,  and  the  judgment  in  that  suit,  in  which  it 
was  stated  that  the  defendants  admitted  their  position  as  kanomdars, 
was  tendered  in  evidence  to  prove  the  jenmi's  title  :  held^  that  the 
recital  of  the  admission  in  the  judgment  was  a  relevant  foct  as 
evidence  of  the  jenmi's  title  under  this  section^TAama  v.  Kondan  and 
others,  L  L.  R  16  Mad.  378. 

(6).  In  a  suit  by  the  plaintiff  as  the  kamavan  to  recover  lands  in 
the  possession  of  the  defendants,  who  were  a  donee  from  and  the 
descendants  of  a  previous  kamavan  and  their  tenants,  an  order  of  a 
District  Munsif  reciting  a  petition  to  which  the  allied  previous 
kamavan  was  a  party,  was  put  in  evidence  to  show  that  he  had  in  a 
particular  instance  acted  in  the  capacity  of  kamavan  ;  held,  that  the 
entry  was  admissible  under  this  section— ^yo/AamTTia  v.  AvuUa^  I.  L.  R 
16  Mad.  19. 

(o).  In  a  suit  for  possession  of  a  fishery,  the  plaintiff  sought  to  put 
in  evidence  an  admission  alleged  to  have  been  made  in  the  year  1818 
by  the  defendant's  predecessor  in  title  in  a  written  statement  in  a 
former  suit.  The  only  evidence  of  the  admission  was  that  contained 
in  the  decree  in  the  former  suit,  the  ordinary  part  of  which  was 
prefaced  with  a  short  statement  of  the  pleadings  in  the  suit  Under 
the  old  practice  of  Muffasil  Courts,  it  was  the  duty  of  the  Court 
to  enter  in  the  decree  an  abstract  of  the  pleadings  in  each  case. 
Eddy  that  the  statement  in  the  decree  was  evidence  of  the  admission 
under  this  section—  Parhutty  Dam  v.  Pumo  Chunder  Singh  and  others, 
I.  L.  R  9  Cal.  686. 


Digitized  by 


Google 


Sec.  35.]    of  the  relevancy  of  facts.      155 

(d).  The  appellants  filed  an  application  for  the  admission  in  evi- 
dence of  ^»rtified  copies  of  certain  judgments  and  decrees  rejected 
bj  the  Lower  Court  They  sought  to  make  use  of  these  documents, 
not  as  containing  matters  in  dispute,  but  as  containing  summaries 
of  statements  made  by  parties  concerned  in  the  management 
of  the  plaint-properties  and  as  evidence  of  conduct :  hdd^  that  they 
were  inadmissible  either  under  this  section  or  sec  IZ^Subra- 
fmanyan  v.  Parcmaawam^  L  L.  R.  11  Mad.  116. 

(e).  Refer  to  VenkcUasami  v.  VenJtcUareddi,  I.  L.  R.  15  Mad.  12. 

Beports  of  Pnblic-oficers.— When  reports  of  public  officers  express 
opinion  as  to  private  rights  of  parties,  such  opinions  are  not  to  be 
regarded  as  having  judicial  authority  or  force.  But  being  the  reports 
of  public  officers  made  in  the  course  of  duty,  and  under  statutable 
authority,  they  are  entitled  to  great  consideration,  so  far  as  they 
supply  information  of  official  proceedings  and  historical  facts,  and 
also  in  80  fEur  as  they  are  relevant  to  explain  the  conduct  and  acts  of 
the  parties  in  relation  to  them,  and  the  proceedings  of  Government 
founded  upon  them^^^'aA  Mathuramlinga  ShehpcUi  v.  P.  Pellia^ 
L.  R.  1  L  A.  239. 

Boad-cess  Papers.— A  road-cess  return  made  by  a  shareholder  is  not 
admissible  as  evidence  against  another  shareholder — Namrun  r. 
Qauri  Sunker  Sing,  22  W.  R.  192. 

Special  Oommissionei's  Beport.— The  report  of  the  Special 
Commissioner  is  not  admissible  in  evidence,  as  it  does  not  come  within 
any  provision  of  the  Evidence  Act^  Rajah  Leelanund  Singh  v. 
Mfusamat  Laihpuiee  Thakoorain,  22  W.  R.  231. 

Statement  by  Surrey-officer.— Under  this  section  a  statement  by 
the  Survey-officer  that  the  name  of  this  or  that  person  was  entered 
as  occupant  would  be  admissible  if  relevant,  but  it  would  not  be 
admissible  to  prove  the  reasons  for  such  an  entry  as  facts  in  another 
caa^—Oovendrao  Deshmukh  v.  Raghu  Dwmukh,  I.  L.  R.  8  Bom.  543. 

Snrvey  Award.— In  the  case  of  Kashi  Kishore  Roy  Chowdhary  v. 
Bama  Sundaty  Debt  Ckawdharin,  23  W.  R.  27,  it  was  held  that  the 
survey  award  was  evidence  quantum  valeat  between  the  parties  to 
the  fact  of  possession.    rMfol9  W.  R.  202  ;  10  W.  R  343  ;  16  W.  R.  218. 

Teiskbana  Begister.— A  Teiskhana  register  prepared  by  a 
patwari  under  rules  framed  by  the  Board  of  Revenue  under  sea 
16  of  Regulation  XII  of  1817  is  not  a  public  document,  nor  is  the 
patwari  preparing  the  same  a  public  servant — BaijncUh.  Singh  and 
others  V.  Sukhee  Mahton,  L  L.  R.  18  CaL  634. 

Wajib-ul-araa.— Under  Regulation  VII  of  1822,  extracts  from 
wc^ul-arua  or  village  adnunistration  papers,  and  statements  of  the 
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proprietors  of  villageB  showing  that  in  a  particular  clan,  danghters 
were  excluded  by  the  custom  of  the  dan  from  suooeeding  to  the 
inheritanoe  of  their  ftither's  estate,  were  recorded  and  duly  authenti- 
cated by  the  proper  offioers  :  ffeUij  that  the  records  containing  such 
extracts  and  statements  were  admissible  in  evidence  under  this 
section.  8uch  statements  and  extracts  may  also  be  admissible  in 
evidence  under  sees.  48  and  49  of  the  Ood^—Leirqf  Ewxr  v.  MahapcU 
Singh,  I.  L.  R  6  CaL(P.  C.)  744. 

36.  Statements  of  facts  in  issue  or  relevant 
facts,  made  in  published  maps  or 
.ta^mZ^  ?n  ^^^^^rts  generally  offered  for  public 
m^  charto  and  qq\q^  or  in  maps  or  plans  made  under 
the  authority  of  Government,  as  to 
matters  usually  represented  or  stated  in  such  maps, 
charts  or  plans,  are  themselves  relevant  facts. 

Survey  Hap. — (a).  In  the  case  of  Noho  Coamar  IkttB  v.  Oorind 
Chunder  Roy,  9  C.  I4.  R.  305,  Field  J.  made  the  following  observa- 
tions : — "  A  surv^  in  these  provinces  is  not  made  under  the  authority 
of  any  enactment  of  the  Legislature.-  It  is  a  purely  executive 
act,  if  I  may  use  an  expression  well  understood  in  this  country. 
At  the  same  time  it  must  not  escape  notice  that  the  proceedings  of 
the  Survey  authorities  have  been  recognised  by  the  Legislature  and 
are  referred  to  in  Act  IV  of  1847.  The  rules  made  for  the  guidance 
of  the  Survey  authorities  are  embodied  in  a  manual  issued  by  the 
Board  of  Revenue,  and  some  of  these  rules  contain  matter  addressed 
by  way  of  instruction  and  direction  to  the  officers  engaged  in  survey 
operations,  who  are  required  to  seek  the  co-operation  of  the  parties 
interested  in  the  measurement  The  parties  are  to  be  induced,  if 
practicable,  to  make  themselves  acquainted  with  the  contents  of  the 
thak  and  khusra  plans,  and  to  sign  them  or  state  their  objections  in 
writing.  Persons  who  are  familiar  with  what  takes  place  in  these 
provinces,  when  Survey-officers  commence  operations  in  a  locality,  are 
well  aware  that  neighbouring  proprietors  do,  as  a  rule,  carefully 
watch  their  proceedings  ;  and  if  the  persons  interested  consider  that 
the  boundary  demarcated  by  these  officers  between  any  two  estates 
is  incorrect,  they  take  immediate  and  prompt  action  to  object  and  to 
have  the  map  rectified.  VTe  must  then  look  at  the  matter  somewhat 
in  this  way.  The  proprietors  of  estates  have  reasonable  notice,  and 
may  be  presumed  to  be  well  aware  that  the  boundaries  are  about  to 
be  (temjjurcated  upon  a  map  made  by  impartial,  Qovemment  offioers. 
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and  which  is  by  consent  and  usage  regarded  as  important  evidence  in 
caaes  of  boundary  dispute  :  they  axe  invited  to  co-operate  and  to 
point  out  to  the  survey  officers  what  they  admit  to  be  true  boundaries 
between  their  estates.  If  they  or  their  agents  point  out  the  boun- 
daries, and  the  boundaries  so  pointed  out  are  demarcated  on  the  sur- 
vey map  which  is  then  signed  by  them,  this  map  is  good  evidence  of 
an  admission  as  to  the  correctness  of  the  boundaries  shown  thereon. 
If  the  fffoprietora  or  their  agents  do  not  actively  point  out  the  boun- 
daries, but  afterwards  sign  the  map,  it  is  still  evidence  of  an  admis- 
9100,  though  not  of  so  strong  a  nature  as  in  the  case  first  put  If  the 
SorvQ^-pfficers  without  active  assistance  from  those  interested  demar- 
cate the  boundaries,  and  no  objection  is  raised  to  their  correctness, 
the  reasonable  supposition  ia  that  objections  would  have  been  raised 
if  the  boundaries  were  not  correct ;  and  we  have  here  admission  by 
conduct.  If  oljections  are  raised  and  abandoned,  or  if  objections 
taken  before  the  Survey-officer  unsuccessfully  are  not  persisted  in,  no 
attempt  being  made  to  have  the  survey  map  rectified  by  a  suit 
brought  for  this  purpose,  we  have  again  evidence  of  admission  by  con- 
duct, the  value  of  which  varies  according  to  the  circumstances  sup- 
posed. If  a  suit  has  been  brought  to  rectify  the  map  and  brought 
auooessfully  or  unsuccessfully,  there  is  a  judicial  decision  as  to  the 
acoura<7  of  the  map  or  otherwisa  The  value  of  any  particular  survey 
map  in  evidence  will  vary  according  as  the  above  circumstances  are 
or  are  not  brought  out  in  evidence,  and  of  course  as  time  passes  on, 
and  the  production  of  living  witnesses  of  what  took  place  at  the  time 
of  the  survey  proceedings  becomes  more  or  less  impossible,  the  diffi- 
culty is  increased  of  producing  evidence  which  will  enable  the  Court 
to  weigh  the  value  of  a  particular  map  in  nice  scales.  Now  the  pro- 
position which,  it  appears  to  me,  is  to  be  deduced  fi*om  the  cases  is 
this  :  a  survey  map  is  not  direct  evidence  of  title,  in  the  same  way  as 
a  decree  in  a  disputed  cause  is  evidence  of  title,  for  the  survey  officers 
have  no  jurisdiction  to  enquire  into  or  decide  questicms  of  title.  Their 
instructions  are  to  lay  down  the  boundary  according  to  actual  posses- 
sion at  the  time  ;  and  this  is  what  they  do,  ascertaining  such  actual 
possession  as  well  as  they  can,  and,  if  possible,  by  the  admissions  of  all 
the  parties  concerned.  A  survey  map  is,  therefore,  good  evidence  of 
possession  according  to  the  boimdary  demarcated  thereupon,  and 
which  may  be  taken  to  have  been  admitted  by  those  concerned  to  be 
correct,  r^ard  being  had  to  what  has  been  said  about  the  nature  of 
this  admission  in  each  particular  case.  A  survey  map  is  then  direct 
evidence  of  possession  and  with  reference  to  the  particular  circum- 
staDoes  of  each  case,  the  Courts  must  decide  whether  this  evidence  of 
■ion  is  sufficient  to  raise  a  reasonablQ  ^fesumption  of  title." 
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The  following  cases  were  considered  in  the  case  mentioned  above  :— 
1  W.  R  333  ;  2  W.  R  210  ;  6  W.  R  267  ;  10  W.  R  301  and  343  ; 
12  W.  R.  180  ;  19  W.  R.  202  ;  22  W.  R.  296  ;  23  W.  R  27  ;  24 
W.  R  317  ;  25  W.  R  36  and  453  ;  1  B.  L.  R  C.  Ap.  5  ;  and  I.  L.  R 
5  CaL  214  In  this  connection  refer  also  to  (a)  Kuueesur  Boy  v. 
Joggodithuri,  7  C.  L.  R  269  ;  (6)  Gvdadhar  Banerji  v.  Tara  Chand 
Banerjt,  15  W.  R  3. 

(6).  Survey  maps  are  evidence  not  only  with  regard  to  the  physi- 
cal features  of  the  country  which  are  depicted  upon  the  maps,  but 
also  with  regard  to  the  other  circumstances  which  the  officers  deputed 
to  make  the  maps  are  specially  commissioned  to  note  down— AToomoo** 
dini  Dehia  v.  Poomo  Chunder  Mukerjiy  10  W.  R  300. 

(o).  In  some  cases  the  evidence  of  survey  maps  may  be  sufficient 
to  prove  a  title.  But  each  case  must  be  decided  upon  its  own  merits.  A 
survey  map  is  evidence  of  possession  at  a  particular  time,  the  time  at 
which  the  survey  was  made  ;  and  coupled  with  other  evidence  may 
raise  a  presumption  that  the  land  belonged  to  the  estate  at  the  time 
of  the  permanent  settlement  When  two  sets  of  survey  maps  taken 
at  an  interval  of  twenty  years  include  the  land  in  question  as  part  of 
an  estate,  it  may  be  presumed  to  have  been  in  the  plaintiff's  posses- 
sion as  appertaining  to  the  estate  purchased  at  two  periods  separated 
by  twenty  years — ShandaZ  Thakur  v.  Luohman  Chowdkary^  I.  L.  R 
15  Cal.  353. 

{d).  Where  a  plaintiff  claimed  to  be  holding  certain  lands  under 
two  puttees,  and  the  defendant  contended  that  plaintiff's  possession 
extended  only  to  the  cultivated  land  and  not  to  the  uncultivated  plots 
of  the  said  lands,  but  the  survey  map  showed  that  the  land  in  suit 
fell  within  plaintiff's  area,  and  that  it  was  distinguishable  from  other 
lands  falling  within  the  same  boundaries  which  had  been  specially  re- 
served by  the  talookdar  :  Held^  that  though  the  testimony  of  a  sur- 
vey map  was  not  conclusive,  it  should  not  be  disregarded  unless  there 
was  clear  and  direct  evidence  to  the  contrary — Prossunno  Chundra 
Boy  v.  The  Land  Mortgage  Bank  of  Inditty  Zd,  25  W.  R  453. 

(6).  In  the  case  of  Bajah  Leelanund  Singh  v.  Bajah  Mahendra 
Narayan  Singh,  13  W.  R.  (P.  C.)  7,  their  Lordships  of  the  Privy 
Council  made  the  following  observations  : — "  When  this  case  came  on 
appeal  before  the  Sudder  Dewany  Adawlut,  the  Judges  of  that  Court 
observed,  as  their  Lordships  think  with  great  justice,  that  they  were 
bound  to  treat  the  survey  proceedings  as  correct  so  far  as  the  ap- 
pearance of  the  country  is  recorded  therein." 

(/).  In  the  case  of  Moheeh  Chundra  Sen  v.  JuggtU  Chundra  Sen, 
I.  L.  R  5  CaL  212,  L.  S.  Jackson  J.  remarked  :    *<  Now  I  have  no 
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doabt  that  in  general,  where  the  question  is  simply  one  of  title,  and 
the  available  evidence  is  proof  of  possession  at  a  particular  period,  a 
Borvey  map  ought  to  he,  and  is,  most  cogent  evidence. 

Thaktast  MapB.— (a).  Thakbust  maps  are,  as  has  heen  pointed  out 
in  many  decisions  of  this  Court,  good  evidence  of  possession,  but  the 
vmlue  of  that  evidence  varies  enormously.  In  the  case  of  a  thak  map 
containing  definite  land-marks  and  undisputed  boundaries  signed  by 
the  parties  or  their  accredited  agents  representing  land  which  has 
been  brought  under  cultivation  and  is  in  the  possession  of  ryots  whose 
names  are  known  or  can  be  discovered  from  the  zemindary  papers,  a 
thak  map  is  very  valuable  evidence  of  possession.  But  the  value  o£ 
such  a  map  is  greatly  diminished  when  we  find  that  there  are  natural 
land-marks  delineated  thereupon  ;  that  the  land  was  jungle  when 
measured  ;  that  the  boundaries  are  not  discoverable  from  a  mere  in- 
spectioQ  of  the  map  ;  and  that  neither  the  zemindars  nor  their  agents 
have,  by  their  signatures,  admitted  the  correctness  of  the  thak— •%. 
tcara  Daui  v.  Mahomed  Mobareck,  I.  L.  R.  8  CaL  975. 

(6).  A  thakbust  map  is  not  only  evidence,  bqt  is  very  good 
evidence  as  to  what  the  boundaries  of  the  property  were  at  the  time 
of  the  permanent  settlement,  and  also  as  to  what  they  admittedly 
were  at  the  time  of  the  thakbust  survey— ^SAama  Sundari  Dam  v» 
/ogobundhu  Sootar^  I.  L.  B.  16  Cal  185. 

(c).  The  thak  map  afibrds  good  substantial  evidence  of  the  linear 
distances  between  the  successive  marking  points  (or  thaks)  of  the 
boundary  lines.  The  map  by  its  nature  does  not  pretend  to  be  any- 
thing more  as  regards  the  relative  angular  distances,  or  positions  of 
the  different  poiuts,  than  a  sketch  outline  just  suflScient  to  connect 
them  and  to  indicate  roughly  their  situations  on  the  groimd— J^r. 
Jdmea  Bum  v.  Achumhit  Ray^  20  W.  B.  14 

(d).  An  entry  in  the  thak  map,  under  the  head  of  proprietora 
noting  the  existence  of  a  Shikmee  talook  in  the  possession  of  plaiutifi's 
father's  vendor  to  the  extent  of  a  ten-anna  share,  is  no  proof  of  the 
plaintiff's  title  in  the  Shikmee  talook  or  of  the  extent  of  his  share. 
The  thakbust  map  was  never  intended  to  represent,  and  is,  in  no 
sense,  a  record  of  tenures  subordinate  to  Government  rent-paying 
estates.  The  column  under  which  this  entry  is  found  is  a  column  in- 
tended to  show  the  names  of  the  Government  rent-paying  proprietors 
in  actual  possession  of  the  village.  It  was  quite  outside  the  duty 
of  the  Thakbust  Ameen  or  Peshkar  who  drew  up  the  contents  of 
this  column  to  notify  the  existence  or  extent  of  share  of  the  proprietor 
of  any  subordinate  tenure— J/bAma  Chundra  Roy  Chowdhary  v.  J,  p, 
Wi»e  and  others,  25  W.  R  277. 
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(0).  Tbakbust  mapQ  are  evidenoe  of  poasession,  although  not  oon^ 
elusive  as  to  title,  and  if  thej  are  eyidenoe  of  possession,  they  are  also 
some  evidence  of  title^/.  (7.  W.  PogoH  v.  Uukwnd  ChMmd$r  8arma 
i^ircar,  26  W.R.  36. 

(/).  In  a  suit  for  possession  thd  only  evidence  for  the  plaintiflf 
\iras  a  thakbnst  map  which  had  been  signed  as  correct  by  predecessors 
in  title  of  both  the  plaintiff  and  defendant,  and  on  which  the  lands  in 
dispute  were  laid  down  as  the  lands  of  the  plaintiff's  predecessor. 
Eddy  that  the  evidence  was  not  sufficient  to  justify  a  decree  for  the 
plaintiff— ifoA^  Ohuitdra  Sen  v.  Jttggut  Chundra  Seftf  I.  L.  R  5 
CaL212. 

InadmiflBibto  Maps. — Maps  or  plans  madd  by  Qovemment  for 
private  purposes,  or  when  acting  in  other  than  a  public  capacity,  are 
not  admissible  under  this  section— y«iimcy<]|y  IfulUok  ▼•  DwarkanoUh 
i(yto0,LL.B.6CaL8S7. 

37.  When  the  Court  has  to  form  an  opinion  as 
to  the   existence  of   any  fact  of   a 
Relevancy    of    public  nature,   any  statement  of   it^ 
fo^b^^f'*^  public    made  in  a  recital  contained  in  any 
i^^'IJS^kJ^Acu     -^c*  ^^  Parliament,  or  in  any  Act  of 
or  Notifications,      the    Govemor-Greneral  of   India    in 
Council   or    of    the     Governors    in 
Council  of  Madras  or  Bombay,   or  of  the  Lieute- 
nant-Governor in  Council  of  Bengal,  or  in  a  noti- 
fication of  the  Government  appearing  in  the  Gazette 
of  India^  or  in  the  Gazette  of  any  Local  Gx)vern- 
ment,  or  in  any  printed  paper  purporting  to  be  the 
London  Gazette  or  the   Government  Gazette  of  any 
colony  or  possession  of  the  Queen,   is  a  relevant 
fact. 

Scope  of  the  Section. — ''With  respect  to  these  documents  it 
may  be  generally  observed,  that,  provided  they  have  been  duly 
authenticated  in  some  one  of  the  modes  stated  above,*  and  their 

*  Sec  78  of  tho  Oode  makos  proyisiuoa  rogarding  tho  proof  of  notifioatioos,  and 
otbor  official  dooumonta ;  soc.  57  mentions  Acts,  &c.,  of  which  judicial  uotico  must 
be  taken ;  and  sec.  81  makes  provisions  aa  to  presumptions  concerning  Qaiettes. 
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oonteota  be  pertinent  to  the  issue,  they  will  be  admissible,  either  as 
primd  facie  or  as  conolnsive  proof  of  the  £acts  directly  stated  in 
them  ;  and  in  many  cases  they  wilVbe  received  in  evidence  even  if 
such  matters  are  inserted  in  them  by  way  of  introductory  recital. 
Tfans,  where  certain  public  itatatei  radlted  that  great  outrages  had 
been  committed  in  a  particular  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and  offering  a  reward 
lor  the  discovery  and  conviction  of  the  perpetrators,  these  were  held 
admissible  and  sufficient  evidence  of  the  existence  of  those  outrages, 
to  support  the  averments  to  that  effi^t  in  an  information  for  a  libel 
on  the  Government  in  relation  thereto.  So,  a  recital  of  a  state  o[ 
war,  in  the  preamble  of  a  public  statute,  is  good  evidence  of  its 
eiKistence,  and  the  war  will  be  taken  notice  of  without  proof,  whether 
this  nation  be  or  be  not  a  party  to  it. — Taylor,  sec.  1473. 

Gazettes,  in  common  with  all  other  newapapertf  are  frequently  offered 
in  evidence,  with  the  view  of  fixing  an  adversary  with  knowledge  of 
eertain  facts  advertised  therein  :  but  here  it  is  always  advisable,  and 
sometimes  necessary,  unless  the  case  is  governed  by  a  special  Act  of 
Parliament,  to  furnish  some  evidence,  from  which  the  jury  may  infer 
that  the  party  sought  to  be  affected  by  the  notice  has  read  it.  This 
may  be  done  in  a  variety  of  ways,  as  by  i»roving  that  the  person  has 
been  in  the  habit  of  taking  in  the  Gaaette  or  other  newspapq^s,  or 
has  attended  a  reading-room  where  it  was  taken  in,  or  has  shown 
himself  acquainted  with  other  articles  in  the  number  containing  the 
notice^  or  has  evinced  an  unusual  interest  in  the  afiairs  of  the 
partnership  and  the  like.  But  it  seems  not  enough  to  prove  that  the 
newspaper  was  circulated  in  the  immediate  neighbourhood  of  the 
person's  residence. — Taylor,  sees.  1478  and  1479. 

Judicial  notice  is  taken  for  the  purpose  of  civil  suits  of  the  fact 
that  a  foreign  state  has  not  been  recognised  by  Her  Majesty  or  the 
Govornor-Geueralin-Council.    Sec  431,  Act  XIV  of  1882. 

A  recital  in  any  Act  of  the  Govemor-Qeneral4n-0ounGii  of  a 
public  nature  is  primd  facie  evidence  of  the  fact  recited.  Act  I  of 
1867  (Madras). 

The  Government  Gazette  containing  the  advertisement  of  sale  and 
a  printed  paper  purporting  to  be  the  conditions  of  sale  alluded  to  in 
the  Gazette,  and  issued  from  the  Master's  office  in  the  name  of  the 
master,  were  admitted  in  evidence  to  prove  the  actual  conditions  of 
the  deed  of  sale — Jotendra  Mohun  Tagore  v.  Rani  Brojosoondary, 
W.  R  (1864)  50. 

In  a  case  in  which  the  accused  was  charged  with  abetting  the 
waging  of  war  against  the  Queen  under  sec.  121  of  the  Penal  Code, 
it  was  held  that  the  Calcutta  Gazette  and  the  Gazette  of  India  were 
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admissible  in  evidence,  under  sec  8  of  Act  II  of  1855,  to  prore  the 
proclamation  and  official  communications  of  the  GoTemment  relating 
to  the  war— iT^  Queen  r.  Ameerooddeen,  15  W.  K.  Cr.  25. 

SB.  When  the  Court  has  to  form  an  opinion 
as  to  a  law  of  any  country,  any 
stateme^t!!^  to  Statement  of  such  law  contained  in 
X^kw^*k^'  a  book  purporting  to  be  printed  or 
published  under  the  authority  of  the 
Government  of  such  country  and  to  contain  any 
such  law,  and  any  report  of  a  ruling  of  the  Courts 
of  such  country  contained  in  a  book  purporting  to 
be  a  report  of  such  rulings,  is  relevant. 

Sec.  45  makes  the  opinion  of  an  expert,  upon  a  point  of  foreigo 
law,  admissible  in  evidence. 

Sec.  84  enjoins  that  books  containing  the  laws  of  anj  country, 
and  published  under  the  authority  of  the  GoTemment  of  that  country 
as  also  books  purporting  to  contain  reports  of  decisions  of  the  Courts 
of  such  country,  shall  be  presumed  to  be  genuine. 

This  section  is  an  innovation  on  the  Snglish  Law  of  Evidence  as 
it  does  not  require  that  the  laws  and  the  usages  and  customs  of 
foreign  states^  should  be  proved  by  calling  professional  or  official  per- 
sons to  give  their  opinions  on  the  subject  It  seems  to  be  subject  to 
the  Indian  Law  Reports  Act  XYIII  of  1875. 

The  expression  <any  country'  will  include  India,  England  and 
foreign  countries. 

How  much  of  a  Statement  is  to  be  proved. 

39.  When  any  statement   of  which    evidence  is 

given  forms  part  of  a   longer  state- 

VThat  evidrace    mejit,  or   of  a   Conversation   or  part 

to  be  given  when  '  ^  ,       * 

■tatemenb  forms  of  an  isolated  documeut,  or  IS  con- 
part  of  a  conver-       .    .       i    .  «i  .         r  •   i_    /• 

sation,  document,  taincd  lu  a  documcnt  which  torms 
i^u^^'or'S^  part  of  a  book,  or  of  a  connected 
series  of  lettei-s  or  papei-s,  evidence 
shall  be  given  of  so  much  and  no  more  of  the 
statement,  conversation,  document,  book,  or   series 
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of  letters  or  papers  as  the  Court  considers  neces- 
sary in  that  particular  case  to  the  full  understand- 
ing of  the  nature  and  effect  of  the  statement,  and 
of  the  circumstances  under  which  it  was  made. 

Beason  of  the  Bole.— If  the  rule  were  otherwise  than  what 
is  stated  in  the  sectioo,  the  mere  fact  of  one  party  putting  in 
an  extract  from  a  document,  or  asking  a  question  as  to  a  parti- 
cular statement  in  a  conversation,  would  entitle  the  other  party 
to  have  the  whole  document  read,  or  to  prove  anything  else  that 
was  Baid  in  the  same  conversation,  and  various  statements  which 
obviously  ought  not  to  be  admissible,  would  be  got  in,  indirectly, 
Mr.  Taylor  says  : — "  Though  the  whole  of  a  document  may  at 
common  law  be  read  by  the  one  party  where  the  other  has  ali^ady 
put  in  evidence  a  partial  extract,  this  rule  will  not  warrant  the  read- 
ing of  distinct  entries  in  an  account-book,  or  distinct  paragraphs  in 
a  newspaper,  unconnected  with  the  particular  entry  or  paragraph 
relied  on  by  the  opponent,  nor  will  it  render  admissible  bundles  of 
proceedings  in  bankruptcy,  entries  in  corporation-books  or  a  series 
of  copies  of  letters  inserted  in  a  letter-book,  merely  because  the 
adversary  has  read  therefrom  one  or  more  papers  or  entries  or  letters. 
If,  indeed,  the  extracts  put  in  expressly  refer  to  other  documents, 
thase  may  be  read  also  ;  but  the  mere  fact  that  the  remaining  por- 
tions of  the  papers  or  books  may  throw  light  on  the  parts  selected 
by  the  opposite  party  will  not  be  sufficient  to  warrant  their  admission^ 
for  such  party  is  not  bound  to  know  whether  they  will  or  not ;  and, 
moreover,  the  light  may  be  a  false  one."  In  the  case  of  a  conversa- 
tion, in  which  several  distinct  matters  have  been  discussed,  if  a  part 
of  it  is  relied  on  as  an  admission,  the  adverse  party  can  give  in 
evidence  only  so  much  of  the  same  conversation  as  may  explain  or 
qualify  the  matter  already  before  the  Court* 

As  to  admissions  vide  notes  to  sec.  17,  ante  p.  62. 

Letters. — {a).  *'  With  regard  to  letters,  it  has  been  held  that  a 
party  may  put  in  such  as  were  written  by  his  opponent  without  pro- 
ducing those  to  which  they  were  answers,  or  calling  for  their  pro- 
duction ;  because,  in  such  a  case,  the  letters,  iSo  which  those  put  in 
were  answers,  are  in  the  adversary's  hands,  and  he  may  produce  them, 
if  he  thinks  them  necessary  to  explain  the  transaction." — Taylor, 
sec  734. 

(6).  A  printed  official  letter  from  the  Secretary  of  the  Qovemment 
of  the  Punjab  to  the  Secretary  of  the  Government  of  India  was  held 

•  rid4  PHnct  T.  8aiM,  7  A.  «ad  S.  927. 


Digitized  by 


Google 


164  THE  INDIAN  EVIDENCE  ACT.  [SeCS.  39-40- 

to  be  admissible  in  evidence  under  sec.  0,  Act  II  of  1855— 2%«  Queen 
V.  ArMeroodeen,  16  W.  R,  Cr.  25. 

Judgments  of  Courts  of  Justice,  when  relevant. 

40.  The   existence  of  any  judgment,    order   or 

decree   which  by  law   prevents  any 

mfoT^rJott     Court  from   taking  cognizance   of  a 

b*raMcond  suit     guit  or  holding  a  trial,  is  a   relevant 

fact  when   the   question  is  whether 

such  Court  ought  to  take  cognizance  of  such  suit 

or  to  hold  such  trial. 

Scope  of  tlie  Section.— This  section  makes  the  existence  of  any 
judgment  order  or  decree,  a  relevant  fact,  if  such  previous  judgment 
order  or  decree  bars  a  second  suit  or  prevents  the  holding  of  a  second 
trial.  It  designedly  omits  to  deal  with  the  question  of  the  effect  of 
judgments  in  preventing  further  proceedings  in  regard  of  the  same 
matter.  It  has  nothing  to  do  with  questions  of  evidence  beyond  the 
admissibility  of  the  judgments,  orders  or  decrees  ;  because  a  plea  of 
res  judicata  in  civil  cases,  of  autrefois  acquit  or  autrefois  convict  in 
criminal  matters,  is  not  a  plea  as  a  matter  of  evidence,  but  only  a 
plea  barring  the  action  or  preventing  the  holding  of  trial,  as  a  matter 
of  procedure  as  distinguished  from  the  rules  of  evidence.  The  law 
upon  the  subject  of  the  effect  of  judgiiients  in  preventing  further  pro- 
ceedings in  regard  of  the  same  matter  is  to  be  found  in  sections  13 
and  43  of  the  Code  of  Civil  Procedure  and  section  403  of  the  Code  of 
Criminal  Procedure.  The  cases  which  the  Evidence  Act  provides  for, 
are  cases  in  which  the  judgment  of  a  Court  is  in  the  nature  of  a  law, 
and  creates  the  right  which  it  affirms  to  exist*  Garth  C.  J.,  in  the 
qase  of  Oujju  Lai  v.  Fateh  Lai,  I.  L.  R.,  6  Cal,  171,  observes  :~"  It 
is  true  that  section  40  might  have  been  more  clearly  worded.  It  has 
in  fact  much  the  same  defect  as  section  2  of  Act  YIII  of  1659,  which 
was  pointed  out  by  the  Privy  Council  in  the  case  of  Soorjomoni  Dehya 
V.  Suddanwid  Makapatter,  12  B.  L.  R.  304  But  I  can  not  doubt 
that  it  was  intended  to  include  all  judgments,  which  by  law 
operate  to  prevent  a  Coi^rt,  whether  civil  or  criminal,  from  taking 
cognizance  of  a  suit,  or  trying  any  particular  issue.  The  words  *  hold- 
ing a  trial '  are  amply  large  enough  to  admit  of  this  construction. 
And  it  is  not  because  in  some  other  Act  the  words  *  holding  a  trial ' 
may  have  been  construed  to  refar  to  criminal  trials  only,  that  we 
ought  to  confine  their  meaning  in  the  same  way  in  section  40  of  the 

*  Vide.  Stephen's  Introdvotlen  to  the  Brldence  Act,  166. 
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'Evidence  Act.  Section  40,  in  my  opinion,  admits  as  evidence  all  judg- 
ments inter  partes^  which  would  operate  as  re9  judicata  in  a  second 
suit" 

Effect  of  sees.  13  and  43  of  the  Oode  of  Oivil  Procedure.— 

Tiie  doctrine  of  Res  Judicata  is  founded  on  the  well-known  principle 
'  nemo  debut  his  vexari  pro  eadom  causaJ  If  matters,  which  have  been 
once  solemnly  denied,  were  to  be  again  drawn  into  controversy,  if 
facts  once  solemnly  affirmed  were  to  be  again  denied  whenever  the 
affirmant  saw  his  opportunity,  the  end  would  never  be  of  litigation 
and  confusion.  The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  Court  was  actually  required 
by  the  parties  to  form  an  opinion  and  pronounce  a  judgment,  but  to 
every  point  which  properly  belonged  to  the  subject  of  litigation,  and 
which  the  parties,  exercising  reasonable  diligence,  might  have  brought 
forward  at  the  time.  Consequently  ^  when  one  or  more  persons  have 
a  single  cause  of  action  against  one  or  more,  the  whole  of  the  claim 
arising  out  of  that  cause  of  action  must  be  included  in  a  single  suit. 
If  the  plaintiff,  having  omitted  any  portion,  proceed  to  judgment  and 
decree  for  the  rest,  he  loses  for  ever  his  remedy  in  respect  of  the  por- 
tion 80  omitted."  The  rule  has  thus  been  laid  down  in  ITenderson  v. 
Henderson  (3  Hare  100)  : — "  Where  a  given  matter  becomes  the  sub- 
ject of  litigation  in  and  of  adjudication  by  a  Court  of  competent  juris- 
diction, the  Court  requires  the  parties  to  that  litigation  to  bring  for- 
ward their  whole  case  and  will  not  (except  under  special  circum- 
stances) permit  the  same  parties  to  open  the  same  subject  of  litigation 
in  respect  of  matter  which  might  have  been  brought  forward  as  part 
of  the  subject  in  contest,  but  which  was  not  brought  forward,  only 
because  they  have,  from  negligence,  inadvertence  or  even  accident, 
omitted  part  of  their  case."  The  subjects  of  res  judicata^  autrefois 
acquit  <mi autrefois  convict  are  properly  regulated  by  the  provisions 
of  the  Codes  of  Civil  and  Criminal  Procedure.  But  as  these  subj%cts 
•have  been  considered  by  the  annotators  of  the  Evidence  Act,  in  connec- 
tion with  this  section,  the  leading  cases  explaining  the  principles  of 
the  rules  prescribed  by  these  Codes,  are  noted  below.  In  this  connec- 
Uon  it  is  necessary  to  remark  that  it  is  an  approved  rule  of  law  that 
(except  in  the  case  of  judgments  m  rem  and  judgments  relating 
to  matters  of  a  public  nature,  which  are  governed  by  a  different  prin- 
ciple) no  man  ought  to  be  bound  by  the  decision  of  a  Court  of  Justice, 
unless  he,  or  those  under  whom  he  claims,  were  parties  to  the  pro- 
ceeding in  which  it  was  given.  Vide  notes  under  sections  11  and  13, 
ante, 

Priiicipleof  Bes  Jadicata.~Chief  Justice  DeGrey  laid  down,  in 
the  Dochees  of  Kingston's  case  (2  Smith's  leading  cases  424),  the 
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general  rule.  He  said  :  "  It  is  certainly  true  as  a  general  principle 
that  a  transaction  between  two  parties  in  judicial  proceedings  ought 
not  to  be  binding  upon  a  third  ;  for  it  would  be  unjust  to  bind  any 
person  who  could  not  be  admitted  to  make  a  defence  or  to  examine 
witnesses,  or  to  appeal  from  a  judgment  which  he  might  think  errone- 
ous ;  and  therefore  the  depositions  of  witnesses  in  another  cause  in 
proof  a  fact,  the  verdict  of  a  jury  finding  the  facts  and  the  judgment 
of  the  Court  upon  the  facts  found,  although  evidence  against  the 
parties  and  all  claiming  under  them,  are  not,  in  general,  to  be  used  to 
the  prejudice  of  strangers.  There  are  some  exceptions  to  this  general 
rule,  founded  upon  particular  reasons  ;  but,  not  being  applicable  to 
the  present  subject,  it  is  unnecessary  to  state  them.  From  a  variety 
of  cases  relative  to  judgments  being  given  in  evidence  in  civil  suits, 
these  two  deductions  seem  to  follow  as  generally  true  :  firsts  that  the 
judgment  of  a  Court  of  concurrent  jurisdiction,  directly  upon  the 
point  is,  as  a  plea ,  a  bar  or  as  evidence,  conclusive  between  the  same 
parties,  upon  the  same  matter,  directly  in  question  in  another  Court  ; 
secondly  y  that  the  judgment  of  a  Court  of  exclusive  jurisdiction  directly 
upon  the  same  point  is,  in  like  manner,  conclusive  upon  the  same 
matter  between  the  same  parties,  coming  incidentally  in  question  in 
another  Court,  for  a  different  purpose.  But  neither  the  judgment  of 
a  concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within  their  jurisdiction,  nor  of 
any  matter  incidentally  cognizable,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment."  The  principle  laid  down  in  the 
above  case  is  not  inconsistent  with  the  law  of  our  country.  In  the 
case  of  Khagauli  Sinsfh  v.  Hussein  Bux  Kkan^  15  W.  B.  (P.  C.)  30, 
their  Lordships  of  the  Privy  Council  said  :  *'  There  is  nothing 
technical  nor  peculiar  to  the  law  of  England  in  the  rule  so  stated.  It 
was  recognised  by  the  civil  law,  and  it  is  perfectly  consistent  with 
the  second  section  of  the  Code  of  the  Procedure  under  which  this  case 
was  tried." 

Oonditions,  necessary  to  constitate  Res  Judicata.— In  order  to 
have  the  effect  of  rm  judicata^  it  is  necessary  :  (A)  That  the  matter, 
directly  and  substantially  in  issue  in  the  second  suit  or  issue,  must  be 
the  same  matter  which  was  directly  and  substantially  in  issue,  in  the 
former  suit  ;  (B)  That  the  former  suit  must  have  been  a  suit 
between  the  same  parties  or  between  parties  under  whom  they  or  any 
of  them  claim,  litigating  under  the  same  title  ;  (C)  That  the  Court 
which  decided  such  former  suit  must  have  been  a  Court  of  Jurisdic- 
tion competent  to  try  such  subsequent  suit  or  the  suit  in  which  such 
issue  has  been  subsequently  raised  ;  and  (D)  That  such  matter  must 
have  been  heard  and  finally  decided  by  such  Court 
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A.  The  matter  in  the  two  suits  mnst  be  the  same.—'*  In  order 
to  exclude  a  party  whose  demand  has  been  dismissed,  from  making  a 
fresh  demand,  on  the  ground  that  the  matter  is  res  judicata,  the  thin^ 
demanded  must  be  the  same.  But  this  must  not  be  understood  too 
literally.  For  instance,  although  the  flock  which  the  plaintiff  de- 
mands now  does  not  consist  of  the  same  sheep  as  it  did  at  the  time 
of  the  former  demand,  the  demand  is  held  to  be  for  the  same  thing, 
and  therefore  not  receivable.  And  so  a  party  is  held  to  demand  the 
$ame  thing,  when  he  demands  anything  which  forms  a  part  of  it." — 
Best,  8th  Ed.,  645. 

L  Oanse  of  Action.— The  term  *  cause  of  action  '  is  to  be  con- 
strued with  reference  rather  to  the  substance  than  to  the  form  of 
action.  It  should  not  be  taken  in  its  literal  and  most  restricted 
sense.     Vide — 

(a).  Surjamani  Davi  v.  Sadanand  Mohapatro,  20  W.  R.  377. 
(&).  Krishnabehari  Rai  v.  Brajeswari  Chawdhrani,  I.  L.  R.  1 

CaL  144. 
(c).  Lcdji  Lai  v.  Rardey  Narayan,  I.  L.  R.  9  Cal.  106. 
(d),  Abdul  Kadir  v.   The  East  Indian  Railway  Co.,  I.  L.  R.  1 

Mad.  376. 
(e).  Durga  Persaud  Singh  v.  Durga  Kunwari,  I.  L.  R.  4  CaL 
(P.  C.)  190. 

n.  Oases  in  which  the  Olaim  was  held  to  be  the  same.—  Vide-- 
(a).  Periya  Odaya  Taver  v.  Katama  Natchiar,  11  Moo.  I.  A.  60. 
\h).  Umatara  Debt  v.  Annapuma  Dasi,  18  W.  R.  (P.  C.)  163. 
(c).  Surjamani  Devi  v.  Sadanand  Mohapatro,  20  W.  R.  (P.  C.) 

377. 
(<i).  Krishna  Bihari  Rai  v.  Brajasioari  Chawdhrani,  I.   L.  R.  1 
CaL  144. 

nL  Judgment  npon  a  matter  not  directly  and  substantially, 
hut  collaterally  or  incidentally  in  issue  in  a  previous  suit  is  no 
bar  to  a  second  suit.—  Ficfo— 

(a).  Raghuram  Biswas  y.   Ram  Chundra  Dhobi,  W.   R.  (F.  B.) 

127. 
(6).  Balak  Tewari  v.  Kausil  Misr,  I.  L.  R.  4  All.  491. 
(c).  Amuseyabhai  v.  Sakharam  Pandurang,  I.  L.  R.  7  Bom.  464. 
(d).  Jamaitunnissa  v.  Lutfunnissa,  I.  L.  R.  7  All.  606. 
(e),  Nanda  Lai  Bhattacherji  v.   Bidhumukhi  Debi,  I.  L.   R.  13 

Cal.  17. 
if),  Magundeo  y.  Mahadeo  Singh,  I.  L.  R,  18  Cal.  647. 
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IV.  Matter  directly  «nd  mlMitaiitially  in  iarae  is  a  bar  to  a 
Bubseqaent  suit.—  Vide— 

(a).  Palwan  8mg  v.  Risal  Sing^  I.  L.  R.  4  AIL  55. 

(6).  Nirman  Sing  v.  Fhtdman  Sing,  I.  L,  R  4  AIL  65. 

(c),    WUaifi  Begum,  v.  Nw  Khan,  I.  L.  B.  5  All.  614. 

(ci).  Jeolal  Sing  v.  Surf  oh,  11  C.  L.  R.  483. 

(«).  Rakhaldai  Sing  v.  Hiromati  Dasi,  22  W.  B.  282. 

(/).  HariBehari  Bhaghai  v.  Pavgan  Ahtr,  I.  L.  R.   19  CaL 

656. 
{g),  Naha  Durga  Dassi  v.  Feiz  Buksh  Chowdhariy  I.   L.  B.   1 

Cal.  202. 
(A).  Mohim  Chundra  Mozumdar  y.  Asradha  Dtzsiy  15  B.  L.  B. 

251. 
(i).  Makes  Chundra  Bandpadhya  y.  Jaikissen  Mukkatji,  15 

B.  L.  R.  248. 
(J),  Basan  Lai  SukaZ  y.  Chundi  Das,  I.  L.  B.  4  CaL  686. 
ije),  Belchambers  v.  Ashutosh  Dhar,  7  C.  L.  R.  308. 
(Q.  Samarupuri  y.  Skanmuga^  I.  L.  R  5  Mad.  47. 
<m).  Raja  of  FiUagur  y.  Bachi  SiUaya  Garu,  L  L.  R  8  Mad. 

219. 

(n).  Venkataraddi  Appa  Ran  y.  Peda  Venkayamma,  I.  L.  R 
10  Mad.  15. 

(o).  Ram  Chundra  Singh  y.  Madhukumari,    I.   L.  B.  12  CaL 
484. 

(p).  Vishnu  Chintaman  y.  Balaji  bin   Raghuji,  I.  L.  R  12 

Bom.  352. 
{q),  Radhamadhav  Haldar  y.  Manohar  Mukherji,  I.  L.   R   15 

CaL  756. 

(r).  Troylukhanath  Singh  y.  Protap  Narain  Singh,  I.  L.  B.   15 

CaL  808. 
(«).  Kamini  Debi  y.  Ashutosh  Jfukherfi,  I.  L.     R  16   Cal. 

103. 
{t),  Ananta  Butaeharya  v.  Damodhar  Makond,  I.   L.  R   13 

Bom.  25. 
(w).  Bal  Eissen  y.  JTwAan  Zo;,  I.  L.  R  11  All.  148. 
(v),  Oopinath  Chohe  y.  Bhagwat    Prasaud,  I.  L.  R   10  CaL 

697. 
(w).  Chhagan  Lai  y.  Bapu  Bhai,  I.  L.  R  5  Bom.  68. 
(x),  IhUabh  Vahuji  v.  Bansidhar  Rai,  I.  L.  B.  9  Bom.  111. 
(y)..  Qauri  Koer  v.  Andh  Koer,  I.  L.  R  10  CaL  1087, 
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V.  Oases  in  whicli  matter  of  the  second  snit  was  held  not 
identieal  with  matter  of  the  first  suit.—  Vide— 

(a).  ^Sann  A  chart  t.  JSoma  hwhdram  Achari^  I.  L.  B.  6  Mad. 

(6).  Periandi  v.  Angappa^  I.  L.  B.  7  Mad.  423. 
(c).  KamtKa  Sami  v.  Jaganaiha^  I.  L.  R.  8  Mad.  478. 
{d).  Ram  Chundra  Chowdhari  v.  Kashi  Mokan^  21  W.  R.  SJ. 
(e).  Mani  Rai  v.  Rajbansi  Koer^  25  W.  R.  393. 
{f).  Kali  Krishna  Tagore  v.  Secretary  of  State  for  India^  I.   L. 
R.  16  Cal  171 

(g),  MoTo  Ahaji  v.  Narayan  Dhonhhat  Fetre,  I.  L.  R  11  Bom. 

365. 
(A),  Shridhar  Vmayai  v.  Narayan  Bahaji^  11    Bom.  H.   C. 

Rep.  224. 
(«).  Qirdhar  Manordae  v.  Daydbhai  Kolahhaiy  I.  L.  R.  S  Bom. 

174. 
O).  yUo  Ram  Chundra  y.  OoHnd  Ballaly  I.  L.  R   10  Bora. 

24. 
(it).  Dataram  v.  RamkrietOy  9  W.  R.  594. 
if).  Kadir  Bukeh  v.  OAtdam  AU  Oemaeia,  9  W.  R.  90. 
(m).  Khaeruniua  Bihi  v.  Budhi  Bibi^  13  W.  R.  317. 
(n).  Sadamddin  Ahamed  v.  Beni  Madhav  Rai^  I.  L.   R  15 

Col.  (F.  iSL)  145. 
(o).  ilmtV  Zama  v.  Nathumaly  I.  L.  R  8  All.  396. 
(p).  Ramanvgra  Narayan  v.  Mahasundar  Kunwar,  12  B.  L.  R 

433. 
{q).  Konerrav  y.  GurraOf  L  L.  R  5  Bom.  589. 
(r).  Ratan  Rai  v.  Hanwman  Das^  I.  L.  R.  5  All.  118. 
(j).  Ahamed  Hosmin  Khan  v.  NihdltwUiin  Khan^   I.   L.  R  9 

Cal.  945. 
(0.  Oovind  Chundra  Adya  v.  Afzal  Rubbani^  I.  L.   R  9  CaL 

426. 
(m).  Amanat  Bibi  v.  Imdad  Hoeeein,  I.  L.  R  15  CaL  800. 
(r).  Falmabhai  v.  Aiihabhaiy  I.  L.  R  13  Bom.  242. 

VL  Hatter  must  have  been  alleged  and  denied  or  admitted.-- 
Vide— 

(a).  Shama  Chum  Chaiterji  v.  PraeawM  Kumar  SantiJbari,  5 

C.  L.  R  251. 
(6).  Sheo  Ratan  Singh  y.  Sheo  Sahai  Mier^  I.  L.  R.  6  AIL 

368. 
(<^  Sheoraj  Rai  v.  Kashi  Natfi^  1. 1*  R  7  AH,  247; 

22 
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Vn.  Matter  which  might  have  been  made  groiwd  for  defmee 
er  attack  in  the  fbrmer  suit  is  res  Judicata  in  subsequent  suit.— 

Vide" 

(a).   Umatara  J>ebi  v.  Armapuima  Ikuif  18  W.  B.  163* 

(by  Radhia  v.  Bent,  I.  L.  R.  1  All.  560i 

(c).  Kashtkissen  Rai  CKowdhwri  r.    Kriito  Ckwndra  SandyaM 

Chotodhuri,  22  W.  It  464. 
(d).  Dittabandku  Chwodkun  y,  Kritiomani  Da$i^  I.  L.  R   2 

CaL  152. 
{e\  Devrav  Krishna  r,  Balcmhhai^  I,  L.  B,  1  Bom.  ft7. 
( f),  Baldeo  Sahai  v.  Bateshar  Singh,  I.  L.  R.  1  All.  75. 
{g).  Maktam     Yalad  Jfohidin  y.  Emam    Valad  Jfohidin,  lO 

Bom.  H.  C.  Rep.  293. 
(A).  Mahahir  Prasad  Singh  y,  MaenagkUn,  L  L.  R   16  CaL 

682. 
(i").  Chenvirappa  v.  Puttappa,  I.  L.  R  11  Bom.  708w 
But  see — 

(a).  Alluwni  ▼.  Eunjtuha,  I.  L.  R  7  Mad.  264. 

(b).  Sheo  Ratan  Singh  v.   Shso  Sahai  Mitr^  I»  L.  R  6  AIL 

358. 
(c).  Kandttnni  v.  Katramma,  I.  L.  R  9  Mad  251. 

B.  I.— A  decision  for  or  against  a  man  in  one  caiiacity  will  not 
have  the  force  of  a  res  Judicata  for  or  against  him  when  suing 
or  sued  in  a  wholly  different  capacity,  and  in  &ct  as  a  different 
person  in  law.—  Fic^— 

(a).  Raj  Kanwar  v.  Inderjit  Kanwar,  13  W.  R  52. 

(6).  The  Zamindar  of  Pittapuram  v.    The  Proprietors  of  the 

Mutta  of  Eolanla,  L  L.  R  2  Mad.  23. 
(e).  Durga  Chum  y.  Kashi  Chundra  Moitra^  Marsh.  Repi  539. 
{^  Rudr  Narain  Shingh  v.  Rup  Kuar,  I.  L.  R  1  All.  734 
\e).   Wahid  Ali  v.  Jwmarjiy  3  B.  L.  R  (F.  R)  74.    Aiarmed  by 
the  Privy  Council,  18  W.  R  185. 

n.—A  lessor  cannot  be  held  to  daM  under  Ids  own  lessee:— 
(a).  Rambrahmo  Chakrabutty  v.  Banti  Karmakar^  11  C.  L.  R 

122. 
(&}.  Bi'ojo  Behari  Mitra  y.  Kedar  Nath  Mozumdar^  L  L»  R   18 

Cal.  58. 

m.— Beversionary  heirs  are»  in  the  absence  of  fhiud  <«  collu- 
sion, bound  by  Judgments  obtained  against  Hindu  widows— 

(a).  Kattama  Nachair  y.  Periya  Odaya  Taver  {The  Shivaganga 
ease)  2  W.  R  (P.  C.)  31. 
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(5).  Nahiti€hvndra€hucherimtiiy.  MarVkundra  Ckuckerbuttt, 

9  W.  R  (P.  B.)  506. 
(<?).  I^and  Kumar  v.  /JorfAa  Kuariy  I.  L.  R.  1  All.  282. 
(c^.  Jotindra  Mohan  Tagore  v.  Jvi^gal  iTtwor,  9  C.  L.  R.  57. 
(«).  Protap  Narain  Singh  v.  2VaiX«Myana^A  iSin^i,  I.  L.  B.  U 

CaL186. 
(  f).  SanUtnmar  v.  Deo  Saran,  L  L.  R.  8  All.  365, 
(^  SaohU  y.  J7u<M«a,  I.  L.  R  8  All.  42a 

tV.— A  jadgment  obtained  in  a  snit  against  ene  co^liarer  is  not 
binding  on  another  co-skarer.— ^  Vide— 

(a),  ffasir  Ohati  v.  Sonamani  Da$i^  I.  L.  R.  6  Cal.  31. 
(Q.  Kunnathwrillath  Namhadri  ▼.  Narayanan  Namhadri^  I.  L. 
R  6  Mad.  12U 

▼.'Interested  parties  bound  by  decisions  in  snits  brought  by 
Ihem  in  the  names  of  their  benanddars.— Fu20— 

(a).  Bhawal  Singh  y.  Rajendra  Pratap  Sahi,  5  B.  L.  R  32L 

(6).  Zhub  Chand  y.  Narain  Svngh^  I.  L.  R  3  All.  812. 

<c).  Qopi  STath  Chobe  y.  Bhagwat  Prasad^  L  L.  R  10  Cal 

697. 
(d).  Shangar  y.  Krishnan,  I.  L.  R  15  Mad.  267. 

0. 1.— Oencnrrent  Jnri8diction.*-It  means  conourreat  -aa  regards 
the  peoaoiary  limit  as  well  as  the  subject-matter.  By  Court  ef  oom- 
petent  jurisdiction  is  meant  a  Court  which  has  jurisdictioB  oyer  the 
matter  ia  the  subsequent  suit  in  which  the  decision  is  used  as  con* 
dusiye,  or  ia  other  words,  a  Court  of  coucurreat  jurisdiction— 
Vide-^ 

(a).  Mtir  Raghnbw  Dial  y.  Sheobuksh  Singh,  I.  L.  R  9  Cal. 

439. 
<6).  Sheoraj  Rai  y.  Kathinath,  I.  L.  R  7  All  247. 
(c).  Ranbahadwr  Singh  y.  Lacho  Koer,  I.  L.  R  11  Cal  301. 

n.-<lon8ent  of  parties  wiU  not  give  to  a  Oourt  a  Jurisdiction 
which  it  does  not  otherwise  possess.—  Vide— 

(a).  Bhupendra  Nath  Chowdhuri  y.  Kali  Proennne  Ohah,  24 

W.  R  205. 
(5).  The  Oavemment  of  Bombay  y.  Ranmal  Singji  Amar  Singji^ 

9  Bom.  H.  C.  Rep.  242. 
(e).  Kadambini  Dasi  y.  Durga  Chiran  DuUy  Marsh.  Rep.  4. 
{(fy  Queen  y.  Bholanath  Sen,  L  L.  R  2  Cal  24 

m.— If  the  Court  which  tried  the  first  suit,  was  competent  to  try  the 
suheequeat  soit,  if  then  brought,  the  decision  of  such  Court  would 
be  oonclosiye,  although  on  a  subsequent  date  by  a  rise  in  the  yalue 
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of  such  property,  or  from  any  oiber  caus^  the  said  Court  ceased  to 
be  the  proper  Court  so  far  as  pecuuiary  jurisdiction  is  concerned,  to 
take  cognizance  of  a  smt  relating  to  the  property— G'optnalA  Chohe  ▼. 
Bhagwat  Prasad,  L  L.  R  10  Cal.  697.  Refer  to  Raghunatk  Panjah 
y.  lB9ar  Ohundra  Chowdhari^  I.  Lb  IL  11  CaL  163. 

IV.—Bevenue  Oonrts. — A  Revenue    Court    hi    not   a  Court  of 
concurrent  juriadictioa  with  the  Ciril  Court  and  is  not  competent  to 
determine  finally  a  question  of  title,  and  therefore  its  judgment  does 
not  render  the  matter  decided   by  it,  res  judieaUi^Hari  Sankci^'^*' 
Mukerji  v.  Muktaram  Patro,  24  W.  R.  164.    Refer  aUo  to— 

(a).  Shumbhu  Narain  Singh  v.  Backeha,  I.  L.  R  2  AIL  200. 
(h).  ffuasain  Shah  v.  Gopal  Rai^  I.  L.  R  2  All.  42». 
(c).  Dehi  Prasad  v.  Jafar  Alt,  I.  L.  R.  3  All.  40. 
\d).  Oopal  Bai  y.  Uchahal,  I.  L.  R  3  All.  61. 
{e).  Muhamed  Ahi  Jafar  v.  Wall  JfuAamed,  I.  L.  R  3  All.  81* 
(/).  SukhdaU  Misr  y.  Karim  Ch&wdhart,  I.  L.  R  3  All.  621. 
(g).  Radha  Prasad  Singh  v.  Salii  Rai,  I.  L.  R  6  AH  246. 
(A).  Totaram  y.  Earkishan,  I.  L.  R  7  AIL  224 
(t).  Raj  Bahadur  y.  Birhma  Singh,  I.  L.  R  3  All.  S6. 
( / ).  Oungn  Prasad  y.  Baldeo  Ram,  L  L.  R  10  AIL  347. 
(*).  Hairika  Ramayyar  y.    Sri  Vidya  /SH  Sindhu  Tiriasamij 

I.  L.  R  7  Mad.  61. 
{l).  Jfuttu  Kumarappa  Reddi  y.  Artimuga  PUlai,  L  L.  R  7 
Mad.  146. 

D.  I.— Matter  mnst  have  been  heard  and  finally  decided.— Vide-^ 
(a).  Chandra  SiJthar  Deb  Rat  y.  Durgendra  Deb,  3  W.  R  39. 
(b).  Saikappa  Chetti  y.  Ktdanda  Ruri  Natchair^  3  Mad.  H.  C. 

Rep.  A.  J.  84. 
{jdy  Kamesufar  Persaud  y»  Rajkumari  Raitankar^  I,  L.  R  20 

CaL  99. 

n.— When  the  matter  had  not  been  literally  determined  in  the 
yreTions  suit  it  is  no  res  judicata.— Vide-^ 

(a).  Kanai  Lai  Khan  y.  Sashi  Bhusan  Biswas,  I.  L.  R  6  CaL 

777. 
(b),  Pannu  Singh  y.  Nirghin  Singh,  I.  I/.  R  7  CaL  1298. 
(c).  Ramreddi  y.  Subareddi,  I.  L.  R  12  Mad.  600. 

m.— An  opinion  expressed  incidentally  and  not  amonntinff  to  a 
finding  upon  a  distinct  issne  is  not  a  final  determination  of  the 
matter  in  question.—  F«fo— 

(a).  Sibnath  Chatterji  y.  Naba  Kissen  Chatterji,  21  W.  R  189. 
(&).  Devara  Kanda  Narasamma  y.  Debara  Kanda  Eanyct,  I.  L. 
R  4  Mad.  134. 
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IV.— The  matter  is  not  res  jndicata,  if  the  first  suit  Dedled  on 
teconnt  of  some  technical  defect,  and  there  was  no  decision 
whatever  on  the  merits.— Vide— 

(a).  Lusman  Dada  Naik  r.  Ram  Chandra  Dada  Naik^  I.  L.  K. 

5  Bom.  48. 
(6).  PiUaU  Maheti  v.  Tulja,  I.  L.  R  3  Bom.  223. 
(c).  Sukhi  Bewa  v.  Mehadi  Mondal,  9  W.  R  327. 
(d),  Ramnatk  Rai  C/uytodhari  v.  Bhaghat  Mahapatro,  3  W.  R. 

Act  X  140. 
(«).  Rungrav  Ravji  v.  Sidhi  Mahomed  Ebrakimy  I.  L,  B.  6 

Bom.  482. 
(/).  Dullabh  Jogi  r.  Narain  Lakhi^  4  Bom.  H.  C.  Rep.  A,  C. 

110. 
ig),  Mahomed  Salim  y.  Nahtan  Bibi,  I.  L.  R.  8  All.  282. 
(A>.  Ram   Sewak  Singh  r.  Nakchad  Singh,  I.  L.  R.  4  All, 

(F.  B.)  261. 
(t).  Jtbanti  Nath  Khan  v.  Sihnath  Chueherhntti,  I.  L.  R.  8  Cal. 

819. 
O').  Kamala  Kamini  Dehya  v.  Lohenath  Kar^  11  C.  L.  R.  183. 
(it).  Futteh  Singh  v.  Latchmi  Koer,  21  W.  R.  103. 
(Q.  TUakdhari  Singh  v.  Bessandra  Narain  Sahi,  Marsh.  418. 

v.— Hatter  decided  hy  Court  of  first  instance  or  hy  the  lower 
Appellate  Ckmrt,  hnt  not  decided  hy  the  last  Oonrt  of  Appeal 
has  heen  held  not  to  have  heen  heard  or  finally  decided.— Fuid — 

(a).  Ounga  Bissen  Bhagai  v.  Raghunath  Qjha,  I.  L.  R.  7  CaL 

381. 
(6).  Imamudin  v.  Futteh  Alt,  3  C.  L.  R.  447. 
(c).  Mukund  Narain  Deo  v.  Jonardan  De  Bamiky  16  W.  R.  208. 
(d),  Ohundra  KwMtr  Mitra  v.  Sib  Sundari  Daeiy  I.  L.  R.  8  CaL 

631. 

(e).  Nilvaru  v.  Nilvaru,  I.  L.  R.  6  Bom.  110. 

YL— A  diflmlflsal  for  want  of  jurisdiction  is  no  res  Judicata.— 
Vide^ 

(a).  Megabit  Singh  v.  Ram  Bhajjan  Sah^  I.  L.  R  16  CaL  545. 
(6).  Ram  Oovind  Jha  v.  Mangar  Ram  Chotodhari,  13  C.  L.  R 
83. 

(c).  Qiriah   Chundra  Mukherji  v.  Rammeesari  Debi,  22  W.  B. 

308. 
(sfy  Banei  Singh  r.  Sadist  Lai,  I.  L.  R  7  Cal.  739. 
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Vn.— The  subjaetrmatter  of  a  claim  dimnfuged  because  the 
plaintiff  bad  adduced  no  evidence  is  res  judicata  in  a  subse- 
quent suit.— Ftofo— 

(a).  Rama  Rao  v.  Sttrtifa  Rao,  I.  L.  R  1  Mad.  84. 

(6).   Venkatackalam  v.  MahcUakshmamma,  I.  L.  R.  10  Mad. 

272, 
(c).  Sahadeo  Pande  v.  l^okhtd  Pande,  15  W.  B.  67. 
(flO-  Mafizuddin  v.  Amuddin,  23  W.  R.  67. 
(«).  Kartick  Chundra  Pal  v.  Sridhar  Mandal,   I.  L.   R.  12  Cal 

663. 

(/).   Watson  V,  The  Collector  of  Rajshahi,  13  Moo.  I.  A.  17a 

Vm.— Belief  claimed  in  plaint^  and  not  expressly  granted  by 
the  decree,  cannot  be  claimed  in  a  subsequent  suit.— Vide— 

(a).  TAytla  Kandi  Ummatha  v.  ThifUa  Kandi  Cheria  Kunha- 

med,  I.  L.  R  4  Mad.  308. 
(6).  Sukh  Lai  V.  Bhikki,  I.  L.  R.  11  All.  19a 
{c).  Fatmabai  v.  AisAabaiy  I.  L.  R.  13  Bom.  242. 

IX.—EX  parte  Decree. — (a)*  Au  ex  parte  decree  for  arrears  of  rent 
does  not  operate  so  as  to  render  the  question  of  the  rate  of  rent  re$ 
judicata  between  the  ^rtiea^Madhusudan  Saha  MondcUY,  Brae^ 
I.  L.  R.  16  Cal.  (F.  B.)  300. 

(&).  An  ex  parte  decree  is  primd  facie  for  the  purposes  of  ev tdonoe 
as  good  as  any  other  decree,  and  as  binding  between  the  parties 
upon  the  matter  decided  by  it  But  if  the  party  against  whom  it 
was  passed  could  show  that  the  decree  was  obtained  by  fraud,  or  that 
it  was  irregular  or  contrary  to  natural  justice,  or  the  like,  the  ex  parte 
decree,  although  of  force  between  the  parties  in  the  suit  in  which  it 
was  given,  might  be  properly  considered  as  of  no  value  for  the  pur- 
pose of  evidence  in  any  other  suit— ^m*  Chundra  Manickya  v.  Harrte 
Chundra  Dose,  L  L.  R.  3  CaL  383. 

(o).  In  a  personal  action,  a  decree  pronounced  in  absentum  by  a 
Foreign  Court,  to  the  jurisdiction  of  which  the  defendant  has  not 
in  any  way  submitted  himself,  is  by  International  law  an  absolute 
nullity— (?Mrtkioya^  Singh  v.  Raja  of  Faridkot,  I.  L.  R.  22  CaL  (P.  C.) 
222. 

Miscellaneous.—  Vide^ 

(a).  Onanambal  v.  Parvathi^  I.  L.  R.  16  Mad.  477. 

(6).  Nabin    Chundra  Majumdar   v.    Mukta  Sundari   Dabffa, 

7  B.  L.  R.  App.  38. 
(c).  Price  v.  Khdat  Chundra  Ohose,  6  B.  L.  R.  App.  60. 
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(d).  Brcjo  Behari  Mitra  v.   KedamcUh  Majumdar^  I.  L.  R.  12 

CaL580. 
(tf).  BamOkundra  Narayan  v.  Narayati  Mahadtib^  I.  L.  R  11 

Bom.  216. 
(/).  VeHgcUaraghava  v.  Rangammct^  I.  L.  B.  15  Mad.  493. 
iff),  Brakmatnai  Ikui  v.  Anand  Chundra  ChaUerfi,  22  W.  R. 

120. 
(AJL  Bhclabhat  v.  AdeMng,  I.  L.  R.  9  Bom.  75. 
(4  Banai  Lai  Singh  r.  Sashr  Bhutan  Biswas,  8  C.  L.  R.  117. 
(j  ).  Bam  Na/rain  v.  Bishsshar  Prosody  I.  L.  R.  10  AIL  411. 
{k).  AH  Moidin  Baghuthan  v.  Elyachanidathil  Kombi  Ackm^ 

L  L.  R  5  Mad.  239. 
(0*  Narain  Gap  Hahbu  v.  Pandurang  Oanu,  I.  L.  R   5  Bom. 

6S5. 

(m).  Snkh  Nandan  v.  Bmnick,  T,  L.  R  4  AIL  192. 
(n).  €Map  Chand  v.  Prossuno  Cumari  Dehi^  20  W.  R  463  (on 
appeal  23  W.  R  253). 

(o).  Badhabhai  v.   Anantratf  BhagwarU  Deshpande^  I.  L.  R  9 
Bom.  198. 

(p).  Kamini  Debt  v.  Ashutosh  Mukerji,  16  Gal.  (P.  C.)  103. 

(q),   Venkayya  v.  SurammOy  I.  L.  R  12  Mad.  235. 

(r).  Madhavan  v.  Kssharan,  I.  L.  R  11  Mad.  191. 

(«).  Shwapa  ▼.  DodNagaya^  I.  L.  R  11  Bom.  114 

(0.  Bwrry  Behary  Bhagbut  v.  Paran  Ahir,  I.  L.  R  19  CaL  656. 

(i«).  Bakshi  V.  Nisamuddiy  L  L.  R  20  Oal.  505. 

(«).  ChuckatUal  Boy  v.  Mohun  Boy,  I.  L.  R  20  CaL  906. 

BnlincB  under  86C  43,  Oivil  Procedure  Code.— Suit  to  include 
whole  claim. —  Vide—- 

(a).  Cassom  Jooma  v.  Thwiker  Liladhar  Kissovsjiy  L  L.  R.  2 

Bom.  570. 
(6).  Maekintosh  v.  QiU,  20  W.  R  358. 
(c),  Bukmini  Koer  v.  Bam  Tohal  Bai,  21  W.  R  223. 
(fil).  Lochman  Sahai  v.  Bamsaran  Pandyain,  20  W.  R  144. 
(e).  nha  ▼.  Dago,  I.  L.  R  7  Bom.  182. 

(/).  Shso  Sankar  Sahai  ▼.  Bridai  Narayan,  I.  L.  R  9  CaL  143. 
(g).  Benarsi  Das  v.  Bhtkari  Das,  I.  L.  R  3  AIL  717. 
(A).  Badwr  Bahim  ▼.  Shamshunnissa  Begam,   8  W.  R  (P.  C.) 

12. 
(i).  Vsnkanna  ▼.  Aitamma,  I.  L.  R  12  Mad.  183. 
Forelfn  Judgment.—**  The  principles  on  which  foreign  judgments 
are  enforced  in  English  Courts  as  stated  by  Parke  B.  in  Bussell  v. 
Smyth  (9  M.  and  W.  810)  and  repeated  by  him  in    Williams  v.  Jones 
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(13  M.  and  W.  633)  are  declared  by  Blackburn  J.  in  Schibsby  v. 
WestmhoU  (L.  R  6  Q.  B.  155)  as  follows :  <  The  judgment  of  a 
Court  of  competent  jurisdiction  over  the  defendant  imposes  on 
him  a  duty  or  obligation  to  pay  the  sum  for  which  the  judg- 
ment is  given  which  the  Courts  in  this  country  are  bound  to 
enforce,'  but  'anything  which  negatives  that  duty  or  forms  a 
legal  excuse  for  not  performing  it  is  a  defence  to  the  action.' "  All 
jurisdiction  is  properly  territoriaL  Territorial  jurisdiction  attaches 
(with  special  exceptions)  upon  all  persons  either  permanently  or 
temporarily  resident  within  the  territory,  while  they  are  within  it ; 
but  it  does  not  follow  them  after  they  have  withdrawn  fi^m  it, 
and  when  they  are  living  in  another  independent  country.  It  exists 
always  as  to  land  within  the  territory,  and  it  may  be  exercised  over 
moveables  within  the  territory  ;  and,  in  questions  of  »UUus  or  succes- 
sion governed  by  domicile,  it  may  exist  as  to  persons  domiciled,  or 
who  when  living  were  domiciled,  within  the  territory.  As  between 
different  provinces  under  one  sovereignty  (e.g.,  under  the  Roman 
Empire)  the  legislation  of  the  sovereign  may  distribute  and  regulate 
jurisdiction  ;  but  no  territorial  legislation  can  give  jurisdiction  which 
any  Foreign  Court  ought  to  recognize  against  foreigners  who  owe 
no  allegiance  or  obedience  to  the  Power  which  so  legislates.* 
It  will  be  noticed  that  it  is  an  indispensable  condition  that  the 
foreign  Court  should  have  jurisdiction  over  the  defendant.  It  has 
jurisdiction  over  the  defendant  if  he  was,  at  the  time  the  suit  was 
commenced,  a  subject  of  the  foreign  country.  In  respect  of 
the  transactions  of  a  joint  stock  company  formed  for  the  purpose 
of  carrying  on  business  in  a  foreign  country,  the  Courts  of  that 
country  may  have  jurisdiction  under  certain  circumstances,  though 
the  members  may  never  have  resided  therein  nor  owe  alliance 
thereto.  But  a  foreigner,  although  he  may  not  owe  allegiance 
to  a  country  or  be  under  the  jurisdiction  of  its  Courts,  may  never- 
theless equitably  estop  himself  from  pleading  that  the  Courts  of 
that  Country  had  not  jurisdiction  over  him. . 

(a).  In  suing  as  a  plaintiff  in  the  Court  of  a  country  to  which  he 
owes  no  allegiance,  he  has  voluntarily  submitted  to  its  jurisdiction, 
and  cannot  afterwards  object  to  the  validity  of  the  judgment  of 
the  Court  on  the  ground  that  it  had  no  jurisdiction  over  him — Nal- 
IcUamhi  MudcUiar  v.  PiMnuaufamiPillai,  I.  L.  R  2  Mad.  400.  Com- 
pare Parry  db  Co.  v.  Appcuami  PUlai^  I.  L.  R  2  Mad.  407. 

(6).  A  person  is  bound  by  the  judgment  passed  by  a  foreign  Court 
against  him  as  representative  of  his  father,  and  is  personally  bound 

•  Vid^  (Hryid^  Singh  v,Bff^<ifFwidkot,l.l^VL^(>L(JP^ 
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V>  pay  all.costs  awM^e<}  against  him  ;  but  in  giving  effect  to  the 
foreign  decree,  it  is  to  be  executed  according  to  the  rules  of  the  Civil 
Prooedure  Code,  whieh,  in  ^the  absence  of  proof  of  assets  rebeived 
by  a  representative  of  a  deceased,  only  gives  a  decree  against  the 
defluidant  as  representative  to  be  levied  from  the  assets  of  the 
decefised—iandasamt  PiUdi  ir\  Moidlin  Saib^  I.  L.  B.  2  Madi  337. 
See  also  BdbdbAcU  v.  Narharhhat^  I.  Ia  R.  1$  Bom.  224. 

{c).  AnerfMrtojadgmeiiFidfa' IVetieb'Coort  ligi^sl  a  native  of 
British  India  not  reaidiog  in  Fren^  territory  upofr  a  cause  of  actioo 
which  arose  in  Britbh  India,  imposes  no  duty  on  the  defendant  to 
pay  the  amount  decreed  so  as  to  bar  a  suit  in  British  India — Hinde 
S  Co,  V.  PowMtu  Brwfon  and  others^  L  L.  R.  4  Mad.  35a 

(<i).  A  obtained  a^Iptcn^  agaipst  B .  and  C  in  CeylpiN  and  haiving 
realised  a  porti(Hi  of  the  decreed  amount  by  sale  of  property  io 
Ceylon,  brought  a  suit  lor  the  balance  upon  the  foreign  judgment 
i^nst  B^  C,  D,  £,  F  and  Q,  alleging  that  they  were  all  members  of 
one  firm.  It  was  held  that  he  could  not  sue  D,  £,  F  and  Q,  upon 
the  foreign  judgment ;  and  if  his  intention  was  to  sue  them  on  the 
original  cause  of  action,  and  B  and  C*  on  the  foreign  judgment,  the 
sait  was  bad  for  misjoinder—Zoib^anan  CheUi  v.  Karv/ppan  Cketti, 
I.  L.  R.  6  Mad.  273. 

(e).  A  sued  B^  who  resided  in  ^ntii^  India,  upon  a  bond,  and 
obtained  a  decree  within  .  the  territory  of  a  Native  State.  Having 
obtained  part  satisfaction  of  tl^is  decree,  A  sued  H  for  the  balance 
in  a  Court  in  British  India  upon  the  judgment  of  the  Court  of  the 
Native  State.  It  was  held  that  the  decree  of  the  Court  of  the  Native 
State  was  made  with  jurisdiction,  and  that  the  suit  in  the  tiourt  in 
British  India  coi^dd  be  maintained— iTo^i^n^fan^  CksUi  y,  ChokcUinga 
iVUcu;LL.K.7Mad.U)5. 

(  f).  A  sued  B  in  a  British  Court  and  obtained  a  decrea  He  then 
sued  on  tiiat  deeree  in  a  Native  Court  of  Gwadior.  During  the  pen- 
doDdy  of  the  suit,  the  town  in  which  the  s«rit  bad  been'  instituted  was 
ceded  to  the  British  (Government.  It  was  h^  that  the  sirtt,  though 
it  could  not  have  been  maintained,  if  instituted  in  a  Court  of  British 
India,  being  an  action  on  a  judgment  of  a  Coivt  of  British  India^  was 
a  good  and  maintainable  action  in  the  Court  in  which  it  had  been 
instituted,  and  was  not  barred  by  sec.  13  of  the  Civil  Procedure 
CodeSahni  v.  ffarlaly  I.  L.  R  10  AIL  617. 

(ff).  In  the  case  of  Bhabani  Saiikar  v.  Shevakram,  I.  L.  R.  6  Bom. 
292^  it  was  decided  that  a  suit  upon  the  judgment  of  a  Court  of  a 
Native  State  is  not  maintainable  iu  a  Court  in  British   India,  and 

23 
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that  the  only  mode  by  which  the  decree  of  such  a  Native  Coart 
can  be  enforced,  is,  that  provided  by  sec.  434  of  the  Code  of  Civil 
Procedure.  See  also  Fakiruddin  Mahomed  A$$an  v.  The  OfieuU 
Truttee  of  Bengal,  I.  L.  R  7  CaL  88. 

AutrefoiB  Acquit  and  Autrefois  Convict.--Sec.  403  of  the  Cri- 
minal Procedure  Code  lays  down  the  rule  that  a  person  who  has  been 
formally  tried  by  a  Court  of  competent  jurisdiction,  for  an  offence 
and  convicted  or  acquitted  shall  not  be  liable  to  be  tried  again  Ux 
the  same  offence,  and  prescribes  the  conditions  necessaiy  to  make 
such  a  plea  a  good  one. 

(a).  The  composition  of  an  offence  under  sec  345,  Cr.  P.  C,  has  the 
efifect  of  an  acquittal 

(5).  A  dismissal  of  a  complaint  after  a  charge  has  been  framed 
amounts  to  an  acquittal — In  re  Jadvhar  Mookerji,  5  C.  K  K  359. 
See  also  Empress  v.  Chirdu,  I.  L.  B.  3  AIL  129;  VeranhUti  v. 
Ckiyanne,  I.  L.  R.  7  Mad.  557  ;  Empress  t.  Erramreddi,  I.  L.  R.  8 
Mad.  296  ;  Empress  v.  Qustadji  Bwjarjij  I.  L.  R  10  Bom.  181. 

(c).  Where  a  conviction  has  been  had  on  one  or  more  of  several 
charges,  the  withdrawal  of  the  remaining  charges  under  sec.  240,  Cr. 
P.  C,  has  the  effect  of  an  acquittal  on  such  charges  unless  the  con- 
viction be  set  aside.  See  LucAi  Behara  v.  Sityanand  Dau^  19  W.  R. 
Cr.  55. 

(cQ.  A  withdrawal  from  the  prosecution  by  a  Public  Prosecutor, 
with  the  consent  of  the  Court  in  cases  tried  by  Jury,  if  made  after 
charge,  amounts  to  an  acquittal 

(«).  There  can  be  no  acquittal  unless  the  Court  before  which  the 
accused  is  tried  has  jurisdiction —  Vide  Rami  Reddi  v.  Skeshu  Reddi^ 
I.  L.  R.  3  Mad.  48  ;  Empress  v.  Hussain  Girbu,  L  L.  R  8  Bom.  307 ; 
sec.  530,  Criminal  Procedure  Code. 

(/ ).  The  confinement  of  a  man  on  political  grounds  under  a  war- 
rant issued  under  the  provisions  of  Bengal  Regulation  III  of*  1818, 
is  not  a  bar  to  a  prosecution  under  the  regular  criminal  law  for 
ofibnces  charged  to  have  been  committed  before  such  confinement — 
The  Queen  v.  Amir  Khan,  17  W.  R  Cr.  15. 

41,  A  final   judgment,     order    or  decree  of  a 
competent  Court,  in  the  exercise  of 

Relevancy     of  .*  .  .   .  .   ,  j     •     ij. 

certain      judg.    probatc,    matnmonial,    admiralty  or 

?"?uSr^J:!'     insolvency  jurisdiction,  which  confers 

upon  or  takes  away   from  any  person 
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any  legal  character,  or  which  declares  any  person 

to  be  entitled  to  any  such  character,  or  to  be  entitled 

to  any  specific  thing,  not  as  against  any  specified 

person  but  absolutely,  is  relevant  when  the  existence 

of  any  such  legal  character,  or  the  title  of  any  such 

person  to  any  such  thing,  is  relevant. 

Such  judgment,  order  or  decree  is  conclusive 
proof — 

that  any  legal  character  which  it  confers  accrued 
at  the  time  when  such  judgment,  order  or  decree 
came  into  operation  ; 

that  any  legal  character,  to  which  it  declares 
any  such  person  to  be  entitled,  accrued  to  that 
person  at  the  time  when  such  judgment,  order  or 
decree  declares  it  to  have  accrued  to  that  person ; 

that  any  legal  character  which  it  takes  away 
from  any  such  person  ceased  at  the  time  from  which 
such  judgment,  order  or  decree  declared  that  it  had 
ceased  or  should  cease ; 

and  that  anything  to  which  it  declares  any 
person  to  be  so  entitled  was  the  property  of  that 
person  at  the  time  from  which  such  judgment, 
order  or  decree  declares  that  it  had  been  or  should 
be  hb  property. 

Scope  of  tlie  Section.— This  section  adopts  the  statement  of  the  law 
by  Sir  Baraos  Peacock,  in  the  well-known  case  of  Kankya  Lai  v. 
RadMackaranj  7  W.  R.  339.  The  Select  Committee  in  their  report  on 
the  Evidence  Act  said  as  follows  :— <'  For  the  sake  of  simplicity,  and  in 
order  to  avoid  the  difficulty  of  defining  or  enumerating  judgments  in 
rem^  we  have  adopted  the  stotemont  of  the  law  by  Sir  Barnes  Peacock 
in  Kanhya  Lai  v.  Radhacharan,  7  W.  R  339."  The  general  rule  of  law 
is  that  judgments  are  conclusive  only  against  the  parties  and  those  who 
claim  under  themi  and  the  said  nile  is  founded  upon  the  well-known 
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maxim  of  the  civj)  lanr,  *  Res  Mter  aim  acta  nHtefa  n^oeer^  nen  dMii 
(a  matter  transacted  between  one  set  of  persons  ought  not  to  injure  o^r 
afi'ect  another  person). '  'i^his  ml^  is  subject  to  certain  exceptions  whi^li 
are  the  offspring  of  positive  law,  and  the  reason  for  the  exceptions 
is  that  the  nature  c^  the  procoedings  by  which  there  is  a  ^ctitieuB 
though  generally  pot  unjust  extension  of  parties,  renders  it  proper  to 
tts<)  thd  judgment  itg^inst'  those  not  formally  parties^  6.11  tlie'  world  is 
supposed  to  be  a  party  to  such  a  judgment.  Consequently,  this 
section  admits  ji^gpaenjbs,  ^hich  ajce  technically  callecl  judgn^ents  in 
rem^  as  evidence  in  all  subsequent  suits  upon  matters  mentioned  in  thfi 
section  and  are  treated  as  conclusive,  as  against  all  persons  whatever, 
whetlier  parties,, privies  pr  strangers  to  the  pase,  of  all  fiftcts  m  i^sue 
and  all  facts  which  must  have  been  assumed  true  to  warran|^  rendition 
of  the  judgment.  It  applies  to  judgments  which  confer  or  take 
away  a  legal  character,  or  declare  a  person  to  be  .entitled  to  such 
character,  or  to  he  enjbitled  to  any  specific  thing  absolutely.  These 
judgments  are  conclusive.  The  section  describes  what  are  commonly 
knbv^nas  judgments  m  rern^  but  it  goes  beyond  what  isstirictiy  a 
judgment  in  rem,  apd  Uie  words  i)se4  ought  to  be  carefully  looked  at 
in  considering  what  judgpients  are  within  this  section.* 

Judgment.— By  the  term  judgment  is  understood  the  final  judg- 
ment, order  or  de<»ree  of  aa^  Court.  The  probative  force  of  a  judgment 
considered  as  proof  of  the  i^atters  thereby  decided  varies  as  such 
judgment  is,— 1«<— A  judgment  in  rem  or  2wrf— A  judgment  in 
personam. 

Judgment  in  rem.--It  is  an  "  adjudication  pronounced  upon  the 
sMus  of  some  p^cular  subject-matter,  by  a  tribunal  having  compe- 
tent authority  for  that  purpose.    Such  judgments  the  law  has,  from 
motives  of  policy  and  general  oonveuience,  invested  with  a  conclusiva 
efl^  ag^insjb  all  thp  worjl^i.    At  the  head  of  these,  stand  judgments  in 
t^he  Exchequer,  of  condemnation  of  property  as  forfeited,  adjudications 
of  a  Court  of  iidmiralty  oti  khe  feutbject  of  prize,  &c.    In  certain  in- 
stances, also,  judgments  as  to  the  status  or  condition  of  a  party  a]<o 
receivable  in  evidence  against  third  parties,  although  they  are  not  con- 
clusive.   Thus,  in  an  action  againrt  an  executor  sued  on  a  bond  of  his 
testator,  a  commission  finding  the  testator  lunatic  at  the  time  of  the 
.nof*hdbond,  is  primd  facie  evidence  against  the  plaintiff 
lie  wits  no  party  to  it.    And  by  ausdogy  tb  the  general  rule  (^ 
alios  ooiO)  judgments  and  judicial  proceedings  inter  alioa  are 
>le  on  <^ju«stions  of  a  public  nature,  and  in  other  cases  where 
nary  ndes  of  evidence  are  departed  from.''-^Beat,  .8th  £d.,, 

*  Vid€  Neamut  Ali  v.Oooroo  /)o*,  22  W.R.  8<J5. 
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In  the  Mae  o/tOungadhar  Red  v.  Umcuoamdarif  Dami^  7  W.  B.  8479 
MArtcby  I.  Qboerved  :  ^  By  a  ju^^^oBen^  Hi  ¥mn  \a  QMant  a  Judgment 
bkidiog  ogAinttt  iXL  the  #(kid^$  the  windB  ^  f^Mt  M«g  a  ^rsaae 
bon^wMl  by  oaodflni  €»?illaa8  from  «iie  Bom^itt  f^w  aod  eigolfyiDg 
^FffMmti/ as oppooad to  ifitffta/,... A  jtt^lgBKeirt  /^nifeni  ao  mope  moans  a 
jiwlgmttit  9i  09  osKkMunAmgK  thing  tiKin^w  tiiiii^oifiiaiisa  right  of  df 
eoooenu^g  a  tiling :  ia  both  ^qmssioos .  tha  wonb  ^.  r^m  have 
figiiaeiy  tbe  same  menikig,  aad  vfaish  may  i>^  badt  pavapfarased 
by  tha  «QC!(l9 '  avaiiiag  against  tfaiB  vorid.' 

The  foUo^g  extracts,  fron^  the  decision  of  S;r  Barney ,  Peacock 
C.  /.  in  the  case  of  ^a^hya  Lai  ▼.  Ra4iacAar7tj  7  W.  B.  33SPi  will  givQ 
a  clear  view  of  the  matter : — 

<*  Acoojiiinjg  jto  the  GiyiJ  Jjm  ci  suit  in  which  a  6km  of  ov»Bpsbip 
vasiAad^aj^Ht^j&Uotheir  persQnSi.was  m  a^tioQi^  risnL  i^id  the 
judgment  pronounced  in  such  action  was  a  judgment  in  rem  apd 
binding  upon  ^  persons  whom  the  Co^urt  was  copopetpnt  to  bind  ; 
but  if  the  claim  was  nuido  against  a  particular  person  or  persons,  it 
was  an  actioQ  in  personam^  and  tlie  decree  was  a  decree  ifi  permman^ 
and  binding  odly  upoq  the  particuUr  person  or  p(6r8on6  against 
whom  the  daim  was  preferred  or  persons  who  were  privies  to  them. 
This  will  be  made  more  c}ear  by  referring  to  the  note  of  Mr.  Sandara 
upon  sec  I,  Book  4,  Tit  6,  of  the  Institutes  of  Justinian.  He 
says :  ^  The  first  and  most  important  division  of  actions  {s  that  into 
actions  in  f»m  and  actions  in  personam^  by  the  first  of  which  we 
assert  a  right  over  a  thing  against  all  the  worid,  by  the  Mcom^  we 
assert  a  right  against  a  particular  person :  and,  accordingly  speaking 
technically,  an  action  was  called  real  when  the  formula,  in  which  it  was 
conceived  embodied  a  claim  to  a  thing  without  saying  from  whom  it 
was  claimed  ;  and  personcd,  when  the  formula,  stated  upon  whom  a 
claim  was  made.^  In  para.  61  of  the  Introduction,  Mr.  Sandara 
says  :  ^  His  special  interests  prompt  each  man  to  claim,  as  against 
his  fellows,  an  exclusive  interest  in  particular  tilings.  Sometimes 
such  a  claim,  sanctioned  by  law,  is  urged  directiy ;  the  owner,  as  he 
is  said  to  be  of  the  thing,  publishes  this  claim  agidnst  all  other  men 
and  asserts  an  indisputable  titie,  faimsdf  to  ety'oy  ail  the  advantages 
which  the  posseaaisB  of  the  thing  can  ttonfen  Somatimea  the  claim 
is  more  indirect  The  <;laiai^t  insists  thai  them  are  4>oe  or  more 
partioular  individual  or  individuals,  vfae  oug^t  to  put  him  in  poa* 
sewjon  of  aomething  he  wishes  to  obtain,  or  do  something  for  him, 
or  ftilfil  soiae  promise,  or  repair  some  damage  they  have  n^e  or 
caused*  Booh  a  daim  is  primarily  arssd  against  particular  persons, 
aad  aoi  against  the  worid  at  larga  On  this  distinction  between 
claims  to  tlnngs  advanced  against  all    men,  and  those  advanced 
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primarily  against  particular  meiii  is  based  the  division  of  rigbts  into 
veal  and  personal,  expressed  by  writers  of  the  middle  ages  on  the 
analogy  of  terms  found  in  the  writings  of  the  Roman  Jurists,  by  the 
phrase  jura  tii  re,  and^'icra  <td  rem,  A  real  right  a  /tc«  m  re,  or  to 
use  the  equivalent  phrase  preferred  by  some  later  commentators, 
jHS  in  renii  is  a  right  to  have  a  thing  to  the  exclusion  of  all  other 
men.  A  personal  right  jm  od  rsm,  or  to  use  a  much  more  cor- 
rect expression,  jui  in  peraonanif  is  a  right  in  which  there  is  a 
person  who  is  the  subject  of  the  right,  which  gives  its  possessor  a 
power  to  oblige  another  to  give  or  procure,  or  do  or  not  do  some- 
thing. It  is  true  that,  in  a  real  right,  the  notion  of  persons  is 
involved,  for  no  one  could  claim  a  thing  if  there  were  no  other 
persons  against  whom  to  claim  it ;  and  that  in  a  personal  right  is 
involved  the  notion  of  a  thing,  for  the  object  of  the  right  is  a  thing 
which  the  possessor  wishes  to  have  given,  procured,  done  or  not 
done." 

Besides  actions  in  rem  which  related  to  property,  there  were  cer- 
tain actions  called  actumee  prejudieialts.  Of  these  it  is  said  in  the 
Institutes,  Book  4,  Tit  6,  sec.  13,  that  they  seem  tx)  be  actions  in 
rem,  sucl^  as  '  those  by  which  it  is  enquired  whether  h  man  was  bom 
free  or  had  been  made  free  ;  whether  he  was  a  slave,  or  whether  he 
was  the  ofifspring  of  his  reputed  father.'  These  actions,  no  doubt, 
were  the  origin  of  the  rule  laid  down  as  to  judgments  on  actions  in 
which  questions  relating  to  status  were  determined.  Mr.  Sandaro  in 
his  note  to  that  section  says :  '*  The  object  of  a  prefudicialis  actio 
was  to  ascertain  a  fact,  the  establishing  of  which  was  a  necessary 
preliminary  to  further  judicial  proceedings.  Such  actions  differ  from 
actions  in  rem,  because  in  an  actio  prejudicialis  no  one  is  condemned, 
only  the  fact  is  ascertained  ;  but  they  are  said  in  the  text  to  resemble 
actions  in  rem^  because  they  were  not  brought  on  any  obligation,  and 
because  in  the  intewtio^  which  composed  the  whole  formula  in  this 
case,  no  mention  was  made  of  any  particular  person.  Questions  of 
status,  such  as  those  of  paternity,  filiation,  and  the  like,  were  most 
commonly  the  subjects  of  actiones  prejudiciali$f  but  were  by  no 
means  the  only  ones.    We  hear  of  others. 

*<  From  what  has  been  said,  it  will  readily  be  seen  that  there  are 
no  suits  in  this  country,  with  the  exception  of  those  in  the  High 
Court  in  the  exercise  of  Admiralty  and  Vice- Admiralty  Jurisdiction 
which  answer  to  the  actions  in  rem  of  the  Civil  Law,  and  none  corres- 
ponding with  the  actiones  prejudieialis.  We  have  little  to  do  with 
foreign  judgments.  Suits  in  the  Exchequer  for  the  condemnation  of 
goods  are  not  applicable  to  this  country,  and  it  is  therefore  unneces- 
sary to  refer  to  them.    We  have  not  as  yet  any  suits  here  for  divorce 
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a  vineuloniatrimonu so  for  as  Christians  are  oonoemed,  so ^at  no 
question  can  ariseas  to  the  efifect  of  judgments  in  such  suit.  Decrees 
of  Courts  of  competent  jurisdiction  for  the  absolute  dissolution  of 
marriages  are  no  doubt  Innding  upon  third  parties.  If  a  Coiut 
of  competent  jurisdiction  decrees  a  divorce,  or  sets  aside  a  mar. 
riage  between  Mahomedans  or  Hindus,  it  puts  an  end  to  the  rela- 
tionship of  husband  and  wife,  and  is  binding  upon  all  persons  that, 
from  the  date  of  the  decree,  the  parties  ceased  to  be  husband  and 
wife.  This,  in  my  opinion,  is  not  upon  the  principle  that  every 
one  is  presumed  to  have  had  notice  of  the  suit  as  Mr.  Justice 
HoUoway  a^^pears  to  think  ;*  for,  if  they  had  notice,  they  could 
not  intervene  or  interfere  in  the  suit,  but  upon  the  principle 
that,  when  a  marriage  is  set  aside  by  a  Court  of  competent  juris- 
diction, it  ceases  to  exist,  not  only  so  fer  as  the  parties  are  con- 
cerned, but  as  to  all  persona  A  valid  marriage  causes  the  relation- 
ship of  husband  and  wife,  not  only  as  between  the  parties  to  it,  but 
also  as  respects  all  the  world,— a  valid  dissolution  of  a  marriage, 
whether  it  be  by  the  act  of  the  husband,  as  in  the  case  of  repudiation 
by  a  Mahomedan,  or  by  the  act  of  a  Court  competent  to  dissolve 
it,  causes  that  relationship  to  cease  as  r^ards  all  the  world.  The 
record  of  a  decree  in  a  suit  for  divorce  or  of  any  other  ciecree  is 
evidence  that  such  a  decree  was  pronounced  (see  cases  referred  to 
in  Smith's  Leading  Cases,  VoL  II,  page  439) ;  and  the  effect  of  a 
decree  in  a  suit  for  a  divorce  a  vinculo  matrimonii  is  to  cause  the 
relationship  of  husband  and  wife  to  cease.  It  is  conclusive  upon  all 
persons  that  the  parties  have  been  divorced,  and  that  the  parties 
are  no  longer  husband  and  wife  ;  but  it  is  not  conclusive  or  even 
pnmA  facie  evidence  against  strangers  that  the  cause  for  which  the 
decree  was  pronounced,  existed.  For  instance,  if  a  decree  between 
A  and  B  were  granted  upon  the  ground  of  the  adultery  of  6  with  C, 
it  would  be  conclusive  as  to  the  divorce,  but  it  would  not  be  even 
prknA  fad/B  evidence  against  C  that  he  was  guilty  of  adultery  with 
B»  unless  he  were  a  party  to  the  suit  So,  if  a  marriage  between 
Mahomedans  were  set  aside  upon  the  ground  of  consanguinity  or 
affinity,  as  for  instance,  in  the  case  of  a  Mahomedan  that  the 
marriage  was  with  the  sister  of  another  wife  then  living,  the  decree 
would  be  conclusive  that  the  marriage  had  been  set  aside,  and  that 
the  relationship  of  husband  and  wife  had  ceased,  if  it  ever  existed  ; 
but  it  would  be  no  evidence  as  against  third  parties,  for  example,  in 
a  question  of  inheritance,  that  the  two  ladies  were  sistera  It  is 
unnecessary  to  consider  the  principle  upon  which  grants  of  probate 
and  of  letters  of  administratioD  have  been  held  to  be  conclusive  upon 
•  TyiA  Madna  Regular  Appoal  No.  48*  of  1864 ;  2  Stokoa  and  O'SulUvon's  Reports,  876. 
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tbird  [larties.  It  wQiUd  tbrpv  HP..  l%fat  apoD  the  prasent  .queatioD, 
and  tbcr  Indian  Suocessicm.Acty  Jfo^  X  of  1865,  aectkm  S43,  points 
out  expressly  the  eflfoet  .whicti  they,  are  to  hfive  over,  property^  and 
the  extent  to  whieh  they  ai^  t9  !i>e  conchisiTe..  It  is  quite  .cleaar  that 
th«re  are  no  judgments  in  rem  in  |he  MudiM^il  Ooujrts,  and  that,,  as  a 
general  rule,  decrees  in  those  Courts  are  not  adooffssiUle  against 
strangers  either  as  conclusive  or  ereu  as  primd  facie  evidence,  to 
prove  the  truth  of  any  matter  directly  or  indireetly  determined  by 
the  judgment  or  by  the  finding  upon  any  issue  raised  in  the  suit 
whether  relating  to  status  property,*  or  any  other  matter." 

Their  Loid^ps  of  the  Privy  Ooutteil  aftrmed  the -•  same  pri«cif4e 
in  Joffendra  Deb  Rai  Eat  v.  Fmetidra  Ihb  Rai  Kai,  11  B.  L.  R.  S44. 

Probate  Jurisdiction. — Civil   Courts   have    Probate  Jurisdiction 
under  the  p:^vfsions  of  the  following  Acts  : — 

(p().  Act  X  of  1S65,  Part  XXXL    (The  Indian  Succession 
Act)., 

(6),  Act  XXI  of  ia70. 

(c).  Act  V  of  1881.    (The  Probate  and  Administration  Act). 

1.  Letters  of  administration  are  conclusive  as  to  the 

representative  title  of  the  grantee  of  the  said 
letters,  against  all  debtors  of  the  deceased  and 
against  all  persons  holding  property  which  be- 
longed to  him,  and  therefore  the  finding  on  the 
construction  of  a  will  by  a  Probate  Court  can- 
not be  treated  as  res  Judicata  or  conclusive,  and 
a  subsequent  suit  for  obtaining  a  construction 
of  the  win,  win  lie-^ Arunmoi^i  Dasi  v.  Mohendra 
Naih  Wadadar,  I.  L.  K.  20  CaL  886. 

2.  The  grant  of  probate  is  the  decree  of  ti  Court 

which  no  other  Court  can  set  aside,  except  for 

.  fraud  or  want  of  jurisdiction— AV>mjO^^<M;Ai(»  Dutt 

y.   NUratUm   MondU^    I.  >  L.  B,    4    CaL    36a 

Fias.also  ../n  re    Nilmon^  Sin^kf  L  L.  IL  6 

,      Cal,430. 

SL  Thissection  appUtsto  probates  granted  prior  to 

the  passing  of  iho  Hindu  WilFs  Aof  as  well  as 

to  thosegranted  after  it-^OrM^  Chundr»  Rai  ▼. 

BroHgkkn^  I.  L.  R.  14  Cal.  861. 

4.  Th6  gmnt  Of  p]lE)bat6  to  A  is  cdttfekisive^  ptoof  as 
against  C,  that  A  itf  B's  executor—  Vide  Allen  v. 
Dundiigy  37  R.  125-130. 
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5.  The  judgment  of  a  Probate  Court  granting  or  re- 
fusing probate  is  a  judgment  in  rem^  and  there- 
fore  the  judgment  of  any  other  Court  in  a  pro- 
oeeding  nUer  partes  cannot  be  pleaded  in  bar  of 
an  investigation  in  the  Probate  Court  as  to  the 
f actum  of  the  will  propounded  in  that  Court— > 
Chinna  Sami  v,  JlarikarabadrOf  L  L.  B.  16 
Mad  380. 

Matrimonial  Jurisdictioii.— The  following  acts  ocmflar  matrimo^ 
nial  jurisdiction  to  the  Civil  Courts  in  India  :— 

(a).  Act  IV  of  1869.    (The  Indian  Divorce  Act  relating  to 

persons  professing  the  Christian  religion). 
(6).  Act  XV  of  1865.    (Parsi  Marriage  and  Divorce  Act). 

(c).  Act  XXI  <^  1866.  (Native  Converts  Marriage  Dissolu- 
tion Act). 

(d).  Act  XV  of  1878.    (The  Indian  Christian  Marriage  Act). 

(e).  Act  III  of  1872.  (Belating  to  marriage  between  per- 
sons not  professing  the  Christian,  Jewish,  Hindu, 
Mahomedan,  Parsi,  Buddhist,  Sikh,  or  Jain  religion. 

]|aniage.^It  is  indiq>ensable  to  the  validity  of  a  marriage  that 
the  lex  loci  actus  be  satisfied  so  far  as  regards  the  forms  or  ceremonies, 
the  consent  <^  parents  or  guardians  and  the  capacity  of  the  parents 
to  contract  it,  whether  in  respect  of  the  prohibited  degrees  of  affinity, 
or  in  respect  of  any  other  cause  of  incapacity,  absolute  or  relative. 
The  validity  of  a  marriage  being  established,  the  conjugal  rights 
which  flow  from  it  must  be  decided  according  to  the  lex  fori. 

Foreign  Jndgmoit  on  Marriage.— A  foreign  judgment  on    the 
validity  of  a  marriage,  would  be  conclusive,  if  the  Court  which  . 
passed  it,  had  proper  jurisdiction— Ficfo  Boach  v.  Cfarvan^  1748> 
I  Ves.  Sen.  109. 

DiTorce  of  a  foreign  Court— A  divorce  pronounced  by  a  foreign 
Court  is  treated  as  valid  in  England  when,  and  only  when,  the  parties 
weie  domiciled  within  the  jurisdiction  of  that  Court,  at  the  time  of 
the  suit  in  it— Westlake's  Int  Law,  3rd  Ed.,  83. 

Admiralty  JuriBdietion.—  Vide— 

(a).  Letters  Patent  of  1865,  sec.  32  (Calcutta  High  Court). 

(fy  18  and  13  Via  Cap.  96 ;  23  and  24  Vic.  Cap.  88 
(Mufiasil  Courts). 

Article  42  of  Stephen's  Digest.— Statements  contained  in  judg- 
ments as  to  the  fSftcts  upon  which  the  judgments  are  based,  are  deemed 

24 
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tab«  irrelevaat  m  botwMQ  straogsrB,^  or  »  between  a  part7  or 
privy,  and  a  stranger,  eioqpt  in  the  case  of  judgments  of  Courts  of 
Admiralty  oondemning  ship  as  a  priae.  In  such  cases  the  judgment 
ia  QOQclusive  proof  as  against  all  persons  of  the  feet  on  which  the 
ooodemnatioo  proceedadt  wheve  auoh  (act  is  plainly  stated  upon  the 
faoa  of  the  aentenoe. 

Foreigii  Odnrt  of  Admlxalty. — ^The  sentenoe  of  a  foreign  Court  of 
Admiralty,  oondemning  a  ship  as  enemy's  property,  is  conclusive 
•videoea  ia  fitvour  of  the  under-writers  against  the  warrant  of 
neutrality— G^cry^r  y.  A^fuUmt^  1798,  7  T.  R  681.  WmiUik^  Int^ 
Uw^a57. 

Insolvoicy  JnriadietioiL—  Vide^ 

(a).  11  and  18  Via  Cap.  21.    (High  Courts). 

(6).  Letters  Patent  of  1866,  sec.  18.    (Calcutta  High  Court). 

(o).  Code  of  GivU  Procedure  Act,  XIY  d  1882,  Chap.  XX 
(Mufiasil  Courts}. 

Judgment  im  rem  on  a  Moreahle.— The  distinctive  mark  of  a 
judgment  tn  rem  on  a  moveable  is  that  it  disposes  of  the  thing  itself, 
and  not  merely  of  the  interests  which  any  parties  have  in  it  It  is 
immaterial  whether  the  judgment  does  this  (1)  by  vesting  the 
property  at  once  in  a  party  as  against  all  the  world,  as  a  condemna- 
tion in  a  revenue  cause,  vests  the  property  in  the  crown,  or  the 
sentence  of  a  Court  of  Admiralty  in  a  matter  <^  priae,  vests  the 
property  in  the  captors ;  or  (2)  by  decreeing  or  confirming  the  sale 
of  the  moveable  in  satisfi&ction  of  a  money  demand  which  it  adjudges 
to  have  been  a  lien  on  the  thing  itself,  and  not  merely  on  the 
interests  (^  any  parties  in  it;  or  (3)  by  decreeing  or  ooofiraiing  the 
sale  of  the  moveable  by  way  of  administration,  in  matters  of  bank- 
ruptcy or  snccession  on  death.  Th»  leading  anUiority  is  Cattriqu^ 
y.  Imri^  1870,  L.  R  4  E.  and  L  A.  414  Blackburn  J.,  in  deliver* 
ing  the  opinion  of  the  Judges,  said :  *'  We  may  observe  that  the 
words  as  to  an  acti<»i  being  in  rm»  or  mperaonamf  and  the  commoo 
statemmit  that  the  one  is  binding  <»  third  persons  and  the  other 
not,  are  apt  to  be  used  by  English  lawyers  without  attaching  any 
yery  definite  meaning  to  those  phrases.  We  aj^rehend  the  true 
principle  to  be  that  indicated  in  the  last  few  words  quoted  firom 
Story.  We  think  the  enquiry  is  ftrst^  whether  the  subject-matter 
was  so  situated  as  to  be  within  l^e  control  of  the  State  under  the 
authority  of  which  the  Court  sits ;  and  MoofM%,  whether  the 
soverttgn  authority  of  that  State  has  conferred  on  the  Court  jurisdio- 
tiou  to  decide  as  to  the  disposition  of  the  thing,  and  the  Court  haa 
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ttctad  witlun  its  jurisdictioQ.    If  tfaeee  conditions  are  folfilled,  the 
abjudication  is  condtunye  against  all  the  world." 

42.  JudgmentSy  orders  or  decrees  other  than  those 
mentioned  in  section  forty-one,  are 
J^^i^  relevant  if  they  relate  to  matters  «of 
BMnte,  orden  or  apublic  nature  relevant  to  the  enquiry ; 
than  tboM  m«ii.  Dut  such  judgments,  orders  or  decrees 
^on  •  MO.  ^^^  ^^^  conclusive  proof  of  that  which 
they  state. 

A  sues  6  for  trespass  on  his  land.  B  alleges  the  existence  cvf 
a  public  right  of  way  over  die  land,  which  A  denies.  The 
existence  of  a  decree  in  favor  of  the  defeodaot,  in  a  suit  by  A 
against  0  for  a  trespass  on  the  same  landi  in  which  C  alleged  the 
SKxntence  of  the  same  ri^t  of  way,  is  releranti  but  it  Is  not 
conduidve  proof  that  the  right  of  way  exists. 

Scope  of  the  Section.— This  section  admits  all  jodgments,  not  as 
re$jwiiih(Ua^  but  as  evidence,  although  they  may  not  be  between  the 
same  parties,  provided  they  relate  to  matters  of  a  puWc  nature 
relevant  to  the  enquiry.* 

Mr.  N<»ton  says :  *<  There  is>  however,  an  exception  to  be  noticed,  lo 
the  general  rule  that  judgments  mttr  parUs  are  only  reoeivablB 
against  tiie  parties  to  them  and  not  against  strangevB.  This  occurs 
where  the  judgment  k  upon  a  subject  of  a  public  nature ;  such  as 
customs,  prasoriptions,  tolls,  boundaries  between  parishes,  counties, 
or  manon,  rights  of  fidiery,  liability  to  repair  roads,  sea-walls,  or  the 
likei  A  judgment  9i  this  nature  is  even  admiasihle  against  strangers 
though  it  is  not  conclusive  as  against  them.''-*'Norton's  Evi.,  sec,  47d. 

Instances  of  Judgments  admisstblo  under  tliis  Section^ 
(a).  In  a  suit  for  pre-emption  based  on  custom,  evidence  of  decrees 
pasied  in  favour  of  sodi  a  custom,  in  suits  in  which  it  was  alleged 
and  denied,  is  admissible  evidence  to  prove  its  existence.  The  most 
satia&otory  evidence  of  an  enfu^cement  of  a  custom  is  a  final  decree 
based  en  the  custom-^GWdo^  Mid  v.  Jhandu  Mat,  L  L.  B.  10 
All  086. 

(6).  The  decisions  as  to  rates  of  twit  in  previous  suits  are 
admissible  as  evidence  of  local  usage,  ^ough  the  tenants  in  the  casts 

~  •  rWc  tfiON  Xol  ▼.  J>Mf»  lol,  I.  L.  R.  e  Oil.  170. 
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before  them  were  not  parties  to  them^Easwara  Dan  v.  Chmgawna 
Chart,  I.  L.  R.  13  Mad.  361. 

(c).  Evideaoe  of  oriminal  prooeedings  and  a  rasmafna  come  to,  in 
oonsequence,  between  other  parties,  was  admitted  in  Bameshwr  Prosad 
J^arain  Singh  v.  Koonj  Behari  Pataoky  L,  R  6  I.  A.  33,  in  support 
of  a  presumption  to  a  legal  right  to  enjoy  the  water  in  dispute. 
Their  Lordships  said  :  ^  It  was  objected  that  this  razinama  does  not 
bind  the  proprietors  of  Mahooet,  but  although  it  was  apparently 
made  between  tenants,  it  seems  to  have  been  subsequently  acted  on 
and  may  properiy  be  used  to  explain  the  character  of  the  enjoyment 
of  the  water." 

(<l).  Decrees  in  chancery  between  other  parties  are  admitted  in 
land  cases  to  explain  the  character  in  which  the  possessor  enjoyed 
the  lAnd^Jkmes  v.  Lowndes,  1  Bing.  (N.  S.)  606. 

(«).  In  a  suit  brought  by  the  tmstees  of  a  temple  to  reooyw  from 
the  owners  of  certain  lands  in  certain  villages,  money  claimed  under 
An  alleged  right  as  due  to  the  temple,  ffdd,  that  judgments  in 
other  suits  against  other  parties  in  which  claims  under  the  same 
right  had  been  decreed  in  fovor  of  the  trustees  of  the  temple,  were 
relevant  under  this  section,  as  relating  to  matters  of  a  publio 
nature— /2aina«ammt  v.  Appavu,  L  L.  R.  12  Mad.  9. 

(/).  The  amount  of  rent  was  in  question  in  the  suit  Tlie  plaintiff 
contended  that  the  amount  of  the  rent  was  to  be  computed  after 
the  measurement  of  the  land  by  a  cubit  of  18  inches,  while  the 
defendant  maintained  that  the  cubit  prevalent  in  the  pei*gunnah  was 
one  of  81  odd  inches.  In  this  suit  the  plaintiff  tendered  in  evidence 
twenty-one  decrees  which  he  had  obtained  against  other  tenants  of 
the  same  pergunnah  in  which  18  inches  had  been  taken  to  be  the 
customary  cubit,  and  it  was  held  that  these  decrees  were  admissible 
in  evidence  as  famishing  evidence  of  particular  instances  in  which 
a  custom  was  claimed— Jiano^ic^  Sirdar  v.  Bamam  Kant  Eai^ 
I.  L.  B.  15  CaL  233. 

(^).  In  a  suit  for  possession  of  land  the  defendant,  in  order  to 
show  the  character  of  his  possession,  offered  in  evidence  a  judgment 
obtained  by  him  in  a  suit  to  which  the  plaintiff  or  his  predecessors 
in  title  were  not  parties,  ffeld,  that  the  judgment  was  admissible 
in  evidence— Ptfary  Mohun  Mukerji  v.  DnAxmoyi  Dahi,  I.  L.  B. 
11  CaL  745.  This  case  foUowed  IkmM  v.  Laumde;  1  Bing.  N.  C. 
e06,  and  Ramuhur  Frotad  Norain  Sing  v.  Kunja  BeXari  Fattuck, 
L.  B.  6  I.  A.  33. 


Digitized  by 


Google 


Sec.  43.]        op  th«  relhvanct  of  facts.  189 

43.  Judgments,  orders  or  decrees,  other  than 
those  mentioned  in  sections  forty, 
tyifao-  uuux  those  forty-one  and  forty-two,  are  irrele- 
B^tioned^^^^  vant,  unless  the  existence  of  such 
wh«i  relevant.  judgment.  Order  or  decree,  is  a  fact 
in  issue,  or  is  relevant  under  some  other  provisioa 
of  this  Act. 

lUugtratums, 

{a),  A  and  B  separately  sue  G  lor  a  libel  which  reflects  upoa 
each  of  them,  C  in  each  case  says,  that  the  matter  alleged  to 
be  libellous  is  true,  and  the  droumstances  are  such  that  it  is 
probably  true  in  each  oase,  or  in  neither.  A  obtains  a  decree 
against  C  for  damages  on  the  ground  that  0  failed  to  make  out 
bis  justification.    The  fact  is  irreleyant  as  between  B  and  0. 

(6).  A  prosecutes  B  for  adultery  with  0,  A's  wife.  B  denies 
that  C  is  A's  wife,  but  the  Court  convicts  B  of  adultery. 
Afterwards,  C  is  prosecuted  for  bigamy  in  marrying  B  during 
A's  lifetime.  0  says  that  she  never  was  A's  wife.  The  judg- 
ment against  B  is  irrelevant  as  against  C. 

(e),  A  prosecutes  B  for  stealing  a  cow  from  him.  B  is  convict* 
ed.  A,  afterwards,  sues  G  for  the  cow,  which  B  had  sold  to  him 
before  his  conviction.  As  between  A  and  C,  the  judgment 
against  B  is  irrelevant. 

(d).  A  has  obtained  a  decree  for  the  possession  of  land  against 
B.  C,  B's  son,  murders  A  in  consequencCt  The  existence  of  tha 
judgment  is  relevant,  as  showing  motive  for  a  crime, 

{e)*  A  is  charged  with  theft  and  with  having  been  previously 
eonvicted  of  theft  The  previous  conviction  is  relevant  as  a  fact 
in  issue. 

(/).*  A  is  tried  for  the  murder  of  B,  The  fact  that  B  prosecute 
ed  A  for  libel  and  that  A  was  convicted  and  sentenced  is  relevant 
under  sec.  8  as  showing  the  motive  for  the  fact  in  issue. 

Scope  of  the  Section.-— The  cases  contemplated  by  this  sectioq 
are  those  where  a  judgment  is  used  not  as  a  rM  jvdicak^  or  as  evidenoo 

•  Tb«M  Uiuftrati  oiu  haTo  1m«ii  add«d  to  thif  Mctton  by  Aot  HI  of  1891,  soe.  5. 
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more  or  less  binding  apon  an  opponent  by  reiaon  of  the  «4judk»tioa 
which  it  contains  (beoaiue  judgments  of  that  kind  have  already  been 
dealt  with  under  one  or  other  of  the  immediately  preceding  sections)^ 
but  the  cases  are  such  as  the  section  itself  illustrates,  vw,^  when  the 
fact  of  any  particular  judgment  having  been  given  is  a  matter  to  be 
proved  in  the  case,  or  when  such  judgment  is  a  fiEtct  relevant  within 
some  one  of  the  classes  of  relevant  facts  given  in  the  Act.  As  for 
instance,  if  A  sued  B  for  slander,  in  saying  that  he  had  been  convicted 
of  forgery,  and  B  justified,  upon  the  ground  that  the  alleged  idander 
was  true,  the  conviction  of  A  for  forgery  would  be  a  fiEtct  to  be  proved 
by  B  like  any  other  fact  in  the  case  and  quite  irrespective  of  whether 
A  had  been  actually  gtulty  of  the  forgory  or  not.*  The  section  is 
an  exception  to  the  general  rule  that  all  judgments,  which  do  not 
come  under  the  two  preceding  sections,  are  irrelevant  A  judgment 
may  not  be  admissible  for  the  purpose  of  proving  the  truth  of  what 
it  asserts,  but  it  may  have  an  evidentiary  value  for  some  other  pur- 
pose.  It  may  be  relevant  for  proving  the  fSftct,  if  such  a  fact  be  in 
issue,  that  such  a  judgment  was  made  as  supplying  motive  ;  for  the 
purpose  of  proving  a  previous  oonvictioa  against  a  witness  and 
discrediting  him  as  explaining  the  relations  of  the  parties ;  some- 
times as  admissions  of  parties  by  their  conduct  and  sometimes  as 
relevant  f^ts  under  sec.  13  of  the  Code.  In  fact  the  sectioa 
declares  that  judgments,  orders  and  decrees  other  than  those  men- 
tioned in  sees.  40,  41  and  42  are  of  themselves  irrelevant,  that 
is,  in  the  sense  that  they  can  have  any  such  effaot  or  qperation  as 
mentioned  in  those  recited  sections  ^[ua  judgments,  orders  and  decrees^ 
but  they  are  relevant  only  when  their  existence  is  a  fiAct  in  issue,  or 
relevant  under  some  other  provision  of  the  Act,  viz.^  sec.  13  of  the 
Code. 

Illustrations  (d),  (e)  and  (/)  are  instances  of  judgments  being 
relevant  otherwise  than  under  ^e  three  previous  sections. 

Ihstaaees  of  Admissible  Jndgments.— (a).  In  a  suit  to  establish 
an  itmamee  right  to  certain  lands,  plaintiff  produced  certain  trans- 
cript decisions  of  the  Civil  Court  in  suits  in  which  a  former  holder 
of  the  tenure  of  the  person  who  was  said  to  have  created  the  rights 
was  a  party  ;  but  the  Lower  Appellate  Court  rejected  them  as  evidence 
on  the  ground  that  the  defendant  was  not  a  party  to  the  suits.  Reld^ 
that  the  proceedings  in  such  suits  came  within  the  meaning  of  any 
<  transaction '  in  the  Evidence  Act  of  1872,  sec  13,  and  were  admissible 
as  evidence  in  the  case  under  sec  43,  not  as  conclusive,  but  as  of 
such  weight  as  tiie  Court  might  think  they  ought  to  have — IfeamcU 
AH  V.  Goaroo  Dan,  22  W.  B.  867. 
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ib).  Omer  IhUt  Jka  y.  Colmisl  Janm  Bum^  84  W.  R  47a 
(c>  Vid$  Piari  Moktm  Mukerji  y.  /hoUm&yi  Dain,  I.  L.  R.  II 
CtI745w 
(cO.  Veniaiofwidi  y.  VenkaUuami,  L  L.  R.  15  Mad.  18. 

(9).  The  deciflions,  aa  to  rates  of  rent,  in  previous  suits,  are  admis- 
nble  as  evidenoe  of  local  usage,  though  the  tenants  in  the  case  before 
them  were  not  parties  to  ihsm^Eoiwara  Dan  y.  PungavancMhari^ 
L  L.  R.  13  Mad.  361. 

(/).  Judgments  and  decrees  recognizing  rights  between  parties  to 
a  suit  or  between  persons  whom  they  representi  although  they  are  not 
oondusiye  under  the  Indian  Evidence  Act,  as  they  were  before  the 
Act  came  into  operation^  are  yet  admissible  in  evidence  under  sea  13> 
even  if  the  parties  in  the  former  suit  be  entire  strangers^  JVioroi^ 
Bhikhabai  v.  IHpa  Umed^  I.  L.  R.  3  Bom.  8. 

(g).  A  judgment  may  be  employed  for  the  purpose  of  showing  that 
documents  which  bear  such  distant  date  that  their  attestation  or  proof 
in  the  usual  form  is  impossible,  has  hoeia  used  publicly  on  a  former 
occasion,  and  that  on  that  occasion  they  have  been  found  to  be 
authentic  document^-iira^Kr  SiHffh  y.  MwkttMMd  Ehan  SmU^^  11 
W.R.309. 

(A).  In  the  case  of  joint  Hindu  fomily  subject  to  the  Mithila  and 
Mitafcshara  laws,  decrees  against  the  father  have  been  often  admit- 
ted as  evidence  of  necessity  of  alienation  by  him  not  only  of  his  own 
share,  but  of  his  son's  sluures  as  well,  and  the  sons  have  been  held 
to  be  bound  by  such  decrees  though  they  were  not  made  parties  to 
them— Ftki^  (1)  Jiuddun  Thakoor  v.  Kanioo  Lal^  88  W.  R  (P.  C.)  66  ; 
(8)  Be$$e8war  Lai  v.  Luehmestwr  Singh^  5  C.  L.  R.  477 ;  (3)  Dor- 
Ikanga  v.  Koomar^  14  M.  LA.  605  ;  (4)  Jugal  Kittore  v.  Joiindra 
Mokan^  L  L.  R.  10  CaL  985 ;  (5)  Jaiman  Bapafi  Shet  v.  Jama 
Kandia,  L  L.  R.  11  Bom.  361  ;  (6)  Lola  Parbhu  Lai  y.  kfylns, 
L  L.  B.  14  OaL  401.  But  when  it  appeared  upon  the  facts  of  any 
particular  case  that  the  creditor,  by  the  frame  of  his  suit  or  of  his 
proceedings  in  execution,  had  elected  to  enforce  his  rights  against 
the  fikther  alone,  or  against  his  share  of  the  &mily  property,  he 
could  not  afterwards  contend  that  the  whole  family  property  had 
passed  to  the  purchaser  at  the  Ck>urt  sale,  and  the  decree  would  not 
be  evidence  against  the  son  to  prove  such  an  allegation-- Fu/^  (I) 
Deendyal  v.  Jngdeep  Naraxn,  I.  L.  R.  3  CaL  (P.  C.)  198  ;  (8)  Pturnd 
y.  SoMomany  L  L.  R  5  CaL  845 ;  (3)  Bika  v.  Luchman,  L  L.  R 
8  AIL  800;  (4)  Chwndra  Y.  Ganffa,  L  L.  R  8  AIL  899;  (6)  Jfanhak 
v.  Jaimunytdy  I.  L.  R  3  AIL  894  ;  (6)  Batamal  v.  Maharc^  Singh^ 
L  L.  R  8  AIL  805  ;  (7)  Balbir  Singh  y.  Ajudkia  Pra$ad,  I.  L.  R 
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9  AIL  148 ;  (8)  Bhtkajt   Bamchundra  v.    TcukanvcUrow^   L  L.  B. 
8  Bom.  489  ;  (9)  Shahhayen  v.  Ruppa  Nagcmi^  1.  L.  R.  6  Had.  166 ; 

(10)  Uma    Mahuwara   ▼.    Singaperumaly    L  L.  B.    8  Mad.    876 ;. 

(11)  Itkaehen  ▼.  V^lappeti,  L  L.  R.  8  Mad.  484. 

Inttaiiees  of  Inadmiftible  Judgmentt.— (a).  In  a  civil  suit  upon  a 
kistibundi  bond,  the  Munsiff  before  whom  the  case  was  tried,  waa 
of  opinion  that  the  signatures  on  the  bond  were  forgeries  and  he 
dismissed  the  suit,  at  the  same  time  directing  a  proeecution  for 
forgery,  and  for  using  the  document  as  genuine^  kiK>wing  it  to  be 
forged.  At  the  trial  hj  the  Criminal  Court,  the  judgment  of  the 
Munsiff  was  admitted  in  evidence,  and  the  substance  of  his  judgment 
referred  to  by  the  Judge  in  his  charge  to  the  jury,  ffdd,  that  the 
judgment  of  the  Munsiff  was  inadmissiUe  in  evidenoe-^G'ix^ait 
Chunder  Ohase  ▼.  The  Empreu^  7  C.  L.  R  74. 

(5).  In  Beg.  v.  Parhhudoi  Ambaram,  11  Bom.  H.  C.  Rep.  90,  West 
J.  held  that  where  a  person  charges  another  with  having  forged  a 
promissory  note,  and  denies  having  ever  executed  any  promissory 
note  at  all,  the  evidence  that  a  note,  similar  to  the  one  alleged  to  be 
forged,  was,  in  fact,  azecuted  by  that  person,  is  not  admissible  n<Hr 
even  would  a  judgment,  {dlmded  upon  such  evidence,  be  so. 

(c).  A  proceeding  of  a  Criminal  Court  is  not  admissible  as  evidence 
in  a  civil  suit.  A  Civil  Court  is  bound  to  find  the  facts  for  itself— 
KeramutooUah  Chowdhry  v.  Qholam  ffossein,  9  W.  B.  77.  Vide  also 
AH  Bukih  Doctor  v.  Sheikh  Sumeerudeen^  12  W.  R.  477  ;  Ntttyanand 
Sarma  v.  Kaehinath  N^yalunhar^  6  W.  R.  26 ;  Simbhoo  Ckundra 
Chowdhary  v.  Madhoo  Kyhuri^  10  W.  R.  56. 

(<2).  A  decree  obtained  against  a  registered  tenant  is  not  evidence 
for  ever  in  future  proceedings  against  an  unregistered  transferee— 
Bam  Narain  Bat  v.  Bamkumar  Chundra  Poddar^  L  L.  B.  11  CaL  662* 

44.  Any  party  to  a  suit  or  other  proceedings 
may  show  that  any  judgment,  order 
riJ^^obuS^ng  or  decree  which  is  relevant  under 
Sm^teoV'^^i  section  forty,  forty-one  or  forty-two, 
Court^  may  be  and  which  has  been  proved  by  the 
adverse  party,  was  delivered  by  a 
Court  not  competent  to  deliver  it,  or  was  obtained 
by  fraud  or  collusion. 

Scope  of  the  Seetion.— In  order  to  avoid  any  judgment,  order  or 
decree,  the  party  against  whom  it  is  offered  may  prove  ;  1«<— That  the 
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Ooart  feDdering  such  judgmdiit,  order  or  decree  had  no  jurisdiction 
isf  the  8al]ject-matter  or  of  the  parties ;  2nd—Tha,t  it  was  obtained 
by  fraud  or  collusion.  This  section  clearlj  entitles  a  stranger  or 
an  innocent  party  to  a  former  action  to  show  that  the  judgment 
was  obtained  by  some  other  person's  firaud  or  collusion.  It  seems 
qufisttonable  if  the  section  was  intended  to  allow  a  party  to  set  up 
his  own  fraud  or  collusion  in  procuring  a  judgment,  in  order  to 
defeat  it  The  section  does  not  seem  to  provide  an  exception  to 
the  rule  of  equity  that  no  man  can  take  advantage  of  his  own 
wrong.  But  unfortunately  its  language  appears  to  be  wide  enough 
to  allow  a  party  to  the  suit,  in  which  the  judgment,  order  or  decree 
was  obtained,  to  aver  that  it  was  obtained  by  his  own  fraud  or 
collusion.*  In  art  46  of  his  Digest  of  the  Law  of  Evidence,  Sir 
J.  F.  J.  Stephen  lays  down :  ^  Whenever  any  judgment  is  oflSsred  in 
evidence  under  any  of  the  articles  hereinbefore  contained,  the 
party  against  whom  it  is  offered  may  prove  that  the  Court  which 
gave  it  had  nojurisdicUon,  or  that  it  has  been  reversed,  or,  if  he  is  a 
stranger  to  it,  that  it  was  obtained  by  any  fraud  or  collusion,  to  which 
neither  he  n<Hr  any  person  to  whom  he  i»  privy  was  a  party."  This  view 
has  been  taken  by  the  Bombay  High  Court  in  the  case  of  Ahmedbhoy 
HMbkoy  V.  dmumbkoy^  (L  L.  R.  6  Bom.  703).  The  Madras  High 
Court  also  has  taken  the  same  view.  In  the  case  of  Veniatramanna 
V.  FtmnMNa,  (L  L.  B.,  10  Had.  17),  Parker  J.  observes  :  ''Although 
when  a  oontract  or  deed  is  made  for  an  ill^;al  or  immoral  purpose, 
a  defendant  against  whom  it  is  sought  to  be  enforced  may,  not  for 
his  own  sake  but  on  grounds  of  general  policy  (per  Lord  Mansfield 
in  EdnuMn  v.  Jokfuan)^  (Cowper,  343)  and  Luckmidas  v.  Mulji  Canji^ 
(L  L.  B.  <^  Bom.  896X  show  the  turpitude  of  both  himself  and  the 
pUuntifi^  it  is  otherwise  when  a  decree  has  been  obtained  by  the 
fraud  and  collusion  of  both  the  parties.  In  such  a  case  it  is  binding 
upon  both— ilAm«dMoy  Bnhibhoy  v.  CcusumbAoi^f  (I.  L.  R.  6  Bom. 
703)  and  Prudkam  v.  PhOiips,  (2  Ambler,  763)." 

Fnuid«*-For  definition  of  fraud,  vide  sec.  17  of  the  Contract  Act 
Stofj  in  his  Equity  Jurisprudence^  sec.'  1S7,  gives  the  following 
definition  of  fraud :-— ''  Fraud,  indeed,  in  the  sense  of  a  Court  of 
Equity,  properly  indudes  all  acts,  omissions,  and  concealments 
whioh  involve  a  breach  of  legal  or  equitable  duty,  trust  or  confidence^ 
justly  reposed,  and  are  injurious  to  another,  or  by  which  an  undue  and 
unoonaoientious  advantage  is  taken  of  another."  He  distinguishes 
two  kinds  of  fraud,  vu.,  Actual  or  Positive  Fraud  and  Constructive 
Firaud.  Actual  fraud  he  thus  defines :  ^'  Where  the  party  inten^ 
tiemAy  or  by  design  misrepresents  a  material  fiM^t,  or  produces  a\ 

*  rUe  AAmcM^p  aaM>k»jf  ▼.  Fdllubk9y  CoMMmfr^y,  I.  L.  R.  6  Bom.  708. 
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fidae  liii)»r0Baioa;  id  ovdar  tomialaftd  another,  or  to  entrap  or  dlieat 
hi,in«  or  to  obtain  an  undue  advantage  of  him ;  in  0^017  g^cbciMe 
tbere  is  a  poaitive  fraud  in  the  truest  aenee  of  the  terni.  There 
ie  an  evil  aot  irith  an  ^vil  intent ;  dolwgi  malum  ad  ctrcumreniendum. 
And  the  miarei^reaentation  may  be  as  well  by  deeds  or  acts,  as  by 
wiHrds;  by  artifiosB  to  mislead,  as  well  as  by  positive  assertions.*^ 
Constructive  Frauds  are  thus  defined  :  **  By  oonstructive  frauds  are 
meant  such  acts  or  eontraots,  as,  although  not  originaffcing.  in  any 
actual  evil  design,  or  contrivanoe  to  perpetrate  &  positive  fraud  or 
injury  upon  other  persons,  are  yet,  by  their  tendency  to  deceive  or 
mislead  other  person^  ot  to  violate  private  or  public  confidence,  or 
to  impair  or  injure  the  public  interests,  deemed  equally  reprehensible 
with  positive  fraud,  and,  therefore,  are  prohibited  by  law,  as  within 
tl^  same  reason  aod  mischief;  as  acts  and  contracts,  done  male 
^«mo."t 

^  Oollusion.— Oonusion  has  been  d^ned  to  be  a  deoeitfril  agreement 
or  compact  between  two  or  more  persons  to  do  some  act  in  order  to 
prejudice  a  third  person  or  for  some  improper  purpose.  Collusion 
injudicial  proceedings  is  a  secret  agreement  between  two  persons 
that  the  one  should  institute  a  suit  against  the  other,  in  order  to 
obtain  the  decision  of  a  judicial  tribunal  for  some  sinister  purpose. 
It  may  be  of  two  kinds :  (1)  when  the  ikcts  put  forward  as  the 
foundation  of  the  judgment  of  the  Court  do  not  exist ;  (2)  when  they 
exist,  but  have  been  corruptly  preconcerted  for  the  express  purpose 
of  obtaining  the  judgment. — Field's  Evi.,  5th  Sd.,  848. 

Legal  Effect  of  Fraud  or  OoUiudoiL— (a)*  I<prd  Cluef  Justice  de 
Grey,  in  delivering  the  answer  of  the  Judges  to  the  House  of  Lorda 
in  the  Ducheu  of  £mg$Um*M  009$^  speaking  of  a  certain  sentence  of 
a  Spiritual  Court,  says :  <<  If  it  was  a  direct  and  decisive  sentence  upon 
the  p<Hnt,  and,  as  it  stands,  to  be  admitted  as  conclusive  evidence 
upon  the  Court,  and  not  to  be  impeached  from  within,  yet,  like  all 
other  acts  of  the  highest  judicial  authority,  it  is  impeachable  froni 
without  Although  it  is  not  permitted  to  show  that  the  Court  was 
miitaken^  it  may  be  shown  that  they  were  tnUhd.  Fraud  is  an 
extrinsic  collate]:al  act,  which  vitiates  the  most  solemn  proceedings 
of  Courts  of  Justice.  In  such  cases,  as  has  been  well  expressed,  the 
whole  proceeding  was  fdhuta^  wm  judicium.  And  this  princif^ 
applies  to  every  species  of  judgment ;  to  judgments  of  Courts  of 
exclusive  jurisdiction  ;  to  judgments  in  rem ;  to  judgments  of  foreign 
tribunals,  and  even  to  judgments  of  the  House  of  Lords."— Best,  8th 

Ed.,  547. 

•  —  ' '  ■  ' '  ■  -    ■■  .  ^    ^. 

•  Fi^  sec.  192,  8tory'»  Bquity  JuriflEnidenoe." 

t  ViAt  BOO.  ^68,  Story'v  Equity  ^uH«prudence.  '' "  "  ' 
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'  (by  Loid  Ooke  aays :  <<  Fraud  avoids  ail  judicial  acts,  ecclesiastical 
and  temporaL" 

(c).  In  Fldwer  v.  Lloyd,  (6  Ch.  Div.  297),  James  L.  J.  said  :  « In  the 
case  of  a  decree  being  obtained  by  fraud,  there  always  was  power 
and  there  still  is  power  in  the  Courts  of  law  in  this  country  to  give 
adequate  relief." 

(d):ta'Meadowt  Oroft  rr  Bv^nivin,  4  Moore  P.  0. 386,  Lord 
Brougham  said :  "  A  collusive  suit  is  not  a  real  judgment  but  some- 
thing obtained  by  fraud  from  the  Court  ^diich  is  not  landing.'' 

(«).  A  sentence  may  be  refrised  the  respect  which  would  otherwise 
be  due  to  it^  if  it  can  be  shown,  as  it  may  be  shown,  that  the  sentence 
was  obtained  by  fraud  and  collusion— Pisrr^y  v.  Meddow  Oroft^  10 
Beav.  122. 

(/).  In  The  QtfMii  v.  BaddUn  Company,  10  H.  L.  C.  431,  Willes  J. 
said  :  **  A  judgment  or  decree  obtained  by  fraud  upon  a  Court  binds 
not  sudi  Court  nor  any  other;  and  its  nullity  upon  this  ground, 
though  it  has  not  been  set  aside  or  reversedi  may  be  allied  in  a 
collateral  proceeding." 

(^).  In  a  case  of  Tk$  Earl  of  Bandon  r.  B&eher^  8  CL  and  F.  497, 
Lord  Brougham,  after  saying  that  it  was  undeniably  true  that  the 
Court  of  Chancery  had  no  right  to  review  a  decree  of  the  Court  of 
Exchequer,  observed :  ''  but  It  is  equally  true,  that  if  the  decree  has 
been  obtained  b^  fraud,  it  shall  avail  nothing  for  or  against  the  parties 
affected  by  it,  to  the  prosecution  of  a  claim  or  to  the  defence  of  a 
right^  And  a  little  further  he  added  :  ''It  is  not  an  irregularity,  it  is 
not  an  error  which  is  here  complained  of;  but  it  is  that  the  whole 
proceeding  is  collusive  and  fraudulent ;  that  it  cannot,  therefore,  be 
treated  as  a  judicial  proceeding,  but  may  be  passed  by  as  availing 
nothing  ti»  tike  pai^y  #ho  eeti  it  up." 

Opnrt mot Oompetent.— The  words  ''not  competent"  refer  to  « 
Court  acting  without  jurisdiction-rira<^i2aM»ia  v.  Kdapfan^  I.  L.  R 
12  Mad.  228. 

Hereof  yr^viafFrMd to  u^  uIOm  J«dcm«Bts,  kc-ia\  The 
fraud,  to  justify  a  Court  of  Equity  in  setting  aside  the  judgments 
ef  Courts,  either  of  law  ot  equity,  domestio  or  foreign,  must  be  that 
which  docovB  fan  the  very  coBsoction  or  procuring  of  the  judgment 
Hs^  «nd  something  not  known  to  the  oj^poeite  party  at  the  time, 
and  for  not  knowing  which  he  is  not  ohaigeaUe  with  neglect  09 
inatlention.^— Stofys  Equity,  sea  252  (o^ 

(6 j.  Traud  must  not  be  assumed  without  good  and  probable 
groundih- JTuA^  Mm  Swrmak  v.  Eamihfm  Ckattmyi,  6  W.  R.  285. 
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'  (c).  It  is  a  well-known  rule  that  a  ehaige  of  fraud  must  be  sub- 
stantiallj  proved  as  laid,  and  that  when  one  kind  of  fraad  is  chai^ge4 
another  kind  of  fraud  oannot^  upon  fulure  of  ptoof^  be  sabstituied 
for  it—Abdul  Eo$9ein  Zenail  AbadtY.  CharU$  Affnew  Turner^  L  K  R. 
11  Bom.  (P.  C.)  620.  See  also  Mir  Anmudin  Khan  y.  ZiatUm'99a^ 
I.  L.  R.  6  Bom.  900. 

(d).  Where  a  party  alleges  this  frand  or  oolliision  of  the  opposite 
-party  as  a  ground  of  relief^  general  allegations  of  it  will  not  be 
sufficient,  but  the  instances  upon  which  such  allegations  are  founded 
must  be  stated ;  as  it  is  unreasonable  to  require  the  opposite  party 
to  meet  a  general  chai^  of  that  nature  without  giving  him  a  hint 
of  the  facts  from  which  it  is  to  be  inferred—Jbomna  Penkad  SoattU 
Y.  JoyramLcd  Mahio,  2  C.  L.  B.  26.  See  also  Siva  Penhad  Jiaity 
V.  NundLalKar  Makapatra,  I.  L.  B.  18  CaL  189. 

jnff^iniMMi  of  Tnnd  Titlatliif  Jiidfiiimti»  1^— («)•  A  mortgaged 
certain  property  to  B,  who  instituted  a  suit  on  his  mortgage  and 
obtained  a  decree  therein.  Subsequent  to  such  decree,  A  soki  the 
property  to  a  third  party  C.  B,  having  attempted  to  execute  his 
decree  against  the  property  in  the  hands  of  C,  the  latter  instituted 
a  suit  against  A  and  B,  for  the  purpose  of  having  it  declared  that 
the  property  was  not  liable  to  satisfy  the  decree  because  the  mortgage 
transaction  was  a  fraudulent  one  and  the  decree  had  been  obtained 
by  fraud  and  collusion.  In  such  suit  B  contended  that  C  having 
purchased  subsequent  to  the  decree  was  absolutely  bound  by  it. 
ffeld^  that  having  regard  to  the  terms  of  sea  44,  it  was  perfectly 
open  to  C  to  prove  that  the  decree  had  been  obtained  by  fraud  and 
collusion— iTi^mony  Mvkhopadhya  y.  Amwi%$$a  Bibee,  I.  L.  B.  12  Cal. 
166. 

Persons  other  than  parties  to  a  suit  In  wUeh  a  daeree  or 
Jndgment  has  been  obtained.— Such  persons  may  be  divided  into 
three  classes  with  reference  to  their  position  as  affiscted  by  such 
judgmient :  I— Persons  who  daim  mider  the  parties  to  the  former 
suit,  or,  in  the  language  of  English  Law,  pnn$$  to  those  parties. 
Privies  are  of  three  kinds :  Ist,  Privies  in  Uood ;  2nd,  FHviesin  estate  • 
and  8rd,  Privies  in  law  :  II — Ptosons  who,  though  not  daimiog  under 
the  parties  to  the  former  suit»  were  represented  by  them  therein.  Such 
ara  persons  interested  in  the  estate  of  a  testator  or  intestate  in 
telation  to  the  executor  or  administrator ;  shardiolders  in  a  oompany 
and  members  of  a  joint  and  undivided  frmily  in  such  eases  as  those 
r^lbneA  to  in  JogendroY.FunMndrOy  {14 'bL  L  A  376)  :  III— ^trangera^ 
neither  privies  to,  nor  reprasented  by,  the  parties  to  the  former  suit* 
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.  Sffeet  of  a  prerioiu  Jndgment  on  the  tliree  eUsate  mentkmod 
JtboTO. — liL-^U  the  judgment  be  an  hodest  one  obtained  in  a  suit 
eonducted  with  good  foith  on  the  part  of  both  plaintiff  and  defend- 
ant, it  is  clearly  binding  on  class  I  and  class  II.  Class  III  (strangers 
to  the  former  suit)  will  be,  in  no  way,  affected  by  the  judgment  if  it 
be  inter  parte$;  but  if  it  be  one  w  fwn,  passed  by  a  competent 
Oourt^  they  will  be  bound  by  and  can  not  controvert  it 

SndL— If  the  judgment  has  been  passed  in  a  suit  really  contested 
by  the  parties  thereto,  but  obtained  by  the  fraud  of  one  of  them  as 
against  the  other,  it  is  binding  on  claas  I  and  class  II,  and  on  class  III, 
if  it  be  a  judgment  in  rem,  so  long  as  it  remains  in  foroe^  but  it 
may  be  impeached  for  fraud  and  set  aside  if  the  fraud  be  proved. 

2rd, — If  the  judgment  has  been  obtained  by  the  fraud  and  collusion 
of  both  the  parties  to  the  former  suit,  it  ought  to  be  binding  on  the 
parties  to  it.  In  the  case  of  Preedham  v.  Phillips,  8  Ambler  763, 
it  was  remarked  that :  **  if  both  parties  colluded,  it  was  never  known 
that  one  of  them  could  vacate  it,"  It  ought  also  to  be  binding  on  the 
privies  of  the  parties,  except  probably,  where  the  collusive  fraud  has  been 
on  a  provision  of  law  enacted  for  the  benefit  of  such  privies.  But  any 
member  of  dass  II  and  (where  a  judgment  in  rem  is  in  question)  of 
class  III,  may,  in  any  subsequent  proceeding,  whether  as  plaintiff  or 
defendant,  treat  it  as  a  mere  nullity,  provided  of  course  that  he 
deariy  establishes  the  feet  of  the  firaud  and  coUusion.* 

The  rule  above  laid  down  as  regards  parties  and  their  privies,  does  not 
seem  to  be  sanctioned  by  the  present  section.  Its  language  is  wide 
enough  to  allow  a  party  to  the  suit  in  which  the  judgment  was 
obtained  to  aver  that  it  was  obtained  by  the  fraud  of  his  antagonists, 
though  the  judgment  stands  unreversed.  It  is  also  wide  enough  to 
allow  a  party  to  set  up  his  own  fraud  or  collusion  in  [»ocuring  the 
frarmer  judgment  in  order  to  defeat  it.  It  seems  to  us  that  a  proviso  to 
this  section  should  be  made  on  the  lines  indicated  in  art  46,  Stephen's 
Dig.,  quoted  abov& 

Opinions  of  third  persons,  when  relevant. 

45.  When  the   Court  has   to  form  an  opinion 

Opmioos     of    upon  a  point  of  foreign  law,  or  of 

•^P**^  .  science  or  art,  or  as  to  indentity  of 

handwriting,    the    opinions    upon    that  point  of 

persons  spiBcially  skilled  in  such  foreign  law,  science 
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br  fiTt/ or  in  questions  as  to  identity  of  handwrit- 
ing, are.  relevant  facts.  Such  persons  are  called 
c^xperts. 

Illmtrations^ 

(a).  The  question  is,  whether  the  death  of  A  was  caused  by 
poisoa.  The  opinioDS  of  experts  as  to  the  symptoms  produced 
by  the  poison  by  which  A  is  supposed  to  have  died,  are  releyant. 

*  (6).  The  question  is,  whether  A,  at  the  time  of  doing  a  certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  know- 
ing the  nature  of  the  act,  or  that  he  was  doing  what  was  either 
Wrong  or  oontraiy  to  law.  The  opinions  of  experts  upon  the 
question  whether  Uie  symptoms  exhibited  by  A  commonly  show 
unsoundness  of  mind,  and  whether  such  unsoundness  of  mind 
usually  raiders  persons  incapable  of  knowing  the  nature  oi  the 
acts  which  they  do,  or  <rf  knowing  that  what  they  do  is  either 
wrong  or  contrary  to  law,  are  relevant. 

(c).  The  question  is,  whether  a  certain  document  was  written 
by  A.  Another  document  is  produced  which  is  proved  or  admitted 
to  have  been  written  by  A.  The  opinions  of  experts  on  the 
question  whether  the  two  documents  were  written  by  the  same 
person  or  by  different  persons,  are  relevcmt. 

Scope  of  the  Beckon. — ^This  section  makes  admissible  the  opinions 
of  experts  upon  three  matters  :  (1)  points  of  foreign  law,  (2)  points 
of  science  or  art,  and  (3)  points  as  to  identity  of  handwriting.  Mr. 
Best  says :  *^  On  question  of  science,  skill,  trade,  and  the  like,  persons 
conversant  with  the  subject-matter  called  by  foreign  jurists  ^experts,' 
anexpression  now  naturalised  among  us,  are  permitted  to  give  their 
opinions  in  evidence."  Mr*  Smith  in  commenting  upon  Carter  v. 
Boehm  (1  Smithes  Leading  cases)  says  that  "  the  opinion  of  witnesses 
possessing  peculiar  skill  is  admissible  whenever  the  subject-matter 
o/  inquiry  is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  without  such  assist- 
ance ;  in  other  words,  when  it  so  far  partakes  of  the  nature  of  a 
science  as  to  require  a  course  of  previous  habit  or  study,  in  order 
to  the  attainment  of  a  knowledge  of  it" 

^  Fiureign  Law.— All  that  can  be  required  of  a  tribunal  a^judi- 
^^IPXonjL.qufistion  of  foreign  law,  is  to  receiveand  considw  all 
the  evidence  as  to  it  which  is  available,  and  botid  fide  to  determine 
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on  thai,  M  weir  aa  II  can,  what  Ihe  fbreign  law  i&  For  siicfa  a  |f>ur« 
pooo,  hoBidea  Ihe  opinion  of  esparts,  statements  of  law  in  Law  Books' 
and  Law  Reports  are  admissible  (vide  sec  38),  and  the  Courts  ma;» 
prasmne  such  books  and  reports  to  be  genuine  (sea  84)  and  maj 
refer  to  them  for  information  (sea  66).  Experts  may  be  asked  to 
testify  to  the  nature  or  efiect  of  a  fOTeign  unwritten  law,  and  to  tha 
practice,  law  or  usages  of  another  State. 

Seienca  or  Art.— The  words  science  or  art  include  all  subjects 
on  which  a  course  of  special  study  or  experience  is  necessary  to  the 
formation  of  an  opinion,  and  amongst  others  the  examination  of 
handwriting— Steph.  Dig.,  art.  49. 

BzpertSk--It  is  the  duty  of  the  Judge  to  decide,  whether  the  skill 
of  any  person  in  the  matter  on  whioh  evidence  of  his  opinion  ia 
offiared  is  sufficient  to  entitle  him  to  be  considered  as  an  expert  The 
Judge  should  decide  this  question  first,  and  the  question  whether  a 
matter  really  involves  the  points  mentioned  in  this  section  and 
then  allow  opinion  evidence  to  go  in.  The  test  to  be  allied  in 
deciding  whether  a  matter  really  involves  ihe  points  for  considera- 
tion is  whether  the  point  to  be  decided  involves  special  acquaintance 
with  a  particular  subject,  or  whether  it  is  a  mere  question  of  legal 
or  moral  obligation  about  which  one  person  is  as  good  a  Judge  as 
another.  A  professional  man,  in  a  matter  not  studied  by  him  as  a 
^ecialty,  is  regarded  as  an  ordinary  observer. 

ftMOiaUy  Skilled  Peraon.— Specially  skilled  person  means,  says. 
Cunningham  J. :  ^  Any  person  who,  from  his  circumstances  and  employ- 
ment, possesses  exceptional  means  of  knowleclge,  has  given  the  subject 
particular  consideration  and  is  more  than  ordinarily  conversant  with 
its  details.  A  clerk,  for  instance,  whose  business,  amongst  other  things, 
it  was  to  iMsrutinixe  the  handwriting  of  different  people  and  to  detect 
points  of  resemblance  or  variety,  might  give  an  opinion  on  a  question  of 
handwriting,  although  his  *  special  skill'  was  something  short  of  that 
of  a  first-rate  London  expert  If  he  has  any  special  skill,  his  opinion 
lis  relevant ;  the  degree  in  which  he  possesses  such  skill,  and  the 
consequent  value  of  his  evidence  is,  of  course,  matter  for  comment, 
but  the  admissibility  of  his  evidenoe  does  not  depend  tipon  it** 

Inttaiices  of  Opfnion  Bridenee. — **  The  opinions  of  medical  men 
are  constantly  admitted  as  to  the  cause  of  disease  or  of  death,  or  the 
consequence  of  wounds,  or  with  reqpeot  to  the  sane  (]^  insane  state 
of  a  person's  mind  as  collected  from  a  number  of  circumstances,  and 
on  other  subjects  of  professionid  skill  Seal  engravers  may  be  called 
to  give  their  opinion  upon  an  impression,  whether  it  was  made  from 
an  original  seal  or    fix>m  an  impression  ;  the  opinion  of  an  artist  ia 
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evidence  in  an  inqoiry  as  to  the  genuineness  of  a  pictora  ;  a  ship- 
builder, after  having  heard  the  evidence  of  persons  who  have  examine 
ed  a  ship,  may  give  his  opinion  as  to  whether  she  was  seaworthy  ; 
and  where  the  question  was  whether  a  bank  which  had  been  erected 
to  prevent  the  overflowing  of  the  sea,  had  caused  the  choking  up  of 
a  harbour,  the  opinions  of  scientific  engineers  as  to  the  eflfect  of  such 
an  embankment  upon  the  harbour  were  held  admissible  evidence. 
To  these  it  may  be  added,  that  the  opinions  of  antiquaries  have  been 
received  relative  to  the  date  of  ancient  handwriting ;  and  that  the 
opinions  of  experts  in  handwriting  have  been  received  to  prove  that 
a  particular  letter  was  or  was  not  written  by  a  particular  person. 
Where,  on  an  indictment  for  uttering  a  forged  instrument,  the  questioo 
was  whether  a  paper  had  originally  contained  certain  pencil- 
marks  which  were  alleged  to  have  been  rubbed  out  and  writing 
substituted  in  their  stead,  the  opinion  of  an  engraver  who  was  in  the 
habit  of  looking  minute  liues  on  paper,  and  who  had  examined  the 
document  with  a  mirror  as  to  such  marks  having  existed,  was  held  to  be 
admissible,  but  with  the  reservation  that  the  weight  of  the  evi- 
dence would  depend  on  the  extent  to  which  it  might  be  confirmed. 
It  is  on  this  principle  that  the  evidence  of  professional  or  official 
persons  is  receivable  as  proof  of  their  own  foreign  laws.  From  the 
very  nature  of  the  subject  experts  can  only  speak  to  their  judgment 
or  beUef.^'-rBest,  8th  Ed.,  467-468. 

(a).  An  accountant,  who  was  acquainted  with  the  business  of  life 
insurance,  has  been  allowed  to  give  evidence  as  to  the  average  and 
probable  duration  of  lives  and  the  values  of  annuities— J2cn92^  y.  X. 
and  N.  W.  RaUwa^,  (L.  R.  8  Ex.  2S1). 

(6).  Experienced  ship-wrights  have  been  frequently  called  to  give 
evidence  as  to  whether  a  ship  in  the  state  in  which  a  particular  ship 
was  sworn  to  be  on  a  certain  day  of  the  voyage  could  have  been  sea- 
worthy when  the  policy  was  e&oct&d— Thornton  v.  Boyal  Exchange 
AiiOcicUton  Company^  (Peake  37). 

(c).  A  witness  possessing  nautical  knowledge  is  frequently  treated 
as  an  expert 

(d).  The  evidence  of  commercial  men  is  admissible  to  explain 
particular  expressions  in  a  letter  on  a  commercial  subject 

(e).  A  seal  engraver  may  be  asked  to  say  whether  an  impression 
was  made  from  an  original  seal  or  from  another  impression. 

(/).  The  opinion  of  the  clerk  of  a  Post  Office  may  be  admitted 
to  prove  the  genuineness  of  a  post-mark. 

(ff).  The  opinion  of  an  artist  is  admissible  to  prove  the  genuineness 
of  a  picture. 
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(A).  An  attorney  may  testify  to  the  value  of  profesedonal  serviceSy 
or  to  a  point  of  practice. 

(t).  The  evidence  of  a  physician  or  surgeon  is  receivable  with 
regard  to  matters  within  the  line  of  his  profession. 

(j).  A  linguist  may  be  asked  to  testify  to  the  force  of  language  aa 
varied  by  local,  technical,  or  peculiar  usage. 

The  Method  of  taking  Expert  E¥ideiice.~(a).  Expert  evidence 
should  be  based  not  upon  a  mere  theory  with  a  view  to  fit  in  the  &cts 
of  a  particular  case  to  it,  but  that  the  theory  should  be  constructed 
from  the  proved  facts.  Qiven  certain  facts,  the  expert  opini(»i  should 
be  given  upon  them,  and  upon  them  only.  No  expert  witness  ought 
to  be  asked  his  opinion  on  the  supposition  only  that  certain  facta 
existed. 

(6).  The  evidence  of  experts  is  given  on  the  assumption  that  certain 
facts  occurred,  but  that  it  does  not  in  common  cases  show  whether  or 
not  the  foots  on  which  the  expert  gives  his  opinion  did  really  occur. 

Strictly  speaking,  an  expert  ought  not  to  be  asked  ^  Do  you  think 

that  the  deceased  man  died  of  poison  V*  Be  ought  to  be  asked  to 
what  cause  he  would  attribute  the  death  of  the  deceased  man,  assum- 
ing the  symptoms  attending  his  death  to  have  been  correctly  de- 
scribed *  or  whether  any  cause  except  poison  would  account  for  such 
and  such  specified  symptoms  1    Stephen's  Evidence  Act. 

(c).  The  general  rule  as  to  expert  evidence  is  that  the  question  nmst 
be  put  to  the  witness  hypothetically, — put  in  this  way — "  Assuming, 
such  and  such  facts  to  be  true,  what  is  your  opinion  on  the  matter  I  ** 
Assuming  such  and  such  an  injury,  an  injury  of  such  and  such  a  kind  to 
have  been  inflicted,  what  is  your  opinion  as  to  the  nature  of  the  weapon 
by  which  it  was  possibly  or  probably  inflicted  ? "  The  facts  thua 
hypothetically  stated  to  the  witness  would  of  course  be  the  facta 
which  the  evidence  of  other  witnesses  in  the  case  attempted  to  prove^ 
and  as  to  which  it  was  for  the  jury  to  find  whether  they  had  been 
proved  or  not — Roghuni  Singhy  11  C  L.  R.  569. 

(of).  A  medical  man,  who  had  not  seen  a  corpse  which  was  subjected 
to  a  jMM^  morte7i»  examination,  was  called  to  corrolxMrate  the  doctor 
who  had  made  the  examination  ;  held,  that  he  ought  to  be  asked  his 
<^inion  as  to  the  cause  of  death  on  the  hypothesis  that  the  signs 
observed  at  the  post  mortem  were  really  present  and  oheeryed— Queen- 
JBmpreu  v.  Meker  AH  Mullick,  I.  L.  R.  15  CaL  589. 

(e).  Passages  from  well-known  scientific  works  may  be  read  during 
trial,  as  evidence  of  opinions  of  experts— ifurr^  C/uim  Ckuckerhutty 
V.  Empress,  I.  L.  R.  10  Cal.  143. 

26 
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▼altie  of  Bipert  Bvldeftoe.— (a).  **  Tlie  subetanoe  of  the  roles  as 
to,  experts  is  that  they  are  only  witnesses,  not  Judges;  that  their 
erideace,  however  important,  is  intended  to  be  used  only  as  materials 
upon  which  others  are  to  form  their  decision  ;  and  that  the  fact 
which  they  have  to  prove  is  the  fact  that  they  entertain  certain 
opinions  on  certain  grounds,  and  not  the  fact  that  grounds  for  their 
opinion  do  really  exist." 

(b).  Mr.  Best  says :  **  It  would  not  be  easy  to  overrate  the  value 
of  the  evidence  given  in  many  difficult  and  delicate  inquiries  not  only 
by  medical  men  and  physiologists,  but  by  learned  and  experienced 
persons  in  various  branches  of  science,  art  and  trada  But  as  it  is 
impossible  to  measure  d  priori  the  integrity  of  any  witness,  and 
equally  so  to  determine  the  amount  of  skill  which  a  person  following 
a  particular  science,  art  or  trade  may  possess,  the  tribunal  is  under 
the  necessity  of  listening  to  all  such  persons  when  they  present 
themselves  as  witnesses.  Now,  after  making  every  allowance  for  the 
natural  bias  which  witnesses  usally  liael  in  favour  of  causes  in 
which  they  are  engaged,  and  giving  a  wide  latitude  for  band  fide 
opinions,  however  unfounded  or  fantastical,  which  persons  may  form 
on  subjects  necessarily  depending  much  on  conjecture, — there  can  be 
no  doubt  that  testimony  is  daily  received  in  our  Courts  as  scientific 
evidence  to  which  it  is  almost  profanation  to  apply  the  term ;  as 
being  revolting  to  common  sense,  and  inoonsistent  with  the  com- 
monest honesty  on  the  part  of  those  by  whom  it  is  given.  In  truth, 
witnesses  of  this  description  are  apt  to  presume  largely  on  the  ignor- 
ance of  their  hearers  with  respect  to  the  subject  of  examination, 
and  little  dread  prosecution  for  perjury,  an  offence  of  which  it  is 
extremely  difficult,  indeed,  almost  impossible,  to  convict  a  person 
who  only  swears  to  his  belief,  particularly  when  that  belief  relates 
to  scientific  matters.  On  the  other  hand,  however,  mistakes  have 
occasionally  arisen  from  not  attaching  sufficient  weight  to  scientific 
testimony.  This  arises  chiefly  where  the  knowledge  of  the  tribunal 
and  society  in  general  are  very  much  in  arrear  of  the  scientific  know- 
ledge of  the  witness."--Evidence,  8th  Ed.,  469-470. 

(c).  Bovill  C.  J.,  in  making  remarks  on  medical  evidence  ^id :  <*The 
great  misfortune  or  defect  in  medical  testimony  hitherto  has  been 
that  medical  men,  like  many  other  profbssionfld  men,  have  been  too 
much  in  the  habit  of  making  themselves  partisans  in  endeavouring 
to  support  the  particular  views  of  the  parties  on  whose  behalf  they 
have  been  called,  and  this  has  led  to  conflicts  of  opinion  which  have 
sometimes  appeared  not  very  creditable,  to  the  profession." 

(cQ.  Lord  Hatherley  expre&icd  his  \iew6  in  the  following  manner : 

<<  A  witness  to  facts  knows  that  it  would  be  base  beyond  m0iMMir« 
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io  bend  his  «vtdeiioo  so  as  to  suil  the  case  of  him  on  ^ose  boh^ 
he  is  called,  and  that  his  only  duty  is  to  state  (tlainlj  without  colour 
mr  fencing  what  he  knows  as  a  fact.  But  tiie  witness  who  gives  an 
opinum  is  selected  by  the  litiganti  often  communicating  with  many 
of  the  same  profession  as  the  witnessi  and  when  so  selected,  he  is 

expected  to  express  a  particular  opinion The  scientific  witness 

called  into  Court  by  the  plaintiff  is  generally  expected  to  support  his 
case  in  cross-examination,  when  many  views  may  be  suggested  that 
may  really  modify  the  witness's  judgment ;  but  even  after  facts  have 
been  proved  that  ought  to  modify  it^  the  witness  frequently  holds 
to  his  original  opinion." 

(e).  In  the  case  of  '  Mc^aghten^  10  OL  and  Fin.  200,  the  following 
question  was  proposed  to  the  English  Judges  by  the  House  of  Lords  : — 
"  Can  a  medical  man,  conversant  with  the  disease  of  insanity,  who 
never  saw  the  prisoner  previously  to  the  trial,  but  who  was  present 
during  the  whole  trial  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind,  at  the  time 
of  the  commission  of  the  alleged  crime,  or  his  opinion  whether  the 
prisoner  was  conscious  at  the  time  of  doing  the  act  that  he  was 
acting  contrary  to  law  or  whether  he  was  labouring  under  any  and 
what  delusion  at  the  time  ? "  The  majority  of  the  judges  returned 
the  following  answer.  <'  We  think  the  medical  man,  under  the  cir- 
eomstanoes  supposed,  cannot  in  strictness  be  asked  his  opinion  in 
the  terms  above  stated,  because  each  of  those  questions  involves  the 
determination  of  the  truth  of  the  fkcts  deposed  to^  which  it  is  for 
the  jury  to  decide^  and  the  questions  are  not  mere  questions  upon 
a  matter  of  science,  in  which  case  such  evidence  is  admissible.  But 
where  the  facts  are  admitted  or  not  disputed,  and  the  question  be- 
eomes  substantially  one  of  science  only,  it  may  be  convenient  to  allow 
the  question  to  be  put  in  that  general  form,  though  the  same  cannot 
be  insisted  ea  as  a  matter  ai  right." 

(  f).  Cockbum  C.  J.,  in  commenting  upon  such  evidence  remarked  :^ 
'^That  it  was  in  the  nature  of  things,  that  those  who  gave  scientific 
evidence  should  lean  slightly  to  the  side  upon  which  they  were  giving 
their  testimony,  not  from  any  dishonest  intention,  but  from  a  perfectly 
natural  and  human  fiuling,  as  in  such  cases  a  man  was  apt  to 
look  with  a  keener  eye  on  those  things  favourable  to  his  own  side^ 
than  on  those  which  were  un&vourable.* 

(^.  In  the  case  of  The  ^imm  t.  Ahmed  AUy,  11  W.  B.  fft,  their 
Lordships  held,  that  it  was  not  the  proper  way  to  try  a  case  to  rely 
on  mere  theories  of  medical  men  or  skilled  witnesses  of  any  sort 
against  fiMts  positively  proved.    Norman  J.  remarked :  ^  The  e?idenoi 
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of  a  medical  man  or  other  skilled  witness,  however  eminent,  as  to 
what  he  thinks,  may  or  may  not  have  taken  place  under  a  particular 
combination  of  circumstances,  however  confidently  he  may  speak, 
is  ordinarily  a  mere  matter  of  opinion.  Human  judgment  is  fallible. 
Human  knowledge  is  limited  and  imperfect.  New  and  previously 
unobserved  phenomena,  which,  till  they  have  been  recorded,  are 
supposed  to  be  impossible,  are  constantly  being  noticed.  It  would 
have  been  easy  to  convict  the  first  man  who  crossed  the  Atlantic 
in  a  steam-ship  of  perjury  had  he  told  his  tale  in  Court,  if  the 
opinions  of  skilled  witnesses,  who,  at  the  commencement  of  this 
century,  believed  such  a  feat  impossible,  could  have  been  accepted 
as  sufficient  proof  of  the  falsehood  of  the  statement." 

46.  Facts,  not  otherwise  relevant,   are  relevant 
,    .       if  they  support  or  are    inconsistent 

Facts     bearing  .  ,        ,  .    .  /•  i 

upon  opinions  of    With   the   opinions   01  cxDcrts,  when 

experts.  ...  ,  , 

such  opinions  are  relevant. 

Illustrations. 

(a).  The  question  is,  whether  A  was  poisoned  by  a  certain 
poison.  The  fact  that  other  persons,  who  were  poisoned  by  that 
poison,  exhibited  certain  symptoms  which  experts  affirm  or  deny 
to  be  the  symptoms  of  that  poison,  is  relevant. 

(6).  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall.  The  fact  that  other  harbours 
similarly  situated  in  other  respects,  but  where  there  were  no 
such  sea-walls,  began  to  be  obstructed  at  about  the  same  time, 
is  relevant. 

Scope  of  the  Section.— It  seems  that  this  section  makes  fleets  and 
statements,  whether  by  competent  witnesses  or  by  treatises  of  re- 
cognized authority  in  the  science,  art,  calling  or  the  like,  to  which  the 
testimony  of  an  expert  relates,  which  support  or  are  inconsistent 
with  the  opinion  of  such  expert,  admissible  in  evidence  together  with 
iStxQ  grounds  of  such  opinion.  It  is  an  exoeption  to  the  rule  excluding 
evidence  of  collateral  facts. 

Illustration  (6)  is  taken  firpm  the  case  of  Fawkei  v.  Chadd^  3 
Doug.  167.  The  point  in  dispute  in  this  case  was,  whether  a  sea-wall 
had  caused  the  choking  up  of  a  harbour,  and  engineers  were  called 
to  give  their  opinions  as  to  the  effect  of  the  wall,  proof  that  othw 
harbours  on  the  same  coast,  where  there  were  no  embankments,  had 
begun  to  be  choked  about  the  same  time  as  the  harbour  in  question 
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was  admitted,  as  such  evidence  served  to  elucidate  the  reasoning  of 
the  skilled  witnesses. 

47.  When  the  Court  has  to  form  an  opinion  as 
to  the   person   by   whom  any  docu- 

Opinion  as  to  ^  /^  .        -^ 

handwriting  ment  was  Written  or  signed,  the 
w     reevan  opinion   of   any    person    acquainted 

with  the  handwriting  of  the  person  by  whom  it  is 
supposed  to  be  written  or  signed  that  it  was  or  was 
not  written  or  signed  by  that  person,  is  a  relevant 
fact. 

Explanation. — A  person  is  said  to  be  acquainted 
with  the  handwriting  of  another  person  when  he 
has  seen  that  person  write,  or  when  he  has  received 
documents  purporting  to  be  written  by  that  person 
in  answer  to  documents  written  by  himself  or  under 
his  authority  and  addressed  to  that  person,  or 
when,  in  the  ordinary  course  of  business,  docu- 
ments purporting  to  be  written  by  that  person 
have  been  habitually  submitted  to  him. 

IlltjLSiraiion. 

The  question  is,  whether  a  given  letter  is  in  the  handwriting 
of  A,  a  merchant  in  London.  B  is  a  merchant  in  Calcutta,  who 
has  written  letters  addressed  to  A  and  received  letters  purporting 
to  be  written  by  him.  C  is  B's  clerk,  whose  duty  it  was  to  exa- 
mine and  file  B's  correspondence.  D  is  B's  broker,  to^  whom  B 
habitually  submitted  the  letters  purporting  to  be  written  by  A 
for  the  purpose  of  advising  with  him  thereon.  The  opinions  of 
B»  C  and  D  on  the  question  whether  the  letter  is  in  the  hand- 
writing of  A  are  relevanti  though  neither  B,  C  nor  D  ever  saw 
A  write. 

Scope  of  the  86Ctioil.~The  Code  provides  three  indirect  ways  of 
proving  the  handwriting  of  the  man  alleged  to  have  written  the  docu- 
ment  in  question.  Section  46  makes  relevant  the  opinion  on  such 
a  point,  of  a  witness  skilled  in  the  art  of  distinguishing  writings ; 
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Hda  seotioQ  admits  the  opinion  of  any  witneis  acquainted  with  the 
handwriting  of  the  person  all^;ed  to  have  written  the  document ; 
and  section  73  allows  tiie  Court  to  hold  a  comparison  <^  signature 
with  admitted  or  proved  signatures. 

Hethoda  of  proving  Handwriting.— Mr.  Field  speaks  of  five 
methods  of  proving  handwriting :  Ist — The  simplest  method  is  to 
call  the  wriUr  himself ;  2nd-— Any  person  who  actually  $aw  the  paper 
i3T  eiffnature  written  may  be  called  to  prove  it ;  3rd— A  witness  may 
be  called  who  has  obtained  a  knowledge  of,  and  acquaintance  with, 
the  person's  handwriting  in  question  by  seeing  that  person  write  on 
pther  occasions ;  4th — The  handwriting  may  be  proved  by  the  evidence 
of  a  witness  who  has  acquired  a  knowledge  thereof  by  having  seen 
in  the  ordinary  eaune  of  business  documents  proved,  or  which  may 
be  reasonably  presumed  to  have  been  written  by  the  person,  whose 
handwriting  forms  the  subject  of  inquiry  ;  5th — Handwriting  may  be 
proved  by  comparison  of  two  or  more  writings.— Field's  £vL  Act,  5th 
Ed.,  34a 

If  a  witness  does  not  undertake  to  swear  that  he  believes  a  parti- 
cular writing  to  be  in  the  handwriting  of  a  person,  but  simply  says 
that  he  thinks  it  to  be  like  his  writing,  such  a  statement  ought  not 
to  be  admitted  as  evidence.  But  as  a  matter  of  fact  such  irrespon- 
aible  statements  ara  generally  admitted  by  our  Law  Courts. 

48.  When  the  Court  has  to  form  an  opinion  as 
Opinion  as  to    to  the  existonco  of  any   general  cus- 
rrrf  "^^    torn  or  right,  the  opinions,  as  to  the 
relevant.  existence   of  such   custom   or  right, 

of  persons  who  would  be  likely  to  know  of  its  ex- 
istence if  it  existed,  are  relevimt. 

Explanation. — ^The  expression  'general  custom 
or  right '  includes  customs  or  rights  common  to  any 
considerable  class  of  persons. 

Illustration. 

The  right  of  the  villagers  of  a  particular  village  to  use  the 
water  of  a  particular  well  is  a  general  right  within  the  meaning 
of  this  section. 

CtoneraL— The  English  law  draws  a  distinction  between  the  terms 
general  and  ptiblio.    The  term  public  is  strictly  applied  to  that  which 
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coiieanM  etery  member  of  the  state ;  the  term  general  is  eonfined 
to  a  lessor,  though  still  a  considerable  portion  of  the  commanitj. 
The  explanation  to  the  present  section  shows  that  the  term  general 
has  been  here  used  in  the  sense  in  which  it  is  used  by  English 
writers.  The  distinction  drawn  between  the  terms  general  and 
public  is  not  intended  to  the  maintained  here,  as  the  term  public 
includes  the  term  general,  and  consequently  every  public  right  or 
custom  is  necessarily  a  general  one.     Vide  ante  p.  132. 

(WnioM  B^erwitii&der  tills  StctieB.— The  opinions  of  persons, 
likely  to  know,  about  village  rights  to  pasturage,  to  use  of  paths, 
water-courses^  or  ferries,  to  collect  fiiel,  to  use  tanks  and  bathing 
ghftts,  mercantile  usage  and  local  customs,  would  be  relevant  under 
this  section."— Cun.  Evi^  191.  Vide  alio  ante  pw  132.  (Examples  of 
matters  of  public  and  general  interest). 

Wajib-ul-arz.— (a).  Their  Lordships  of  the  Privy  Council  were  in- 
clined to  hold  that  Wajib-ut-art  or  village  administiation  papers 
prepared  and  attested  by  settlement  officers,  in  pursuance  of  Regula* 
tion  VII  of  1822,  are  admissible  in  evidence  under  this  section  and 
section  49,  in  order  to  prove  a  fEunily  custom  of  inheritance  stated 
therein,  as  the  record  of  opinions  as  to  the  existence  of  such  ctistom 
by  persons  likely  to  know  it— Fwte  LekraS  Kuarv.  Mahpdl  Singh. 
5CaL744. 

(6).  A  settlement  officer  should  not  receive  for  entiy  in  the  Wajib" 
ul-arz  of  a  village  the  mere  expression  of  the  views  of  a  proprietor, 
or  enter  it  upon  the  records  relating  to  the  village,  the  Wajib-tU-arz 
being  intended  to  be  the  record  of  local  customs— JTmon  Panhad  v. 
Gandharp  Singh,  I.  L.  B.  15  CaL  20. 

49.  When  the  Court  haa  to  form   an  opinion  as 

Opinion.  Its  to  *<>  ^^6  usages  and  tenets  of  any  body 
auge8,teneu,^,     of  men   or   family,   the   constitution 

when  relevant.  |  " 

anci  government  of  any  religious  or 
charitable  foundation,  or  the  meaning  of  words  or 
terms  used  in  particular  districts  or  l?y  particular 
classes  of  people,  the  opinions  of  persons  having 
special  means  of  knowledge  thereon,  are  relevant 
facts. 

Beope  of  the  8ection.--This  section  makes  the  opinions  of  wit- 
nesses, having  special  msane  of  knowledge,  admiaaihle  in  evidence  upon 
the  following  matters :  Ist-The  usages  and  tenets  of  any  body  of  mei^ 
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or  family  ;  2nd— The  coDstitution  and  government  of  any  religious 
or  charitable  foundation  ;  3rd— The  meaning  of  words  or  terms  used 
in  particular  districts  or  by  particular  classes  of  people. 

Funnily  ChwtoiiL— As  to  family  customs  see  notes  under  section  13. 

Beligions  and  Charitable  Institutions.— As  to  religious  or  charit- 
able institutions  rwfo  Bengal  Regulation  XIX  of  1810;  Act  XX  of 
1863  *  Act  VII  (Bom.)  of  1865 ;  and  Madras  Regulation  VII  of 
1817. 

Meaning  of  Words,  te. — As  to  meaning  of  words  or  terms  vide 
section  98. 

Books  of  Reference. — The  penultimate  paragraph  of  section  57 
allows  the  Court  to  consult  appropriate  books  or  documents  of  refer- 
ence on  all  matters  of  literature,  science  or  art. 

50.  When   the  Court   has  to  form   an  opinion  as 
to  the   relationship   of  one  person  to 

Opinion  on  re-  .  \  ^ 

lationship,  when  another,  the  opinion,  expressed  by 
relevant.  conduct,  as  to  the  existenco  of  such 

relationship  of  any  person  who,  as  a  member  of 
the  family  or  otherwise,  has  special  means  of 
knowledge  on  the  subject,  is  a  relevant  fact :  Pro- 
vided that  such  opinion  shall  not  be  suflBcient  to 
prove  a  marriage  in  proceedings  under  the  Indian 
Divorce  Act,  or  in  prosecutions  under  section  four 
hundred  and  ninety-four,  four  hundred  and  ninety- 
five,  four  hundred  and  ninety-seven  or  four  hundred 
and  ninety-eight  of  the  Indian  Penal  Code. 

Illustrations. 

{a).  The  question  is,  whether  A  and  B  were  married.  The 
fact  that  they  were  usually  received  and  treated  by  their  friends 
as  husband  and  wife,  is  relevant. 

(b).  The  question  is,  whether  A  was  the  legitimate  son  of  B. 
The  fact  that  A  was  always  treated  as  such  by  members  of  the 
family,  is  relevant. 

Sections  referred  to.— The  sections  mentioned  above  relate  to  the 
following  offences  :— 

Sec.  494,  1.  P.  C— Marrying  again  in  the  lifetime  of  husband  or 
wife. 
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Sea  485|  I.  P.  C. — Marrying  again  in  the  lifetime  of  husband  or 
wife,  having  concealed  from  the  person  with  whom  the  subsequent 
marriage  is  contracted,  the  fact  of  the  former  marriage. 

Sea  497, 1.  P.  C— Adultery. 

Sea  408,  L  P.  C— Taking  or  enticing  away  another  man's  wife  from 
that  man  or  from  any  person  having  the  care  of  her  on  behalf  of 
that  man,  with  intent  that  she  may  have  illicit  intercourse  with 
another  person  or  concealing  or  detaining  with  that  intent  any  such 
woman. 

The  Indian  Divorce  Act  is  Act  IV  of  1869. 

Scope  of  the  8ection.~ThiB  section  affords  an  exceptional  way  of 
proving  a  relationship.  It  makes  admissible  as  evidence  the  mere 
opinion,  expressed  by  conduct^  of  a  person  who,  as  a  member  of  the 
family  or  otherwise,  has  special  means  of  knowledge,  to  prove  the 
existence  of  a  relationship  such  as  marriage  except  in  the  cases  herein 
mentioned.  That  proof  of  the  opinion,  as  expre»9ed  by  conduct,  may 
be  given,  seems  to  imply  that  the  person  himself  is  not  to  be  called  to 
state  his  own  opinion,  but  that,  when  he  is  dead  or  cannot  be  called 
his  conduct  may  be  proved  by  others.* 

Opiiiion  expremied  by  condnct. — (a).  In  the  Berkeley  Peerage  case, 
4  Camp.  416,  Mansfield  C.  J.  observed  :  <<  If  the  father  is  proved  to 
have  brought  up  the  party  as  his  legitimate  son,  this  amounts  to  an 
assertion  that  the  son  is  legitimate." 

(5).  Continual  co-habitation  and  acknowledgment  of  parentage  by 
a  consecutive  course  of  treatment  will  establish  marriage  and 
legitimacy  among  Mahomedans— JTA^/oA  Hedayat  Ollah  v.  Rai  Jan 
KhanufHy  3  Moo.  I.  A.  295.  Vide  also  Mahomed  Bauier  Hoeeein  Khan 
Bahadoar  ▼.  Shwrfoonniesa  Begum^  18  Moa  I.  A.  136 ;  Mahatala 
Bihi  V.  Prince  Ahmed  Halee  Jiocjwman^  10  C.  L.  B.  893. 

(e).  Where  in  a  transaction  with  a  third  party,  A  describes  B  as 
his  son,  and  B  speaks  of  A  as  his  &ther,  the  acknowledgment  of  son- 
.  ship  is  complete— ilToda  Kant  Boy  v.  Mahatah  Bibi,  20  W.  B.  164. 

(d).  Where  a  son  has  been  uniformly  treated  by  his  father  and  all 
the  monbers  of  the  family  as  legitimate,  a  presumption  arises  under 
the  Mahomedan  law  that  the  son's  mother  was  his  father's  wife — 
Khajoorooniua  v.  Bowehan  Jehan^  I.  L.  B.  2  CaL  (P.  C.)  184. 

ProTiflO. — (a).  The  provisions  of  this  section,  it  has  been  held  by 
a  Full  Bench,  show  that  where  marriage  is  an  ingredient  in  the 
offence  as  in  bigamy,  adultery,  and  the  enticing  away  of  married 

*  fUU  Qutti^JImtttu  T.  AiM«tray«»,  I.  L.  B.  9  lUd«  9. 
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Women,  the  fact  of  the  marriage  must  be  strictly  proved  in  ttte  regular 
MB,y^Empre$9  v.  Pitamber  Sirigh^  I.  L.  R.  6  Cal.  566. 

(6).  E  was  accused  by  D,  of  raping  P,  alleged  to  be  D's  wife,  and 
was  convicted  on  the  charge  of  adultery.  The  evidence  of  mfiuriage 
between  D  and  P  consisted  of  their  statements  that  they  were 
married  to  each  other,  and  of  a  statement  by  E  that  P  was  D^s  wife. 
The  High  Court  held  that  such  evidence  was  not  sufficient  to  establish 
the  vital  incident  to  the  charge  of  adultery,  namely,  the  marital 
relation  of  D  and  P — (Empress  v.  Pitamber  Singh  concurred  in)— 
impress  of  India  v.  Kallee^  I.  L.  B.  5  AIL  233. 

(c).  To  justify  a  conviction  under  sec.  498, 1.  P.  C,  it  is  not  sufficient 
for  the  prosecution  to  prove  that  the  complainant  and  the  woman,  in 
respect  of  whom  the  charge  is  made,  lived  together  as  man  and  wife. 
It  is  necessary  that  facts  constituting  a  valid  marriage  should  be 
l»x>ved— J^j?reM  v.  Arshed  Aliy  13  C.  L.  R.  126. 

{d).  To  prove  marriage  according  to  Mahomedan  law  it  is  necessary 
to  prove  that  a  MoUah  was  present  with  the  necessary  witnesses  and 
takils  and  read  the  sigha  (formula)  ;  that  the  akd  was  perfonned  ; 
and  the  ceremonies  usual  at  a  Mahomedan  marriage  in  this  country 
were  performed— ^oc^^  Aurat  v.  Qtieen-Empress^  I.  L.  B.  19  Cal.  79. 

(«).  The  Madras  High  Court,  in  the  case  of  Queen-Empress  v. 
jSiibbarat/an,  I.  L.  R.  9  Mad.  9,  discussed  Empress  v.  Pitambur  Singk^ 
I.  L.  B.  5  Cal.  666,  and  held  that  the  evidence  of  the  complainant, 
the  woman  and  her  mother,  who  swore  to  the  fact  of  the  marriage, 
and  who  were  not  cross-examined  by  the  accused  as  to  the  fact  or 
validity  of  the  marriage,  was  held  sufficient  evidence  <^  marriage  to 
support  a  conviction  under  sec.  488, 1.  P.  C. 

51.  Whenever  the  opinion   of  any  living  person 
Groundsofopi.    ^^   relevant,   the   grounds   on  which 

fiion,  when  reli-    g^ch  Opinion   is  based  are  also  rele- 
vant. * 
vant. 

Illustration. 

An  expert  may  give  an  account  of  experiments  performed  bj 
him  for  the  purpose  of  forming  his  opinion. 

See  notes  to  sees.  8  and  11. 

This  section  should  be  read  along  with  sec.  46. 

In  all  cases  of  opinion  evidence  the  grounds  on  which  the  judgment 
of  the  witness  is  fbrmed  may  be  inquired  into,  because  the  corzectneas 
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or  <»therwi8e  of  such  opinioo  may  be  eotimated  in  many  instafices  on 
the  grounds  upon  which  it  L»  based,  being  known. 

In  StepheMon  v.  The  River  Tyne  Improvement  Commiestaners,  17 
(English)  W.  R  590,  it  was  held  that  a  edcilled  witness  may  not  only 
say  that  he  formed  an  opinion  but  that  he  acted  on  thctt  opinion,  his 
acting  thereon  being  a  strong  c<Nrroboration  of  the  truth  of  the 
opinion. 

Character  when  relevant 

52.  In   civil   caseSy   the   fact  that  the  character 
In  dvfl  oases     of  any  pcpson  concerned  is  such  as 
^oTcUmp'u^:     to  render  probable  or  improbable  any 
irrelevant.  conduct  imputed  to  him,  is  irrelevant, 

except  in  so  far  as  such   character  appears  from 
facts  otherwise  relevant. 

Sections  52  and  55  relate  to  civil  cases.  Sections  53  apd  54  relate 
to  criminal  proceedings  only. 

By  the  explanation  to  sec.  55  the  word  '  character '  in  this  section 
includes  both  reputation  and  disposition  ;  but  evidence  may  be  given 
only  of  general  reputation  and  general  disposition  and  not  of  parti- 
cular acts  by  which  reputation  or  disposition  were  shown. 

'Person  concerned'  means  person  whose  conduct  is  relevant  to 
ihesuit 

As  to  witnesses  vide  sections  145, 146, 153  and  155. 

If  character  be  in  issue  strictly,  or  if  ihe  £GU)t  that  a  party  is  of  a 
particular  character  or  reputation  be  a  fact  relevant  to  the  issue,  as 
affecting  the  measure  of  damages  or  otherwise  the  rule  excluding 
character  evidence  has  no  application  vide  section  66  poet, 

,    .  .   ,  53.  In   criminal   proceedincrs.    the 

In  cnniinsl  cases,  . 

previousgoodcha.     fact  that  the  pcrsou  accused  is  of  a 

ffacter  relevant.  i     •,  j.         •  i  j. 

good  character,  is  relevant. 

Vide  notes  to  sees.  52  and  54 

Importance  of  Oharacter  Evidence.— Evidence  of  good  character 
is  admissible  as  it  is  of  the  utmost  importance  in  explaining  the 
conduct  of  an  accused  person  and  in  judging  of  his  innocence  or  guilt. 
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Sir  J.  F.  J.  Stephen  in  his  Introduction  to  the  Evidenoe  Act  says : 
"The  sections  as  to  character  require  little  remark.  Evidence  of 
character  is,  generally  speaking,  only  a  makeweight,  though  there 
are  two  classes  of  cases  in  which  it  is  highly  important :  (1) 
Where  conduct  is  equivocal,  or  even  presumably  criminal  In  this 
case  evidence  of  character  may  explain  conduct  and  rebut  the  pre- 
sumptions which  it  might  raise  in  the  absence  of  such  evidence. 
A  man  is  found  in  possession  of  stolen  goods.  He  says  he  found 
them  and  took  chaige  of  them  te  give  them  to  the  owner.  If 
he  is  a  man  of  very  high  character  this  may  be  believed.  (2) 
When  a  charge  reste  on  the  direct  testimony  of  a  single  witness, 
and  on  the  bare  denial  of  it  by  the  person  charged.  A  man  is 
accused  of  an  indecent  assault  by  a  woman  with  whom  he  was 
accidentally  left  alone.  He  denies  it.  Here  a  high  character 
for  morality  on  the  part  of  the  accused  person  would  be  of  great 
importance."  In  his  "  General  view  of  the  Criminal  Law  of  England, 
311-312,"  he  makes  the  following  observations  on  character  evidence. 
He  says:  "Though  general  evidenoe  of  bad  character  is  not 
admitted  against  the  prisoner,  general  evidence  of  good  character 
is  always  admitted  in  his  favor.  This  would,  no  doubt,  be 
an  inconsistency  justifiable,  or  at  least  intelligible,  on  the 
ground  of  the  humanity  of  English  law,  if  such  evidence  were  not 
often  of  great  importence  as  tending  to  explain  conduct,  A  loses 
his  wateh  ;  B  is  found  in  possession  of  it  next  day,  and  says  he  found 
it,  and  was  keeping  it  for  the  owner.  If  A  and  B  are  strangers,  and 
if  B  can  call  no  one  to  speak  to  his  character,  this  is  a  very  poor 
excuse  ;  but  if  B  is  a  friend  of  A's,  and  of  the  same  position  in  life, 
and  if  he  calls  many  respecteble  people,  who  have  known  him  from 
childhood,  and  say  he  is  a  perfectly  honest  man,  the  story  becomes 
highly  protMible.  If  the  same  thing  happened  to  a  thoroughly  re- 
spectable, well-established  inhabitant  of  the  town,  say,  for  instance, 
to  the  Bector  of  the  Parish,  being  a  man  of  first-rate  character  and 
large  fortune,  no  one  would  think  twice  of  it  These  illustrations 
give  the  true  theory  of  evidence  of  character.  Judges  frequently  tell 
juries  that  evidenoe  of  character  cannot  be  of  use  where  the  case  is 
clearly  proved  except  in  mitigation  (or,  possibly,  aggravation)  of 
punishment ;  but  that,  if  they  have  any  doubt,  evidence  of  character 
is  highly  importent  This  always  seems  to  me  to  be  equivalent  to 
saying,  'If  you  think  the  prisoner  guilty,  say  so  ;  and  if  you  think 
you  ought  to  acquit  him  independently  of  the  evidence  of  character 
acquit  him  rather  the  more  readily  because  of  it."  Evidence  of 
character  would  thus  be  superfluous  in  every  case.  The  true  dis- 
tinction is,  that  evidence  of  character  may  explain  conduct,  biU  cannot 
alter  facts." 
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54.  In  orimiDal  proceedings,  the  fact  that  the 

accused  person   has  a  bad  character 

ehSj^toiriot^    is  irrelevant,  unless  evidence  has  been 

lerant,  except  in    given  that  he  has  a  good   character, 

in  which  case  it  becomes  relevant. 

Eooplanatian  1. — ^This  section  does  not  apply  to 
cases  in  which  the  bad  character  of  any  person  is 
itself  a  fact  in  issue. 

Explanation  2. — A  previous  conviction  is  rele- 
vant as  evidence  of  bad  character. 

This  section  has  been  substituted  by  section  6,  Act  III  of  1891. 

Beasons  for  fruniiiff  the  Original  Section.— The  English  law  does 
not  aUow  evidence  of  a  previous  conviction  until  the  passing  of 
the  sentence.  The  French  law  allows  the  whole  antecedents  of  an 
accused  person  to  be  raked  up  against  him— to  be  put  into  evidence, 
to  be  made  the  ground  of  interrogatories  to  the  accused  and  his 
conduct  generally  to  be  the  basis  of  arguments  against  him. 
Mr.  Stephen,  in  framing  sec  54,  wanted  to  steer  a  middle  course. 
The  section,  as  originally  framed,  did  not  allow  evidence  of  bad 
character  to  be  put  in,  but  allowed  evidence  of  previous  con- 
victions even  as  a  matter  of  prejudice,  against  the  accused.  He 
excluded  evidence  of  bad  character  on  the  ground  that  "  a  man's 
general  bad  character  is  a  weak  reason  for  believing  that  he  was  con- 
cerned in  any  particular  criminal  transaction,  for  it  is  a  circumstance 
common  to  him  and  hundreds  and  thousands  of  other  people  ;  where- 
as the  opportunity  of  committing  the  crime  and  facts  immediately 
concerned  with  it  are  marks  which  belong  to  very  few,  perhaps  only 
to  one  or  two  persons.  If  general  bad  character  is  too  remote, 
d  fortiorif  the  particular  transactions  of  which  that  general  bad  cha- 
racter is  the  effect  are  still  further  removed  from  proof ;  accordingly 
it  is  an  inflexible  rule  of  English  criminal  law  to  exclude  evidence 
of  such  transactions."  The  reason  which  led  him  to  make  previous 
conviction  relevant  evidence,  is  given  in  the  first  report  of  the  Select 
Committee,  in  the  following  words :  <*  We  include  under  the  word 
'  character '  both  reputation  and  disposition,  and  we  permit  evidence 
to  be  given  of  previous  convictions  against  a  prisoner  for  the  purpose 
of  prejudicing  him.  We  do  not  see  why  he  should  not  be  prejudiced 
by  such  evidepoe,  if  it  is  true." 
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Beasons  for  the  amended  8ectioB.--In  the  case  of  Quem-Empreu 
V.  Kartick  Chunder  Da»y  I.  L.  R.  14  Cal.  721,  the  Full  Bench  was 
asked  to  say  whether  under  the  former  section  a  previous  conviction  was 
in  all  cases  admissible  in  evidence  against  an  accused  person  or  not,  and 
Pigot  J.,  in  delivering  the  judgment  of  the  Bench  made  the  following 
observations :  "  We  felt,  as  we  have  said,  that  the  indiscriminate 
admission  against  an  accused  person  of  any  previous  conviction 
against  him  would  not  merely  operate  in  many  cases  so  as  to  work 
what  we  should  have  called  an  unjust  and  unreasoning  prejudice  ; 
but  also  that,  by  the  construction  contended  for  on  behalf  of  the 
prosecution,  a  formidable  novelty  must  be  admitted  into  the  rules 
of  evidence  applied  in  criminal  proceedings  ;  for  in  a  multitude  of 
oases  the  section,  by  this  construction,  renders  admissible,  and 
declares  by  its  statutory  force  to  be  relevant  facts  which,  in  no 
possible  sense,  save  the  technical  statutory  sense  in  which  the  word 
is  used  in  the  Act,  could  be  relevant. . . .  We  cannot  disr^ard  the 
fact  that  the  committee  deputed  to  frame,  and  to  advise  the  Legisla- 
ture upon  the  proposed  Code,  framed  this  section  and  advised  its 
adoption  to  secure  the  result  so  described  ;  and  that  the  L^islature 
being  so  advised,  passed  the  section  so  framed.  We  think  we  must 
treat  it  as  plainly  shown  that  the  danger  which,  as  we  are  disposed 
to  hold,  the  Legislature  must  be  supposed  to  have  intended  to  avoid, 
was,  in  truth,  the  object  which  the  Legislature  sought  to  attain. 
It  is  stated  in  language  plain,  forcible  and  concise.  The  Legislature 
let  in  the  evidence  for  the  purpose  of  prejudicing  the  man  upon  his 
trial .  . .  We  are  contrained  to  answer  this  reference  by  saying  that 
previous  convictions  are  in  every  case  admissible.  That  must  be  the 
law  so  long  as  this  section  (original  sec.  54)  remains  unaltered.  We 
t>wn  that,  could  we  have  come  to  any  other  conclusion,  we  should 
liaye  done  so  ;  but  it  is  our  duty  to  carry  out  the  intentions  of  the 
Legislature."  In  consequence  of  this  decision  the  Legislaiiye  Oouncfl 
passed  Act  Til  of  1891,  amending  the  former  section. 

Evidence  of  Bad  Oliaracter  when  Belerant.— The  general  rule 
is  that  it  is  not  competent  to  giye  evidence  of  the  bad  character  or 
disposition  of  an  accused  person  with  the  view  of  raising  an  un- 
favourable presumption  against  him,  because  the  sound  policy  of 
law  requires  that  even  the  worst  criminal  eihall  receive  a  fair  and 
unprejudiced  trial.  But  such  evidence  is  admissible :  1st — Where 
the  very  nature  of  the  proceedings  is  such  as  to  put  in  issue  the 
character  of  the  aocused.  Thus  in  proceedings  under  sec.  107, 
Criminal  Procedure  Code,  evidence  of  bad  character  is  relevant 
junder  sec.  6  <mte.  In  an  action  for  seduction,  the  character  of  the 
female  for  chastity  is  directly  in  issue,  and  may  be  impeached  either 
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by  general  evidence  of  tnisooDduct,  or  proof  of  particular  acts  of 
it  So  a  charge  of  rape,  or  of  assault  with  intent  to  commit  rape, 
brings  the  question  of  the  chastity  of  the  female  so  far  in  issue,  that 
it  is  competent  to  the  accused  to  give  general  evidence  of  her  previous 
bad  character  in  this  respect.'*  2nd — If  evidence  is  given  to  the  effect 
that  the  accused  has  a  good  character,  the  prosecution  may  tender 
evidence  of  his  bad  character  to  rebut  that  evidence. 

Evidence  of  Previous  Oon-Tiction  when  Relevant.— let— When 
evidence  of  good  character  is  given  by  an  accused  person,  the  fact 
that  he  has  been  previously  convicted  of  an  offence  is  admissible  as 
evidence  of  bad  character.  2nd — A  previous  conviction  may  be  proved 
in  cases  in  which  the  accused  is  liable  to  enhanced  punishment  on 
account  of  such  previous  conviction. 

As  to  the  proper  time  for  letting  in  evidence  of  previous  convictions 
refer  to  sec.  310  of  the  Criminal  Procedure  Code. 

55.  In  civil  cases,  the  fact   that  the   character  cf 
any   person   is   such  as  to  affect  the 
afiecting  da-     amount  of  damages   which  he  ought 
°^^  to  receive,  is  relevant. 

Explanation. — In  sections  fifty-two,  fifty-three, 
fifty-four  and  fifty-five,  the  word  '  character '  in- 
cludes both  reputation  and  disposition  ;  but  [ex- 
cept as  provided  in  sec.  54]  evidence  may  be  given 
only  of  general  reputation  and  general  disposition, 
and  not  of  particular  acts  by  which  reputation  or 
disposition  were  shown. 

Scope  of  the  Section.— According  to  the  law  of  England,  not  only 
evidence  of  general  bad  character  in  mitigation  of  damages  is  ad* 
miflsible,  but  the  defendant  may  even  prove  particular  acts  of  im* 
morality  and  indecorum.  This  section,  however,  shuts  out  evidence 
of  particular  acts,  and  admits  evidenoe  of  general  character  only. 

Instances. — (a).  In  actions  of  breach  of  promise  of  marriage,  the 
defendant  may  prove  in  mitigation  of  damages  that  the  plaintiff  is 
a  person,  either  of  bad  character,  or  of  coarse  and  brutal  manners.— 
Taylor,  sec  368. 

"—"—"■——"""— ■'^""^■^■—■"—^"^'■■^""  —  ■     '  ^^ii.™™^ 

«  VkU  B«it  Mylt  849.^46. 


Digitized  by 


Google 


Sid  THE  INDIAN  IVIDINOE  ACT.  [SkO.  55. 

(5).  In  an  action  for  defiamation,  evidence  of  plaintiff's  general 
character  may  be  given,  and  it  may  be  shown  that  at  the  time  of  the 
publication  of  the  libel  the  plaintiff  laboured  under  a  general 
suspicion  of  having  been  guilty  of  the  charges  imputed  to  him  by 
the  defendant^  as  affecting  the  question  of  damages.— Taylor,  sec 
369. 

(c).  In  an  action  for  libel,  evidence  of  the  plaintiffs  general  bad 
character  is  admissible  in  mitigation  of  damages,  but  evidence  of 
rumours  before  the  publication  of  the  libel  that  the  plaintiff  had 
committed  the  offences  charged  in  it  and  evidence  that  the  plaintiff 
was  in  the  habit  of  committing  offences  of  a  like  kind,  is  too  remote, 
iind  inadmissible — 8coU  v.  Sampson^  L.  R.  8  Q.  B.  D.  491. 

Oharacter  Evidence  Oenarally.— That  the  general  reputation  and 
previous  conduct  of  a  litigant  party  or  witness  is  often  of  immense 
weight  as  natural  or  moral  evidence,  as  tending  to  raise  a  presump- 
tion that  his  action  or  defence  is  well  founded,  or  that  the  evidence 
which  he  gives  is  true  or  false,  must  be  obvious.  But,  on  the  other 
hand,  the  exposing  every  man  who  comes  into  our  Courts  of  Justice, 
to  have  every  action  of  his  life  publicly  scrutinised,  would  keep 
most  men  out  of  them.  To  admit  character  evidence  in  every  case, 
or  to  reject  it  in  every  case,  would  be  equally  fatal  to  justice  ;  and 
to  draw  the  line  to  define  with  precision  where  it  ought  to  be  received, 
and  where  it  ought  to  be  rejected,  is  as  embarrassing  a  problem  as  any 
L^islator  can  be  called  upon  to  solve.*  There  are  many  cases  in 
which  the  most  innocent  man  has  no  answer  to  oppose  to  a  criminal 
charge,  but  his  reputation  and  character  evidence  generally  assists 
the  jury,  in  estimating  the  value  of  the  evidence  brought  against 
him.  But  few  subjects  are  more  liable  to  be  misunderstood  than 
character  evidence ;  and  as  witnesses  often  fail  to  make  a  proper 
estimate  of  others'  character  and  as  perjury  in  giving  false  characters 
for  honesty,  &c.,  often  go  undetected.  Judges  are  naturally  inclined 
to  look  on  such  evidence  with  suspicion  and  to  attach  little  weight 
to  it  Holt  C.  J.  has  very  shrewdly  observed  that,  "  A  man  is  not 
born  a  knave,  there  must  be  time  to  make  him  so,  nor  is  he  presently 
discovered  after  he  becomes  one.  A  man  may  be  reputed  an  able 
man  this  year,  and  yet  be  a  begger  the  nexf  It  should,  howeveis 
be  remembered  that  whenever  it  is  allowable  to  impeach  the  character 
of  a  party,  it  is  competent  to  the  other  side  to  give  evidence  to 
contradict  the  evidence  adduced. 

•  rid9  Bert  KtL,  Stf. 
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PART  11^ 

ON  PROOF. 

Proof  means  anything  which  serves  either  im- 
mediately or  mediately  to  convince  the  mind  of  the 
truth  or  falsehood  of  a  fact  or  proposition  ;  and  as 
truths  diflTer  the  proofs  adopted  to  them  diflfer  also. 
— Best,  sec.  10. 

A  thing  is  said  to  be  proved  when  the  Court 
after  considering  the  matters  before  it,  either  be- 
lieves the  thing,  to  exist  or  considers  its  existence 
so  probable  that  a  prudent  man  ought,  under  the 
circumstances  of  the  particular  case,  to  act  upon 
the  supposition  that  it  exists.  Chapter  II  gives  a, 
group  of  facts,  among  which  the  evidence,  which 
is  the  ground  for  this  inference,  must  be  shown  to 
fall ;  and  the  sections  in  Part  II  show  how  each  of 
these  facts  must  be  proved. 

In  criminal  matters,  there  are  some  special  rules 
as  to  proof,  embodied  in  the  Code  of  Criminal 
Procedure* 

General  Scheme  of  Part  JZ— Part  II  consists  of 
four  chapters,  containing  45  sections  (56-100).  Its 
scheme  is  expressed  in  a  few  propositions  by  Sir 
J.  F.  Stephen,  thus  : — 

"  1.  Certain  facts  are  so  notorious  in  themselves, 
T  J. .  1    ..        or  are  stated  in  so  authentic  a  manner. 

Judicial  notice.  .  . 

in  well-known  and  accessible  publi- 
cations, that  they  require  no  proof  The  Court, 
if  it  does  not  know  them,  can  inform  itself  upon 
them  without  formally  taking  evidence.  These 
facts  are  said  to  be  judicially  noticed. 

28 
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**  2.  All  facts  except  the  contents  of  documents 

Oral     dence       ^^^  ^^  proved  by  Oral  evidence,  which 

must  in   all   cases    be   direct.     That 

is,  it  must  consist  of  a  declaration  by  the  witness 

that  he   perceived   by  his   own  senses  the  fact  to 

which  he  testifies. 

*'  3.  The  contents  of  documents  must  be  proved 
either  by  the  production  of  the  do- 
cument,  which  is  called  primary  evi- 
dence, or  by  copies  or  oral  accounts  of  the  contents, 
which  are  called  secondary  evidence.  Primary 
evidence  is  required  as  a  rule,  but  this  is  subject 
to  seven  important  exceptions  in  which  secondary 
evidence  may  be  given.  The  most  important  of 
these  are  (1)  cases  in  which  the  document  is  in  the 
possession  of  the  adverse  party,  in  which  case  the 
adverse  party  must  in  general  (though  there  are 
several  exceptions)  have  notice  to  produce  the  do- 
cument before  secondary  evidence  of  it  can  be 
given.  "  And  (2)  cases  in  which  certified  copies  of 
public  documents  are  admissible  in  place  of  the 
documents  themselves. 

"  4.  Many  classes  of  documents  which  are  defined 
in  the  Act,  are  presumed  to  be  what  they  purport 
to  be,  but  this  presumption  is  liable  to  be  rebutted. 
Two  sets  of  presumptions  will  sometimes  Apply  to 
the  same  document.  For  instance,  what  purports 
to  be  a  certified  copy  of  a  record  of  evidence  is 
produced.  It  must  by  section  76  be  presumed  to 
be  an  accurate  copy  of  the  record  of  evidence.  By 
sec.  80  the  facts  stated  in  the  record  itself  as  to 
circumstances  under  which  it  was  taken,   e,g.,   that 
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it  was  read  over  to  the  witness  m  a  language  which 
he  understood^  must  be  presumed  to  be  true. 

"  5.  When  a  contract,  grant  or  other  disposition 
wun  h  ^^  property  is  reduced  to  writing, 
•xciusive  evi-  the  Writing  itself  (or  secondary  evi- 
dence of  its  contents)  is  not  only  the 
best,  but  is  the  only  admissible  evidence  of  the 
matter  it  contains.  It  cannot  be  varied  by  oral 
evidence,  except  in  certain  specified  cases. 

"  It  is  necessary  in  applying  these  general  doc* 
trines  (the  expediency  of  which  is  obvious)  to 
practice  to  go  into  considerable  detail,  and  to  in* 
troduce  provisos,  exceptions,  and  qualifications 
which  appear  more  intricate  and  difficult  than  they 
really  are.  If,  however,  the  propositions  just  stated 
are  once  distinctly  understood  and  borne  in  mind,, 
the  details  will  be  easily  mastered  when  the  occa- 
sion for  applying  them  arise.  The  provisions  in 
the  Act  are  all  made  in  order  to  meet  real  diffi- 
culties which  arose  in  practice  in  England,  and 
which  must  of  necessity  arise  over  and  over  again^ 
and  give  occasion  to  litigation  unless  they  were 
specifically  provided  for  beforehand. 

"  One  single  principle  runs   through  all  the  pro- 
Principle      of    positions    relating    to    documentary 
ToTS^^  et    evidence.     It  is  that  the  very  object 
^^^^'  for  which  writing  is  used  to  perpetu- 

ate the  memory  of  what  is  written,  and  so  to  fur- 
nish permanent  proof  of  it.  In  order  that  full 
^ect  may  be  given  to  this,  two  things  are  neces- 
sary, namely,  that  the  document  itself  should,  when- 
ever it  is  possible,  be  put  before  the  Judge  for  his 
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inspeotion,  and  that  if  it  purports  to  be  a  final 
settlement  of  a  previous  negotiation,  as  in  the  case 
of  a  written  contract,  it  shall  be  treated  as  final, 
and  shall  not  be  varied  by  word  of  mouth.  If  the 
first  of  these  rules  were  not  observed  the  benefit 
of  writing  would  be  lost.  There  is  no  use  in  writ- 
ing a  thing  down  unless  the  writing  is  read.  If 
the  second  rule  were  not  observed  people  would 
never  know  when  a  question  was  settled,  as  they 
would  be  able  to  play  fast  and  loose  with  their 
writings. 

*'  By  bearing  these  leading  principles  in  mind 
the  details  and  exceptions  will  become  simple. 
Their  practical  importance  is  indeed  as  nothing  in 
comparison  to  the  importance  of  the  rules  which 
they  qualify." 


CHAPTER  III. 

FACTS   WHICH   NB^p   NOT   BE  PROVED. 

Fact  judiciaUy         56.  No  fact  of  which  the  Court  will 
«otb©  proved.        take  judicial  notice  need  be  proved. 
As  to  facts  which  need  not  be  i»roved,  bat  are  admitted.— See  sec 

'  No  party  is  required  to  furnish  eridence  concerning  any  fact  of 
which  the  Court  will  take  judicial  notice, — unless  and  until  the  C6«irt 
declines  to  take  such  judicial  notice,  or  requires  that  evidence  be 
furnished  of  such  fact 

■^  Facta  of  which         57,  The  Court  shall   take  judicial 

Court  must  take  ,  n     ^        t*  ^^        •  n 

judicial  notice.        notice  of  the  following  facts  : 

(1).  All  laws  or  rules  having  the  force  of  law 
now  or  heretofore  in  force  or  hereafter  to  be  in 
force,  in  any  part  of  British  India  : 
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(2).  All  public  Acts  passed  or  hereafter  to  be 
passed  by  Parliament,  and  all  local  and  personal 
Acts  directed  by  Parliament  to  be  judicially 
noticed : 

(3).  Articles  of  War  for  Her  Majesty's  Army 
or  Navy  : 

(4)-  The  course  of  proceeding  of  Parliament  and 
of  the  Councils  for  the  purposes  of  making  Laws 
and  Regulations  established  under  the  Indian 
Councils  Act,  or  any  other  law  for  the  time  being 
relating  thereto  : 

Explanation. — The  word  '  Parliament/  in  clauses 
(two)  and  (four)  includes  :  1 — The  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  ; 
2— The  Parliament  of  Great  Britain  ;  3— The  Par- 
liament of  England  ;  4 — The  Parliament  of  Scot- 
land ;  and  5 — The  Parliament  of  Ireland  : 

(5).  The  accession  and  the  sign  manual  of  the 
Sovereign  for  the  time  being  of  the  United  Eling- 
dom  of  Great  Britain  and  Ireland  : 

(6).  All  seals  of  which  English  Courts  take 
judicial  notice :  the  seals  of  all  the  Courts  of  British 
India,  and  of  all  Courts  out  of  British  India, 
established  by  the  authority  of  the  Governor- 
General  or  any  local  Government  in  Council :  the 
seals  of  Courts  of  Admiralty  and  Maritime  Juris- 
diction and  of  Notaries  Public,  and  all  seals  which, 
any  person  is  authorised  to  sue  by  any  Act  of 
Parliament  or  other  Act  or  Regulation  having  the 
force  of  law  in  British  India  : 
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(7).  The  accession  to  office,  names,  titles,  func- 
tions, and  signatures  of  the  persons  filUng  for  the 
time  being  any  public  office  in  any  part  of  British 
India,  if  the  fact  of  their  appointment  to  such 
office  is  notified  in  the  Gazette  of  India^  or  in  the 
official  Gazette  of  any  Local  Government : 

(8).  The  existence,  title,  and  national  flag  of 
every  State  or  Sovereign  recognised  by  the  British 
Crown : 

(9).  The  divisions  of  time,  the  geographical 
divisions  of  the  world,  and  public  festivals,  fasts 
and  holidays  notified  in  the  official  Grazotte  : 

(10).  The  territories  under  the  dominion  of  the 
British  Crown  : 

(11).  The  commencement,  continuance,  and  ter* 
mination  of  hostilities  between  the  British  Crown 
and  any  other  State  or  body  of  persons  : 

(12).  The  names  of  the  members  and  officers  of 
the  Court,  and  of  their  deputies  and  subordinate 
officers  and  assistants,  and  also  of  all  officers  acting, 
in  execution  of  its  process,  and  of  all  advocates 
attornies,  proctors,  vakils,  pleaders,  and  other 
persons  authorized  by  law  to  appear  or  act 
before  it : 

(13).  The  rule  of  the  road  on  land  or  at  sea* 

In  all  these  cases,  and  also  on  all  matters  of 
public  history,  literature,  science  or  art,  the  Court 
may  resort  for  its  aid  to  appropriate  books  or 
documents  of  reference. 

If  the  Court  is  called  upon  by  any  person  to 
take  judicial  notice  of  any  fact,  it  may  refuse  to  do 
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80,  finless  and  until  such  person  produces  any  such 
book  or  document  as  it  may  consider  necessary  to 
enable  it  to  do  so. 

List  not  Ezhanstive. — ^The  list  of  matters  judicially  noticed  is  not 
intended  to  be  quite  complete.  It  is  compiled  from  1  Pb.  Ev., 
468-67.  It  may  be  doubted  wbetber  an  absolutely  complete  list 
oould  be  formed,  as  it  is  practically  impossible  to  enumerate  every- 
thing which  is  so  notorious  in  itself  or  so  distinctly  recorded  by 
public  .anthority  that  it  would  be  superfluous  to  prove  it. — Steplu 
Digest,  176.  Mr.  Whitley  Stokes,  in  his  edition  of  the  Anglo-Indian 
Codes,  VoL  II,  p.  887,  says  :  "  Anglo-Indian  Courts  take  judicial 
notice  of.  the  ordinary  course  of  nature,  the  meaning  of  English 
words,  and  all  other  matters  which  they  are  directed  by  any  other 
Act  to  notice,  such  as,  in  Bengal,  lists  of  land-holders,  who  have  not 
made  road  cess  returns  (Beng.  Act  IX  of  1880,  sec  19) ;  in  Madras, 
By-laws  framed  by  the  Commissioners  of  Police  (Mad.  Act  III  of 
1862,  sea  6)  ;  in  Bombay,  notifications  in  the  Gazette  (Bom.  Act  X, 
of  1866,  sec.  4) ;  in  Oudh,  the  list  of  talukdars  and  grantees  publish* 
ed  by  the  Chief  Commissioner  (Act  I  of  1869,  sea  10).''  That  a 
foreign  state  has  not  been  recognised  by  Her  Majesty  or  by  the 
Govemor-Qeneral  in  Council,  is  to  be  judicially  noticed.  ( Vide  Act 
XIV  of  1882,  sea  431). 

Public  Act. — ^A  public  or  general  Act  is  a  universal  rule  applied 
to  the  whole  community,  which  the  Courts  must  notice  judicially  and 
€X'OfficiOy  although  not  formally  set  forth  by  a  party  claiming  an 
advantage  under  it.  Every  Act  made  after  the  4th  February  1851 
shall  be  deemed  to  be  a  public  Act  and  shall  be  judicially  taken 
notice  of  as  such,  unless  the  contrary  be  expressly  provided  in  such 
Act — 13  and  14  Vic.  Cap.  21,  sec.  7. 

liahomedan  Ecclesiastical  Law.— The  Court  is  bound  to  take 
judicial  notice  of  Mahomedan  Ecclesiastical  Law  under  this  section 
cL  1,  and  the  rules  of  that  law  need  not  be  proved  by  specific  evidence 
^^Mm-EmpruB  ▼.  Bamkany  I.  L.  R  7  AIL  46L 

Articles  of  War.—  Vide  Act  V  of  1869. 

Seals.-- (a).  The  seals  of  which  English  Courts  would  take  judicial 
B<^ice  have  been  enumerated  by  Taylor  in  his  Evidence.     Vide  sea  6. 

(6).  A  document  purporting  to  be  a  copy  of  a  decision  passed  by  one 
Abdullah  as  Kazi  or  Sudder  Ameen  of  Chittagong,  in  1820,  having 
been  tendered  in  evidence,  it  appeared  that  the  seal  was  not  dis- 
tinctly legible.    The  fact  of  the  appointment  of  Abdullah  was  not 
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proved,  nor  •  was  it  shown  that  in  1820  there  existed  any  officii^ 
Gazette  In  which  the  appointment  of  Kazis  or  Sudder  Ameens  were 
uBoallj  notified.  There  was  further  no  certificate  that  the  copy  was 
a  true  copy.  Meld^  that  the  Court  could  not  take  judicial  notice 
of  the  appointment  of  Abdullah  under  cl.  7  of  this  section,  nor  of 
the  seal  under  cl.  6,  and  that  therefore  no  presumption  could  be 
Inade  in  favour  of  the  document  as  being  more  than  30  years  old 
-^Jaker  Ali  CJiowdhry  v.  Raj  Chunder  Sen^  10  C.  L.  R.  469. 

.  <o).  In  the  case  of  Kruto  Nath  Kundoo  ▼.  T.  F.  Brotpn,  I.  L.  R- 
14  CaL  176,  the  Court  admitted  under  this  section  a  registered 
power-of-attomey  without  proof,  the  registering  officer  being  a  Court 
under  sec.  3. 

Signatures. — In  the  case  of  Tarrum  Singh  v.  Kalidas  Bat,  4 
B.  L.  R.  0.  J.  61,  the  Court  took  judicial  notice  of  a  jailor's  signature 
under  sec.  16  of  the  Prisoners*  Testimony  Act,  XV  of  1869. 

Bivisioiis  of  Time,  ftc. — Judicial  notice  may  be  taken  of  the 
several  eras  current  in  India,  and  the  usual  almanacs  may  be  referred 
to.  The  Indian  Limitation  Act  assumes  that  all  instruments  have 
been  made  with  reference  to  the  Qregorian  Calender. 

British  Territories.—  Vide  6  and  7  Vic.  Cap.,  94. 

Becognition  of  Independent  Statue. — (a).  Where  there  is  a  civil 
war  and  one  part  of  a  nation  establishes  itself  as  an  independent 
Government,  the  Judges  are  bound,  ex-officio^  to  know  whether  or  not 
ihe  Government  has  recognised  such  part  as  an  Independent  State. 
—Taylor,  sec.  4. 

(5).  The  existence  of  war  or  peace  between  England  and  a  foreign 
country  is  matter  of  notoriety  and  need  not  be  expressly  proved — 
loi'd  George  Gordon's  Oaee,  22  S.  T.  230. 

Books  of  Eeference.— (a).  A  Court  will  exercise  a  wise  discretion 
in  allowing  a  well-known  treatise  such  as  Taylor  on  Medical  Juris- 
|)rudence  to  be  referred  to  in  cases  depending  upon  medical  evidence 
r^Eurry  Cham  Chuckerhutty  v.  The  Empressy  I.  L.  R.  10  Cal.  140. 

(5).  In  the  case  of  ffatim  v.  Empt*es$,  12  C.  L.  R.  86,  reference  was 
made  to  Taylor^s  Medical  Jurisprudence  under  the  provisions  of  the 
penultimate  paragraph  of  this  section  and  the  first  proviso  of 
sec.  60. 

.  (c).  Free  reftsrenoe  was  made  to  books  on  History,  Political 
Economy,  &c.,  in  the  well-known  case  of  Thakwani  Dcui  v.  Bisesaar 
Mukharji,  3  W.  R.  (Act  X)  29. 

{d).  In  this  connection  refer  to  the  following  cases  also  : — 
1.  Vallubha  v.  Madusudanany  L  L.  R.  IS  Mad.  495. 
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2.  Augtutine  v.  MedlycoU,  I.  L.  R.  16  Mad.  241. 

3.  The  Collector  of  Madura  v.  Matu  Bamalinga  SathupatMf 

12  Moo.  I.  A.  397. 

58.  No  fisict  need  be  proved   in   any  proceeding 
,  .  ^    which   the  parties   thereto  or  their 
need  not  be     agcnts  agree  to  admit  at  the  hearing, 
^^^"^  '  or  which,   before   the   hearing,   they 

agree  to  admit  by  any  writing  under  their  hands, 
or  which  by  any  rule  of  pleading  in  force  at  the 
time  they  are  deemed  to  have  admitted  by  their 
pleadings : 

Provided  that  the  Court  may,  in  its  discretion^ 
require  the  facts  admitted  to  be  proved  otherwise 
than  by  such  admissions. 

Vide  Civil  Procedure  Code,  section  128,  and  sec.  67  post. 

An  accused  may  admit  at  the  trial  such  facts  as  he  pleases  to 
admit    The  English  law  is  otherwise,  see  Steph.  Digett^  art.  60. 

Implied  Admissioiui.— (a).  The  English  law  on  the  point  of  implied 
admissions  is  thus  laid  down.  "  It  may  be  laid  down  broadly  that 
whenever  a  material  averment,  well  pleaded,  is  passed  over  by  the 
adverse  party  without  denial,  whether  it  be  by  pleading  in  confession 
and  avoidance  or  by  traversing  some  other  matter,  or  by  demurring 
in  law,  or  by  sufifering  judgment  to  go  by  default,  it  is  thereby  for 
the  purpose  of  pleading,  if  not  for  the  purpose  of  trial  before  the 
jury,  conclusively  admitted."— Taylor,  «ec.  824.  Such  rigidity  is 
foreign  to  Indian  Procedure.  In  our  Courts,  documents,  not  expressly 
admitted,  must  be  proved,  and  parties  are  under  the  necessity  of 
proving  by  competent  evidence  the  case  which  they  set  up. 

(6).  An  admission  of  a  fact  on  tha  pleadings  by  implication  is 
not  an  admission  for  any  other  purpose  than  that  of  the  particular 
issue,  and  is  not  tantamount  to  proof  of  the  fact — Amirtalal  Bose 
w.  Rajani  Kant  Milter^  23  W.  R.  (P.  0.)  24. 

Effect  of  Admission.— The  defendant,  in  a  suit  for  specific  perr 
formanoe  of  an  agreement,  admitted  in  his  written  statement  the 
terms  of  the  agreement  and  its  execution  ;•  it  was  held,  that  the 
plaintiff  was  not  called  upon  to  prove  the  execution  of  the  document 
or  put  it  in  evidence— i?wr;(M;;»  Oursetji  ParUkski  v.  Muncherji  Kmerji^ 
I.  L.  B.  6  Bom.  143. 

29 
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CHAPTER  IV. 

OF   ORAL   EYIDENGB. 

59.  All  facts,   except  the  contents 
by^V4J[^**    of  documents,  may  be  prdved  by  oral 
evidence. 

Oral  evidenoe  should  receive  its  due  weight  and  Dot  be  rejected 
from  a  general  distrust  of  native  testimony  nor  perjury  widdy  im- 
puted without  some  grave  grounds  to  support  the  imputation.  The 
Act  lays  it  down  that  oral  evidence  is  legally  sufficient  to  prove  any 
disputed  fact,  except  the  contents  of  documents,  but  its  value  is  to 
be  weighed  having  regard  to  the  nature  and  circumstances  of  each 
particular  case. 

Instancas. — (a).  Oral  evidence,  if  credible,  is  legally  sufficient  to 
prove  a  prescriptive  Utle—'Ileharhan  Khan  v.  MuKboob  Ehan^  7 
W.  R.462. 

(h).  In  a  suit  brought  on  an  allegation  of  forcible  dispossession, 
oral  evidence,  if  credible  and  pertinent,  is  sufficient  toestablish- 
the  fact  of  possession— jSA#o  Suhaye  Mai  v.  Ooadur  Roy^  8  W.  B. 
388. 

(c).  Oral  testimony,  if  worthy  of  credit,  is  sufficient  without  do- 
cumentary  evidence  to  prove  a  fiact  or  a  title— /{am  Soonder  Mandnl 
V.  Akima  Bibi,  8  W.  R.  366.  Vide  Girdharee  Lai  Singh  v.  Modho 
Roy,  18  W.  R.  383. 

(cQ.  Oral  evidence  is  sufficient  to  prove  boundaries— iSaiif  Sarat 
Stmdari  Dabi  v.  Bajendra  Kiwre  Ray  Chotcdhory,  9  W.  R.  126.  But 
see  Ooluck  Chtinder  Bo9$  v.  Raja  Surrender  Bahadoor,  W.  B.  (1864) 
135.  In  this  case  Steer  J.  remarked  :  '  Oral  evidence  in  a  boundary 
j{««v«^*o  ;<.  ag  a  rule  quite  insufficient  to  establish  either  the  fact  oi 
r  of  title.* 

videnoe,  if  credible,  is  sufficient  to  prove,  without  a  pottah 
et,  the  quantity  of  the  defendant's  nukdee  katkt  land 
ount  of  its  rent— 2>»f»ao  Singh  v.  JDoorga  Pershad,  18  W. 

acyustment  of  an  account  may  be  proved  by  oral  evi- 
nima  Chaudhrain  v.  Nityanand  ^SaAo,  B.  L.  R.  Sup.  YoL 
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(sr).  Paytneot  of  money  maj  be  proved  by  oral  evidenoe,  even  if 
there  be  a  written  receipt  not  produced^Do^  8ingh  v.  Dwrga 
Pratad,  L  L.  R.  1  AIL  442. 

(A).  Oral  evidence  is  adminible  to  prove  payment  of  a  bond  debt, 
even  if  there  be  a  dauae  in  the  bond  to  the  eflfect  that  all  payments 
are  to  be  entered  on  the  back  of  the  bond  and  no  payment  is  to  be 
deemed  to  have  been  made  if  not  so  entered— iToraytfTi  Undir  Paid 
V.  MaHLalRamdoB,  LIxU.  I  Bom.  ^. 

onx  evidence  ^^'  Oral  evidence  must,  in  all  cases, 
muh  be  direct.       whatever,  be  direct ;  that  is  to  say  : — 

If  it  refers  to  a  fact  which  could  be  seen,  it  most 
be  the  evidence  of  a  witness  who  says  he  saw  it : 

If  it  refers  to  a  fact  which  could  be  heard,  it 
must  be  the  evidence  of  a  witness  who  says  he 
heard  it : 

If  it  refers  to  a  fact  which  could  be  perceived 
by  any  other  sense  or  in  any  other  manner,  it  must 
be  the  evidence  of  a  witness  who  says  he  perceived 
it  by  that  sense  or  in  that  maner  : 

If  it  refers  to  an  opinion  or  to  the  grounds  on 
which  that  opinion  is  held,  it  must  be  the  evidence 
of  the  person  who  holds  that  opinion  on  those 
grounds : 

Provided  that  the  opinions  of  experts  expressed 
in  any  treatise  commonly  offered  for  sale,  and  the 
grounds  on  which  such  opinions  are  held,  may  be 
proved  by  the  production  of  such  treatises  if  the 
author  is  dead  or  cannot  be  found,  or  has  become 
incapable  of  giving  evidence,  or  cannot  be  called 
as  a  witness  without  an  amount  of  delay  or  expense 
which  the  Court  regards  as  unreasonable  : 

Provided  also  that,  if  oral  evidence  refers  to  the 
existence  or  condition  of  any  material  thing  other 
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than  a  document,  the  Court  may,  if  it  thinks  fit, 
require  the  production  of  such  material  thing  for 
its  inspection. 

.  Oljeet  of  the  Section. — Tbia  section  asserts  that  whatever  may 
be  the  relation  of  a  fact  to  be  proved  to  the  fact  in  issue,  it  must, 
if  proved  by  oral  evidence,  be  proved  by  direct  evidence.  For 
instance,  if  it  were  to  be  proved  that  A,  who  died  fifty  years  ago, 
said  that  he  had  heard  from  his  father  B,  who  died  100  years  ago, 
that  A's  grandfather  C  had  told  B  that  D,  Cs  elder  brother,  died 
without  issue,  A's  statement  must  be  proved  by  some  one  who,  with 
his  own  ears,  heard  him  make  it  If  (as  in  the  case  of  verbal  slander) 
the  speaking  of  the  words  was  the  very  point  in  issue,  they  must 
be  proved  in  precisely  the  same  way.*  Referring  to  this  section, 
the  Select  Committee  said  :  ^This  provision  taken  in  connection 
with  the  provisions  on  relevancy  contained  in  Chapter  II  will,  we 
hope,  set  the  whole  doctrine  of  hearsay  in  a  perfectly  plain  light, 
for  their  joint  effect  is  this :  1st— The  sayings  and  doings  of  third 
persons  are,  as  a  rule,  irrelevant,  so  that  no  proof  of  them  can  be 
admitted  ;  2nd— In  some  excepted  cases  they  are  relevant ;  3rd— Every 
act  done  or  word  spoken,  which  is  relevant  on  any  ground,  must  (if 
proved  by  oral  evidence)  be  proved  by  some  one  who  saw  it  with  his 
own  eyes  or  heard  it  with  his  own  ears." 

Scope  of  the  Section.— '' This  section  provides  that  when  it  . 
(the  oral  evidence)  refers  to  a  fact  which  could  be  seen,  it  (the 
oral  evidence)  must  be  the  evidence  of  a  witness  who  says  he  saw 
it.  The  last  'it'  is  somewhat  indefinite.;  but  I  think  that  this 
^  it '  has  reference  to  the  *  fact '  previously  spoken  of ;  and  I  think 
the  fact  previously  spoken  of  is  the  fact  deposed  to  ;  and  therefore 
not  always  the  foot  which  it  is  ultimately  intended  to  prove.  In 
o;ther  words,  I  do  not  think  it  was  intended  by  this  section  to  exclude 
circumstantial  evidence  of  things  which  could  be  seen,  heard,  and 
felt,  though  the  wording  of  the  section  is  undoubtedly  ambiguous, 
and  at  first  sight  might  appear  to  have  that  meaning.  Vide  remarks 
of  Markby  J.  in  the  case  of  Ifil  Kanto  Pandit  v.  Juggohundku 
dhase,  12  B.  L.  R.  (App.)  18. 

Direct.— That  is,  the  evidence  must  consist  of  a  declaration  by 
the  witness  that  he  perceived  by  his  own  senses  the  fact  to  which 
he  testifies.  The  word  *  direct '  is  here  used  as  opposed  to  mediate 
or  derivative  or  what  is  generally  called  *  hearsay.' 

*  Kirf*  step.  Digest,  177. 


Digitized  by 


Google 


SbCS.  60-61.]  OF  ORAL  KVIDBNCE.  229 

BoMODfl  for  excluding  DerivatiTe  Eridenca.— '^  The  fcnrndations 
of  the  rule  lie  much  deeper  than  this.  Instead  of  stating  as  a 
mAxim  that  the  law  requires  all  evidence  to  be  given  on  oo^A,  we 
should  say  that  the  law  requires  all  evidence  to  be  given  under 
penofud  re$p<mnhUityy  t.«.,  every  witness  must  give  his  testimony, 
under  such  circumstances  as  expose  him  to  all  the  penalties  of 
falsehood,  which  may  be  inflicted  by  any  of  the  sanctions  of  truth. 
The  true  principle  therefore  appears  to  be  this,— that  all  second- 
hand evidence,  whether  of  the  contents  of  a  document  or  of  the 
language  of  a  third  person,  which  is  not  connected  by  responsible 
testimony  with  the  party  against  whom  it  is  offered,  is  to  be  re- 
jected."—Best,  8th  Ed.,  435. 

Proviso  L — ^This  proviso  should  be  read  with  sections  45  and  46 
ante.    The  English  law  does  not  admit  such  evidence. 

Vide  note  to  sec.  57  ante. 

Proviso  2.—  Vide  note  to  sec.  3.,  p.  IL 


CHAPTER  V. 
OP   DOCUMENTARY   EVIDENOB. 

61.  The  contents  of  documents  may  be  proved 
Proof  of  con-    either  by   primary  or  by  secondary 

tenU    of     doou.  ••  •^ 

mentfl.  evicience. 

Scope  of  the  Section.— This  section  does  not  override  the  laws  as 
to  Stamps  and  Registration.  It  is,  therefore,  the  first  husiness  of 
the  Court  to  satisfy  itself  whether  a  document  tendered  is  admissible 
at  alL  If  it  is  clearly  no  evidence  between  the  parties,  or  otherwise 
inadmissible,  it  should  be  rejected  at  once.  The  documentary  evi- 
dence which  is  admissible  may  be  divided  into  two  classes ;  one  class 
which  requires  no  proof  and  another  class  which  requires  proof.  If 
a  document  oomes  under  the  latter  class,  the  general  rule  is  that  its 
contents  should  be  proved  by  primary  evidence.  It  is  a  cardinal 
rule  of  evidence,  not  one  of  technicality,  but  of  substance,  which  it 
is  dangerous  to  depart  from,  that  where  written  documents  exist,  they 
shall  be  produced  as  being  the  best  evidence  of  their  contents. 
Primary  evidence  is  required  as  a  rule,  but  this  is  subject  to  seven 
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important  exceptions  in  which  secondary  evidence  may  be  given. 
Vide  sec.  66  post. 

Secondary  ETidenca. — ^The  rules  as  to  the  admission  of  secondary 
evidence  are  subordinate  to,  or  exceptions  from,  the  cardinal  rule 
that  a  party  to  a  contentious  suit  must  produce  the  best  evidence 
in  his  possession.  Those  rules  are  concerned  with  the  quality,  not 
the  quantity  of  the  evidence.  The  cardinal  rule  is  designed  to 
prevent  a  species  of  fraud  which  litigants  are  tempted  to  commit 
the  withholding  of,  or  tampering  with  evidence  against  them,  by 
abstaining  from  telling  the  whole  truth  or  producing  the  whole 
evidence.  The  subordinate  rules  are  necesmtated  by  the  exigencies 
of  business.  They  extend,  it  is  to  be  remembered,  not  only  to 
documentary,  but  to  oral  evidence  also.* 

The  rule  that  documents  may  be  proved  by  primary  evidence 
must  be  read  subject  to  the  provision  in  section  68  as  to  attesting 
witnesses. 

Refer  to  sections  62 — 66  on  the  subjects  of  primary  and  secondary 
evidence  and  their  admissibility. 

62.  Primary  evidence  means  the  document  itself 
Primary  evi-    produced  for  the  inspection  of  the 
^^  Court 

Explanation  I. — Where  a  document  is  executed 
in  several  parts,  each  part  is  primary  evidence  of 
the  document.  Where  a  document  is  executed  in 
counterpart,  each  counterpart  being  executed  by 
one  or  some  of  the  parties  only,  each  counterpart 
is  primary  evidence  as  against  the  parties  execut- 
ing it. 

Explanation  2. — Where  a  number  of  documents 
are  all  made  by  one  uniform  process,  as  in  the  case 
of  printing,  lithography,  or  photography,  each  is 
primary  evidence  of  the  contents  of  the  rest ;  but 
where   they  are  all  copies  of  a  common   original, 

*  Vid€  remarks  in  Duehoi  qf  Kingtton't  case,  20  State  Trials. 
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they  are  not  primary  evidence  of  the  contents  of 

the  original. 

lUwtraiion. 

A  person  is  shown  to  have  been  in  possession  of  a  number  of 
placards,  all  printed  at  one  time  from  one  original.  Any  one 
of  the  placards  is  primary  evidence  of  the  contents  of  any  other, 
but  no  one  of  them  is  primary  evidence  of  the  contents  of  the 
original. 

Primary  Evidence. — In  Uie  proceedings  against  Queen  Caroline, 
Abbott  C.  J.  said  :  '*  In  their  judgment  it  is  a  rule  of  evidence  as 
old  as  any  part  of  the  common  law  of  England,  that  the  contents 
of  a  written  instrument,  if  it  be  in  existence,  are  to  be  proved  by 
the  instrument  itself  and  not  by  any  parol  evidence."  The  contents 
of  documents  must  be  proved  either  by  the  production  of  the  do- 
cument, which  is  called  primary  evidence,  or,  after  satisfactorily 
accounting  for  foilure  to  produce  the  original,  by  copies  or  oral  ac- 
counts of  the  contents,  which  are  called  secondary  evidence. 

**  Where  the  contents  of  any  document  are  in  question,  either  as 
a  &ct  directly  in  issue,  or  a  sub-alternate  principal  fact,  the  document 
is  the  proper  evidence  of  its  own  contents.  But  where  a  document 
of  any  description  is  not  a  faot  in  issue,  and  is  used  as  evidence  to 
prove  some  act,  independent  proof  aliunde  is  receivable." — Best 

Principle  of  ProTisloiis  in  Documentary  Evidence.— One  single 
principle  runs  through  all  the  propositions  relating  to  documentary 
evidence.  It  is  that  the  very  object  for  which  writing  is  used  to 
perpetuate  the  memory  of  what  is  written  above,  and  so  furnish 
permanent  proof  of  it  In  order  that  full  effect  may  be  given  to  this, 
two  things  are  necessary,  namely,  that  the  document  itself  should, 
whenever  it  is  possible,  be  put  before  the  Judge  for  his  inspection,  and 
that  if  it  purports  to  be  a  final  settlement  of  a  previous  negotiatiooi 
as  in  the  case  of  a  written  contract,  it  shall  be  treated  as  final, 
and  shall  not  be  varied  by  word  of  mouth.  If  the  first  of  these 
rules  were  not  observed,  the  benefit  of  writing  would  be  lost  There 
is  no  use  in  writing  a  thing  down  unless  the  writing  is  read.  If  the 
second  rule  were  not  observed,  people  would  never  know  when  a 
question  was  settled,  as  they  would  be  able  to  play  fast  and  loose 
with  Uieir  writings.— Stephen's  Evidence  Act,  178. 

Admission  of  Oontents. — ^Under  sec.  22,  oral  admissions  of  the 
contents  of  a  document  are  irrelevant  until  the  right  to  use  secondary 
evidence  is  established. 
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Effect  of  Alteifttion  of  Bocameat  after  EzecntloiL— (a).  "  The 
rule  of  law  applicable  to  this  subject  is  that  any  msiterial  alteration 
in  a  written  instrument^  whether  made  by  a  party  or  a  stranger, 
is  fatal  to  its  validity,  provided  it  were  made  after  its  execution, 
and  without  the  privity  of  the  party  to  be  aflfected  by  it^  and  perhaps, 
also  with  this  additional  proviso,  that  the  alteration  was  made  while 
the  instrument  was  in  the  possession,  or  at  least  under  the  control 
of  the  party  seeking  to  enforce  it  This  rule  which  was  originally 
propounded  wiUi  respect  to  deeds,  probably  because  in  former  days 
most  written  engagements  were  drawn  in  that  form,  has  since  been 
extended  to  n^otiable  securities,  bought  and  sold  notes,  guarantees 
and  policies  of  assurance,  and  may  now  be  said  to  apply  equally  to 
aU  written  instruments,  which  constitute  the  evidence  of  contracts." 
—Taylor,  1820. 

(5).  In  the  case  of  Muut  Khoob  K<my>or  v.  Bahu  Moodnarayan 
Bingh^  9  M.  L  A.  17,  their  Lordships  of  tiie  Privy  Council  observed  :— 
^  It  may  be  conceded  that,  in  an  ordinary  case,  the  party  who  presents 
an  instrument,  which  is  an  essential  part  of  his  case,  in  an  appa- 
rently altered  and  suspicious  state,  most  ^1,  from  the  mere  in- 
firmity or  doubtful  complexion  of  his  proof,  unless  he  can  satisfac- 
torily explain  the  existing  state  of  the  document  But  this  whole- 
some rule  admits  of  exceptions,  if  there  be,  independently  of  the 
instrument^  corroborative  proof  strong  enough  to  rebut  the  presump- 
tion which  arises  against  an  apparent  and  presumable  fsdaifierof 
evidence.  And  such  corroborative  proof  will  be  greatly  strengthened, 
if  there  be  reason  to  suppose  that  the  opposite  party  has  withheld 
evidence  which  would  prove  the  original  condition  and  import  of 
the  suspected  document" 

(c).  This  was  a  suit  on  a  bond,  the  date  of  which  had  been  altered 
from  11th  September  to  25th  September,  while  it  was  in  the  possession 
of  the  plaintiE  Fraud  was  not  proved,  and  the  period  of  limitation 
reckoned  from  the  11th  September  had  not  expired.  Held^  that  the 
bond  was  void  as  such|  and  was  not  receivable  in  evidence  to  prove 
the  debt— (CAm/a  Charlu  v.  Karihoiyya^  I.  L.  R.  9  Mad  399  toYLo^- 
^)^0<mnda8ami  v.  Kuppusami^  I.  L.  B.  12  Mad.  239. 

{d).  An  immaterial  alteration  even  by  a  party  to  the  instntment 
does  not  invalidate  it — Ald&ns  v.  OomweU^  L.  R.  3  Q.  B.  573. 

Document  Inadmissible  for  want  of  Eegistration,  under  what 
Oircnmstances  Admissible. — (a).  Where  a  document  contains  (1)  a 
covenant,  (2)  a  hypothecation,  both  being  to  secure  the  loan,  it  is 
good  evidence  of  Uie  loan,  though  inadmissible  under  the  Begistra-' 
tion  Act  to  prove  the  hypothecation^J^m^o  Led  Qhote  v.  Bonomali 
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Roy^  I.  L.  R.  5  Cal.  61t.    {Luchmipat  Singh  Dugair  v.  Mina  Khairai 
Ali.A'B.h.YL  (F.  ,B.)  18,  followed.) 

(6).  A  document,  which,  owing  to  non-regbtration,  would  be  in- 
admissible, may,  if  its  provisions  are  distinct  and  separable,  and 
some  of  those  provisions  contain  a  mere  personal  obligation,  be  used 
as  evidence  of  the  personal  obligation,  for  which  registration  was 
unnecessary.  Thus  an  unregistered  bond,  containing  a  personal 
undertaking  to  repay  money  borrowed,  and  also  a  hypothecation  to 
land  above  Bs.  100  in  value  as  security,  may  be  used  as  evidence  to 
enforce  the  personal  obligation — AlfuttewMita  v.  Hoiain  Khan 
Kabtdi,  12  C.  L.  R.  209. 

63.  Secondary   evidence  means  and  includes — 
Secondary  evi-         ( 1 )  Certified  copics  givcn  under  the 
^^^  provisions  hereinafter  contained  ; 

(2)  Copies  made  from  the  original  by  mechanical 
processes  which  in  themselves  insure  the  accuracy 
of  the  copy,  and  copies  compared  with  such 
copies ; 

(3)  Copies  made  from  or  compared  with  the 
original ; 

(4)  Counterparts  of  documents  as  against  the 
parties  who  did  not  execute  them  ; 

(5)  Oral  accounts  of  the  contents  of  a  document 
given  by  some  person  who  has  himself  seen  it. 

Illustrations. 

(a).  A  photograph  of  an  original  is  secondaiy  evidence  of  its 
contents,  though  the  two  have  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original. 

(6).  A  copy  ccnnpared  with  a  copy  of  a  letter  made  by  a 
copying  machine  is  secondary  evidence  of  the  contents  of  the 
letter,  if  it  is  shown  that  the  copy  made  by  t^e  copying  machine 
was  made  from  the  original 

(c).  A  copy  transcribed  from  a  copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence ;  but  the  copy  not  so 
compared  is  not  secondary  evidence  of  the  original,  although 

30 
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65.  Secondary   evidence    may    be 

GasMin  which  .  /.    ,i  .    .  t^. 

B«condary  evi-     givcn  oi   the  existence,   condition  or 
documen^b8**nfay     contcnts  of  a  documcnt  in  the  foUow- 

be  given.  J^g  ^g^g  . 

(a)  When  the  original  is  shown  or  appears  to 
be  in  the  possession  or  power  of  the  person  against 
whom  the  document  is  sought  to  be  proved,  or  of 
any  person  out  of  reach  of,  or  not  subject  to,  the 
process  of  the  Court,  or  of  any  person  legally 
bound  to  produce  it,  and  when,  after  the  notice 
mentioned  in  section  sixty-six,  such  person  does 
not  produce  it ; 

(6)  When  the  existence,  condition  or  contents 
of  the  original  have  been  proved  to  be  admitted 
in  writing  by  the  person  against  whom  it  is  proved 
or  by  his  representative  in  interest ; 

(c)  When  the  original  has  been  destroyed  or 
lost,  or  when  the  party  ofifering  evidence  of  its 
contents  cannot,  for  any  other  reason  not  arising 
from  his  own  default  or  neglect,  produce  it  in  rea- 
sonable time ; 

(d)  When  the  original  is  of  such  a  nature  as 
not  to  be  easily  moveable  ; 

(e)  When  the  original  is  a  public  document  with- 

neaning  of  section  seventy-four  ; 

When  the  original  is  a  document  of  which 
ied  copy  is  permitted  by  this  Act,  or  by 
ler  law  in  force  in  British  India,  to  be  given 
Bnce ; 

A^hen  the  originals  consist  of  numerous 
bs   or  other  documents  which  cannot  conve- 


Digitized  by 


Google 


SfiO.  65.]  OF  DOOUMEirrART  EVIDENCE.  237 

niently  be  examined  in  Court,  and  the  fact  to  be 
proved  is  the  general  result  of  the  whole  collec- 
tion. 

In  cases  (a),  (c)  and  {d),  any  secondary  evidence 
of  the  contents  of  the  document  is  admissible.  In 
case  (h),  the  written  admission  is  admissible.  In 
case  (e)  or  (/),  a  certified  copy  of  the  document, 
but  no  other  kind  of  secondary  evidence,  is  ad- 
missible. In  case  (g),  evidence  may  be  given  as 
to  the  general  result  of  the  documents  by  any 
person  who  has  examined  them,  and  who  is  skilled 
in  the  examination  of  such  documents. 

Pniport  of  the  Section. — Before  the  passing  of  the  Evidence  Act, 
there  was  no  section  in  any  Act  relating  to  evidence  defining  clearly 
the  cases  in  which  secondary  evidence  of  a  document  could  be  given, 
but  it  was  known  law  that  amongst  the  grounds  which  authorized 
the  admission  of  secondary  evidence  was  the  loss  or  destruction  of 
the  original  This  Act  defines  the  cases  in  which  secondaxy  evidence 
is  admissible.  In  section  64  the  general  rule  of  law  is  laid  down, 
that  documents  must  be  proved  by  primary  evidence  except  in  the 
cases  mentioned  in  sec.  65.  Section  60  gives  the  various  cases  in 
which  secondary  evidence  may  be  given.  The  Jirst  is  when  the  do- 
cument is  in  the  possession  or  power  of  the  opposite  party,  or  of 
any  person  out  of  the  reach  of,  or  not  subject  to  the  process  of,  the 
Court,  or  of  any  person  legally  bound  to  produce  it,  but  who  fails  to 
produce  it  when  required.  The  second,  when  the  contents  are  ad- 
mitted by  the  opposite  party  in  writing.  The  tMrd,  when  the  origi- 
nal is  lost  or  destroyed.  The  fourth,  when  the  original  is  not  easily 
moveable.  The  fifth,  when  the  original  is  a  public  document.  The 
sixth,  when  the  document  is  one  of  which  a  certified  copy  can  be 
used.  And  the  seventh,  when  the  originals  consist  of  numerous  do- 
cuments or  accounts,  the  general  result  of  which  is  the  fact  to  be 
proved.  Another  branch  of  the  law  of  Evidence  is  contained  in 
sec  91  and  the  following  sections.  It  deals  with  the  question,  how 
fiur  oral  evidence  or  evidence  of  oral  communications  may  be  given 
to  vary,  control  or  add  to  the  effect  of  a  document. 

This  section  is  applicable  to  both  Civil  and  Criminal  cases. 

Nature  of  Secondary  Bvidence  under  tbe  SeTeral  Olanses.— In 
cases  under  clauses  (a),   (c)  and  {d),   any  secondary   evidence   is 
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admissible.  The  words  "  in  oases  {a\  (c)  and  (<Q,  any  seoondary  evi- 
dence  is  admissible "  are  too  clear  aod  too  strong  to  be  controlled 
by  anything  that  follows— /n  the  matter  of  a  coUUion  hetwem  the 
Ava  and  the  Brenhdda,  I.  L.  R.  5  Cal.  568. 

Under  danses  (e)  aod  (/),  secondary  evidence  is  admissiUe  even 
though  the  original  is  in  existence ;  but  in  these  cases  certified 
copy  of  the  document  and  no  other  kind  of  seoondary  evidence 
is  admissible.  There  are^  it  seems,  no  recognised  degrees  of  secondary 
evidence  concerning  the  contents  of  a  private  document  A  party 
entitled  to  resort  to  this  mode  of  proof  may  use  any  form  of  it ;  . 
his  not  adducing,  or  even  wilfully  withholding  some  other,  likely 
to  be  more  satisfactory,  is  only  a  matter  affecting  the  weight  and 
value  of  such  evidence.  A  [Nrivate  copy  is  as  admissible  as  an  official 
one  ;  parol  evidence  is  as  admissible  as  either. 

Necessity  of  accoimtiiig  for  NoB-prodaction  of  Original  Docu- 
ment.—By  the  law  of  evidence  administered  in  England,  which  has 
been,  in  a  great  measure,  with  respect  to  deeds,  made  the  law  of 
India,  the  first  condition  of  the  right  to  give  secondary  evidence  of 
the  contents  of  a  document  not  produced  in  Court,  is  the  accounting 
for  the  non-production  of  the  original ;  therefore,  when  no  attempt 
is  made  to  obtain  the  original  from  the  proper  person,  or  even  to 
inquire  whether  or  not  it  is  in  the  custody  of  the  person,  in  whose 
custody  it  is  supposed  to  be,  in  short,  when  no  search  for  it  or  inquiry 
respecting  it  is  made,  secondary  evidence  will  not  be  admitted.* 
Whether  or  not  sufficient  proof  of  search  for,  or  loss  of,  an  original 
document,  to  lay  a  ground  for  the  admission  of  secondary  evidence, 
has  been  given,  is  a  point  proper  to  be  decided  by  the  Judge  of  first 
instance,  and  is  treated  as  depending  very  much  on  his  discretion. 
His  conclusion  should  not  be  overruled,  except  in  a  clear  case  of 
miscarriage.t  Until  a  party  has  exhausted  all  the  means  prescribed 
by  law  for  compelling  the  person  to  produce  a  document  known  to  be 
with  him,  and  so  long  as  the  original  is  procurable  or  its  loss  not 
satis&ctorily  accounted  for,  secondary  evidence  cannot  be  admitted.} 

Whether  a  sufficient  foundation  has  been  laid  for  admitting  second- 
ary evidence  is  often  a  matter  of  nicety,  and  depends  on  whether 
sufficient  proof  has  been  given  of  the  destruction  or  loss  of  the 
document ;  whether  a  notice  to  produce  is  required, — as  in  many  cases 
the  proceedings  amount  to  constructive  notice,  and  in  others  notice 
to  produce  is  dispensed  with  by  statute, — and  if  so,  whether  the  notice 
given  is  sufficient  in  its  terms,  and  has  been  given  in  proper  time,  &a 

*  Vide  Bhubaneiwuri  Debi  ▼.  Hmri  Sanm  Sorma  Moitra,  I.  L.  B.  6  Cal.  7S0. 
t  rid€  HaHpria  DtH  ▼.  Rukmini  DtH,  I.  L.  R.  19  CaL  (P.  C.)  4M. 
t  rm  QiriA  Ohnmitr  LaMri  v.  Rom  lal  Stmar,  1  W.  R.  146. 
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OlitJeotioiui  to  Admiflaion  of  Secondary  Bvideiice.— A  defendant 
who  does  not  object  to  the  admiaaion  of  secondary  evidence  at  the 
time  it  is  admitted  cannot  be  allowed  to  object  to  it  in  special  appeal 
^Lochan  Singh  v.  Ifet  Narain  Singh^  24  W.  R  232.  Vide  also 
Chimnaji  Qovind  OodboUv,  Dinkar  Dhondw  Oodbole^  I.  L.  B. 
11  Bom.  320  ;  (2)  Ahhar  Alt  v.  Bhyea  Lai  Jka^  I.  L.  R.  6  Cal  666  ; 
(3)  Oour  Swrun  Dcu$  v.  Kanhya  Singh,  2  W.  R  237 ;  (4)  Kcuinath 
Mukerji  v.  Mohe$h  Chundra  Qupta,  26  W.  R  168, 

QL  (a).—  Vide  notes  to  sec.  66. 

(a).  Documents  which  a  witness  is  not  bound  to  produce  are  men- 
tioned in  sections  130  and  131  poBt,  A  witness  may  also  refuse 
to  produce  a  document  on  which  he  has  a  lien. 

(6).  Secondary  evidence  tendered  to  prove  the  contents  of  an  in- 
strument which  is  retained  by  the  opposite  party  after  notice  to  pro- 
duce it  can  only  be  admitted  in  the  absence  of  evidence  to  show  that 
it  was  unstamped  when  last  seen — The  Marine  Investment  Co,  v. 
ffaviiide,  L.  R  P.  C.  624.  Vide  also  SecmaTuUm  v.  KoUakvran, 
I.  L.  R  2  Mad.  208. 

(c).  In  a  suit  by  the  purchaser  of  a  debt,  the  plaintiff  stated  that, 
in  1873,  A  executed  a  bond  in  favour  of  B  to  secure  the  repayment 
of  Bs.  1,000,  and  that  he  had  purchased  the  interest  of  B  at  a  sale 
in  execution  of  a  decree  against  him.  The  plaintiff  now  sued  A 
upon  the  bond,  making  B  a  party.  At  the  trial  A  denied  the  exe- 
cution of  the  bond,  and  it  was  not  produced  by  the  plaintiff  who, 
having  served  B  with  notice  to  produce,  tendered  secondary  evidence 
of  its  contents.  B  was  not  examined  as  a  witness,  and  no  evidence 
was  given  of  the  loss  or  destruction  of  the  bond.  HM  by  Pontifex 
and  Morris  JJ.,  (Prinsep  J.  dissenting),  that  secondary  evidence  was 
not  admissible— iroomMA  Chunder  Ohose  v.  Shama  Sundari  Bat, 
I.  L.  R  7  Cal.  98. 

OL  (b). — (a).  Notwithstanding  the  provision  in  sec.  22,  a  written 
admission  is  admissible  as  pro<^  of  a  document,  even  though  the 
original  is  in  existence  and  might  be  but  is  not  (Hroduoed. 

(by,  The  defendant  in  an  ejectment  suit  claimed  to  be  in  possession 
under  a  mortgage-deed  for  Bs.  1,000,  executed  in  1866  but  not  regis- 
tered, and  a  second  mortgage-deed  of  Bs.  60  of  the  same  date,  in  which 
the  first  mortgage  was  recited.  Eeld,  that  by  virtue  of  sec.  13  of  the 
Registration  Act,  1864,  the  first  mortgage-deed  could  not  be  put  in 
evidence,  and  that  the  defendant  could  not  give  secondary  evidence 
thereof  under  sec.  66  (6)  of  the  Act — Divethi  Varada  Annyangar  v. 
Erishnasami  Ayyangar,  I.  L.  R.  6  Mad.  117. 
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Iiuin&cieiltly  Stamped  Doenmeilto. — A  suit  was  brought  on  an 
unstamped  promissory  note.  The  defendant  admitted,  by  his  written 
statement,  execution  of  the  note  and  receipt  of  the  consideration- 
money,  but  pleaded  that  he  had  paid  off  the  debt  The  High  Court 
held  that  the  case  was  one  in  which  no  secondary  evidence  under  this 
clause  was  admissible,  the  primary  evidence,  the  document  itself 
being  forthooming  and  inadmissible — Damodcar  Jagannath/v.  Atma- 
ram  Babaji^  L  L.  R.  12  Bom.  443.  This  decision  followed  (I)  Aukur 
Ckunder  Roy  v.  Madhab  Chunder  Gho$ey  21  W.  B.  1 ;  (2)  Sheikh 
Akbar  v.  Sheikh  Khan,  I.  L.  R  7  Cal.  256 ;  (3)  Radha  Kant  Saha 
V.  Abhoy  Cham  Ifitter,  L  L.  R  8  CaL  721  ;  and  distinguished  (1) 
Oolap  Chand  v.  Thakurani  Mohokoom  Kooari,  L  L.  R  3  Cal.  314 
and  (2)  Hiralol  JkUadin,  L  L.  R  4  AIL  135.  See  also  Pothereddiv. 
Velayudasivan,  L  L.  R  10  Mad  94.  But  see  (1)  Balbhadar  ProMod 
v.  The  Maharajah  of  Betia,  L  L.  R  9  AIL  (F.  R)  351  ;  (2)  Binfaram 
v.  Rajmohun  Roy,  I.  L.  R  8  Cal.  282 ;  (3)  Kriahnasami  Fillai  v. 
Rangasami  Chetti,  I.  L.  R  7  Mad.  112. 

01.  (c).— Loss  of  the  OriginaL— (a).  What  degree  of  diligence  is 
necessary  in  the  search  cannot  easily  be  defined,  as  each  case  must 
depend  much  on  its  own  peculiar  circumstances ;  but  the  party  is 
generally  expected  to  show,  that  he  has,  in  good  faith,  exhausted  in 
a  reasonable  degree  all  the  sources  of  information  and  means  of  dis- 
covery, which  the  nature  of  the  case  would  naturally  suggest  and 
which  were  accessible  to  him.— Taylor,  sea  429.  Vide  Syud  Abbae 
Alikhan  ▼.  Tadeem  Rami  Reddi,  3  M.  L  A.  156. 

{by  Secondary  evidence  of  the  contents  of  a  document  requiring 
execution,  which  can  be  shown  to  have  been  last  in  proper  custody, 
and  to  have  been  lost,  and  which  is  more  than  thirty  years  old,  may 
be  admitted  under  cL  (c)  and  section  90  of  the  Code,  without  proof 
of  the  execution  of  the  original — Khetter  Chunder  Mukerji  v.  Khettra- 
pal  Shritirutnoy  I.  L.  R  5  CaL  886. 

(c).  Probable  evidence  of  the  destruction  of  a  written  document 
is  sufficient  to  let  in  secondary  evidence  of  its  contents.  Vide  case 
of  Justice  Johnson,  29  S.  T.  437. 

(d).  Where  an  original  document  is  not  said  to  have  been  lost  or 
destroyed,  the  proper  foundation  is  not  laid  for  the  admission  of 
secondary  evidence  ;  if  the  party  interested  in  its  production  appears 
after  diligent  efforts,  to  have  had  difficulty  in  producing  it,  the  Court 
ought  to  give  him  more  time — Wmeer  Aliv.  Kalee  Coomar  Chucker- 
butiyy  11  W.  R  228.    See  Qoodeve  on  Evidence,  342. 

(e).  Secondary  evidence  of  a  document  should  not  be  admitted 
unless  the  absence  of  the  original  is  sufficiently  accounted  for 
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Rakhal  Da%  Bundopadhya  v,  Indramoni  Debiy  1  0.  L.  R.  155. 
See  also  1,  Srimutty  Oourmoni  y.  Hwri  KUhore  Roy,  10  W.  R. 
338  ;  2,  Siikram  Soohd  v.  Ram  Lai  Sukul,  9  W.  R  248. 

(f).  A  copy  of  a  deed  whioh  has  been  proved  to  be  lost  should 
not  be  received  in  evidence,  and  is  of  no  value  as  evidence  even 
when  admitted,  unless  it  has  first  been  proved  that  the  copy  pro- 
duced is  a  correct  copy  of  the  lost  deed — Lukhimani  Don  v.  Konma 
Kant  MoUro,  3  C.  L.  R.  509.  Vide  also  Ram  Prawad  v.  Raghu- 
nandan  Penaud,  I.  L.  B.  7  AIL  738. 

{g).  Secondary  evidence  of  the  contents  of  a  document  cannot  be 
admitted  without  the  non-production  of  the  original  being  first  ac- 
counted for  in  such  a  manner  as  to  bring  it  within  one  or  other  of 
the  cases  provided  for  in  this  section -^^rwAna  Kiuore  Choiodhrani 
V.  KtMori  Lai  Roy,  I.  L.  R  14  Cal.  (P.  C.)  486. 

(A).  Where  a  Court  is  satisfied  that  a  deed  was  executed  and  has 
been  lost  or  destroyed,  it  should  receive  secondary  evidence  of  the 
contents,  documentary  or  oral ;  and  it  is  not  necessary  that  the 
witnesses  called  in  to  give  oral  testimony  should  be  attesting  wit- 
nesses— Syud  Lotfoollah  v.  MvMt  Nv^ieehun,  10  W.  R  24. 

(»).  Where  a  copy  of  a  deed  is  tendered  as  evidence  and  the  party 
tendering  it  fails  to  comply  with  the  conditions  required  to  mako 
the  copy  statutory  proof  of  the  deed,  he  is  at  liberty  to  give  other 
secondary  evidence  of  the  contents  of  the  deed,  if  the  non-produo-» 
tion  of  the  original  has  been  duly  accounted  for — Mvsst,  Amaerun'^ 
ni$sa  Khatoon  v.  Musst  Abdoonnissa  Kkatoon,  23  W.  R  208. 

(y).  A  copy  of  a  document  filed  in  another  suit  among  the  records 
of  the  Court,  and  still  there  was  endorsed  '^  copy  in  accordance  with 
the  original "  signed  by  the  Judge  who  presided  in  the  Court  who 
also  was  authorized  to  compare  and  accept  ^uch  copy  ;  held,  that  there 
were  grounds  for  considering  it  genuine— ZucAman  Singh  v.  Poona, 
L  L.  R  16  CaL  (P.  C.)  763. 

Default  of  Party  offering  Secondary  Evidence.— (a).  Secondary 
evidence  is  admissible  in  case  of  a  document  being  allowed  to  remain 
unregistered  through  no  fault  of  the  party  ofiering  it— Njynakka 
Routhen  v.  Varana  Mahomed  Naina  Routhen,  5  M.  H.  C.  R  123. 

(6).  It  is  not  enough  for  a  party  desirous  of  adducing  secondary 
evidence  of  the  contents  of  a  document  which  ought  to  have  been 
registered,  to  show  that  he  cannot  produce  it  because  it  is  not  regis- 
tered :  he  must  show  that  its  non-registration  was  not  due  to  any 
fault  or  want  of  diligence  on  his  part,  or  he  must  shew  that  the 
party  against  whom  ho  desires  to  use  it  was  guilty  of  such  fraud 
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in  the  matter  of  non-registration  that  he  cannot  be  allowed  to  object 
t  n  that  ground  to  the  production  of  the  secondary  evidence~irMfii««- 
zooddeen  Holdar  v.  Rojjeeh  AH  Saha,  9  W.  R.  528. 

QX.  (d). — Examples  of  case  {d)  are  characters  traced  on  a  rock,  or 
engraven  on  a  tombstone  or  chalked  on  a  wall  or  building,  or  con- 
tained in  a  paper  permanently  fixed  to  it ;  surveyors'  marks  on  boun- 
dary trees  and  inscriptions  on  monuments. 

OIs.  (e)  and  (f). — As  the  documents  mentioned  in  these  clauses  are 
little  liable  to  corruption,  alteration  or  misrepresentation  and  as  the 
production  of  the  same  documents  in  different  places  at  the  same 
time  is  highly  inconvenient  and  likely  to  cause  their  destruction  from 
frequent  use,  the  law  deems  it  better  to  allow  their  contents  to  be 
proved  by  secondary  evidence. 

Vide  sees.  76-78  post 

01.  (f).— This  clause  applies  to  the  case  in  which  the  public  docu- 
ment is  still  in  existence  on  the  public  records,  and  is  a  provision 
intended  rather  to  protect  the  originals  of  public  records  from  the 
danger  to  which  they  would  be  exposed  by  constant  production  in 
evidence,  than  to  interfere  with  the  general  rule  of  evidence  given 
in  cl.  c  that  secondary  evidence  may  be  given  when  the  original 
has  been  destroyed  or  lost.  In  the  case  of  Kunneth  Odangat  Kalan- 
dan  V.  Vayoth  PalUyal  Kunhunniy  I.  L.  B.  6  Mad.  80,  the  original 
of  a  plaint  having  been  destroyed,  the  Court  admitted  secondary 
evidence  of  the  document  by  a  production  of  an  uncertified  copy. 

To  be  given  in  Evidence. — This  expression  means  to  be  given  in 
evidence  in  the  first  instance  without  having  been  introduced  by 
other  evidence — Harish  Chunder  Mullich  v.  Frossono  Cumar  Banerjee^ 
22  W.  R.  303. 

01.  (g).  Result. — The  word  result  must  be  construed  strictly  to 
mean  the  actual  figures  or  facts  arrived  at,  not  the  general  effect  on 
the  person's  mind.  "  This  exception  will  not  enable  a  witness  to 
state  the  general  contents  of  a  number  of  letters  received  by  him 
from  one  of  the  parties  in  the  cause,  though  such  letters  have  since 
been  destroyed,  if  the  object  of  the  examination  be  to  elicit  from 
the  witness  the  impression  which  they  produced  on  his  mind,  with 
reference  to  the  degree  of  friendship  subsisting  between  the  writer 
and  a  third  party." — Taylor,  sec.  463. 

See  sec.  394  of  the  Code  of  Civil  Procedure. 

When  secondary  evidence  in  action  of  libel  is  allowed,  it  is  neces- 
sary that  the  actual  words  used,  as  laid  in  the  declaration,  must  be 
proved  and  not  the  substance,  or  the  impression  which  the  witnosscj* 
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received,  of  the  words  as  otherwise  the  witnesses  and  not  the  Court 
or  jury,  would  be  made  the  Judges  of  what  is  a  Ubel^Iteiny  y.  Bra/vo^ 
L.  R  4  (P.  C.)  287. 

Acknowledgment  as  prescribed  in  Sec.  19  of  the  Limitation 
Act. — (a).  An  original  account-book  containing  an  acknowledgment 
of  a  debt  had  been  filed  in  Court.  Heldy  that  secondary  evidence  of 
such  acknowledgment  might  be  given  notwithstanding  the  words  of 
sec.  19  of  the  Limitation  Act — Wajibun  v.  Kadir  Buksh^  I,  It,  B,, 
13  CaL  292. 

(6).  Limitation  Act,  sec.  19,  must  be  read  with  sees.  65  and  91  of 
the  Code,  and  does  not  exclude  secondary  evidence  in  cases  where  such 
would  be  admissible  under  sec.  65 — Chathu  v.  Virayan^  I.  L.  R.  15  Mad. 
491.  Mr.  Field  holds  an  opposite  view.  He  says  :  "  There  is  one  case 
in  which  oral  evidence  cannot  be  admitted  of  a  writing  destroyed 
or  lost,  and  which  therefore  forms  an  exception  to  the  general  rule 
contained  in  this  clause,  ru.,  when  the  writing  is  an  acknowledgment 
which  would  have  the  efiect  of  extending  the  period  of  limitation 
under  sec  19  of  the  Indian  Limitation  Act,  XV  of  1877." — Evi.,  386. 
The  wording  of  sec.  19  of  Act  XV  seems  to  support  the  view  taken 
by  Mr.  Field.  The  second  paragraph  of  the  section  runs  thus  :  "  When 
the  writing  containing  the  acknowledgment  is  undated,  oral  evidence 
may  be  given  of  the  time  when  it  w£U9  signed  ;  but  oral  evidence  of 
its  contents  shall  not  be  received." 

Non-registration.— -Plaintiff  alleged  that  A  and  B  had  sold  and 
conveyed  by  an  unregistered  deed  certain  land  to  the  person  under 
whom  he  claimed.  The  deed  being  inadmissible  in  evidence,  B  was 
called  to  prove  the  sale.  Held,  that  B's  evidence  should  have  been 
rejected,  as  secondary  evidence  of  the  unregistered  deed  could  not 
be  received — Ram  Chunder  Haider  v.  Oovind  Chunder  Sen^  1  C.  L.  R 
542.     Vide  also— 

(1).  KabtUan  v.  Shamsir  Alt,  11  W.  R.  16. 

(2).  Dinanath  Mukerji  v.  Debnath  Mullick,  13  W.  R.  307. 

(3).  Mr,  L,  O.  Crowdie  v.  Kuller  Chcmdhury,  21  W.  R.  307. 

(4).   Varada  v.  Krishna  Sami,  I.  L.  R.  6  Mad.  117. 

Banker's  Books. — Secondary  evidence  of  the  contents  of  docu- 
ments may  be  given  if  the  documents  are  banker's  books.  See  Act 
XVIII  of  1891. 

Miscellaneous. — (a).  Where  a  document  is  named  by  the  plaintiff 
as  the  best  evidence  in  his  favour,  he  ought  not,  in  its  absence,  to 
be  allowed  to  give  any  other  evidence  until  that  document  is 
accounted  tor^Asman  Singh  v.  Docrga  Roy,  21  "W.  R  262. 
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(5).  Where  an  important  document,  ie.,  a  letter  is  not  produced,  and 
DO  explanation  is  given  of  its  non-production,  an  inference  not  un- 
naturally arises  either  that  the  letter,  if  written,  does  not  contain 
that  which  it  is  represented  to  contain  or  that  no  such  letter  ever 
existed— Dtnomoyi  Debi  Chowdhrani  v.  Luchniiput  Singh  Bahadoor, 
6  C.  L.  R.  101. 

(c).  A  Board  of  Trade  Certificate  of  which  a  duplicate  is  kept  by 
the  Registrar-Qeneral  of  seamen  was  lost,  and  evidence  was  tendered 
that  it  was  a  master's  certificate  of  a  particular  number  and  issued 
at  Liverpool,  it  was  held  that  the  case  was  met  by  clauses  (a),  (c) 
and  {f)  and  as  any  kind  if  secondary  evidence  could  be  given  under 
clauses  (a)  and  (c),  the  evidence  tendered  was  admissible— /n  the 
matter  of  the  collieion  between  ihe^  Ava*  and  the  *  Brenhelda^  I.  L.  R. 
6  Cal.  568. 

(cQ.  An  examined  copy  of  a  quinquennial  register  is  evidence 
without  the  production  of  the  original — Srimatty  Oodoy  lioni  Debi 
▼.  Biehonath  Dutt,  7  W.  R  14. 

(0).  A  lotbundi  cannot  be  accepted  as  secondary  evidence  in  lien 
of  the  certificate  of  sale,  unless  the  absence  of  the  certificate  is 
sufficiently  accounted  for  and  no  better  evidence  than  the  lotbundi 
can  be  ^rodvicod^Muest  Ustoorun  v.  Babu  Ifohun  Laly  21  W.  R. 
833. 

(/).  Where  a  question  arises  (not  between  mortgagor  and  mort- 
gagee) as  to  previous  existence  or  non-existence  of  a  particular  mort- 
gage, the  oral  evidence  of  the  mortgage  that  it  did  exist  will  be 
sufficient  to  prove  the  fact,  without  the  production  of  the  mortgage- 
deed— ^tn;W  Alt  V.  Moniram  Khalipay  I.  L.  R  12  CaL  52. 

{g).  In  a  suit  to  recover  possession  of  certain  immoveable  pro- 
perty purchased  at  a  sale  in  execution  of  a  decree,  the  proceedings  con- 
firming the  sale  might  be  received  in  evidence  in  the  absence  of  the 
sale  certificate  to  prove  the  plaintiff's  title — Tara  Prasad  Myte  v. 
Nvmd  Kissore  Giri^  12  C.  L.  R.  448.  See  also  Durga  Naryan  Sen  v. 
Bmi  Madhob  Mazumdar,  I.  L.  R.  8  CaL  199. 

66.  Secondary  evidence  of  the  contents  of  the 
Rules  as  to  documcnts  referred  to  in  section 
notice  to  produce,  sixty-fivc,  clausc  (a),  shall  not  be 
given  unless  the  party  proposing  to  give  such 
secondary  evidence  has  previously  given  to  the 
party  in  whose  possession  or  power  the  document 
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is,  or  to  his  attorney  or  pleader,  such  notice  to 
produce  it  as  is  prescribed  by  law ;  and  if  no 
notice  is  prescribed  by  law,  then  such  notice  as  the 
Court  considers  reasonable  under  the  circumstances 
of  the  case  :  Provided  that  such  notice  shall  not 
be  required  in  order  to  render  secondary  evidence 
admissible  in  any  of  the  following  cases,  or  in  any 
other  case  in  which  the  Court  thinks  fit  to  dispense 
with  it : — 

•  (1-)  When  the  document  to  be  proved  is  itself  a 
notice ; 

(2)  When,  from  the  nature  of  the  case,  the 
adverse  party  must  know  that  he  will  be  required 
to  produce  it ; 

(3)  When  it  appears  or  is  proved  that  the 
adverse  party  has  obtained  possession  of  the  original 
by  fraud  or  force  ; 

(4)  When  the  adverse  party  or  his  agent  has 
the  original  in  Court ; 

(5)  When  the  adverse  party  or  his  agent  has 
admitted  the  loss  of  the  document ; 

(6)  When  the  person  in  possession  of  the  docu- 
ment is  out  of  reach  of,  or  not  subject  to,  the 
process  of  the  Court. 

Procedure  in  Civil  Oases.— Sees.  70, 131, 134, 163  and  164  of  the 
Code  of  Civil  Proceduro  (Act  XIV  of  1882)  lay  down  the  procedure 
to  be  followed  by  the  party  who  applies  for  the  production  or  inspec- 
tion of  documenta  Sec.  60  enjoins  that  where  any  documents  are 
not  in  the  possession  of  the  plaintiff,  he  must,  if  possible,  state  in 
whose  possession  or  power  they  are.  Sec.  79  lays  down  that  the 
defendant  shall  be  required  in  the  summons  to  produce  any  document 
in  his  power  or  possession,  upon  which  he  intends  to  rely  in  support 
of  his  case  or  by  which  he  intends  to  meet  the  plaintiflPa  case. 
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Procednre  in  Oriminal  Oases.— Sees.  04  to  98  of  the  Code  of 
Criminal  Procedure  (Act  X  of  1882)  lay  down  the  procedure  which 
it  would  be  best  to  follow  for  the  production  of  documents  in 
criminal  cases ;  but  it  seems  that  any  reasonable  notice  would  be 
sufl&cient  to  let  in  secondary  evidence. 

Vide  notes  to  sec.  65  ante. 

Notice  to  Produce.— It  is  difficult  to  lay  down  any  general  rule 
as  to  what  the  notice  ought  to  contain,  but  it  seems  that  it  would 
suffice  if  enough  is  stated  in  the  notice  to  induce  the  party  to  believe 
that  a  particular  instrument  will  be  called  for.  —Taylor,  sea  413.  But 
a  mere  notice  to  produce  "  all  letters  and  l>ooks  relating  to  the  cause  " 
has  been  held  by  the  English  Courts  to  be  too  vague.  The  summons 
should  describe  the  required  documents  with  all  convenient  cer- 
tainty. 

Object  of  Notice.— The  object  of  notice  to  produce  is  to  enable 
the  party  to  have  the  document  in  Court  to  produce  it  if  he  likes  ; 
and  if  he  does  not,  then  to  enable  the  opponent  to  give  secondary 
evidence,  and  thus  exclude  the  argtuuent  that  the  opponent  has 
not  taken  all  reasonable  means  to  procure  the  original  which  he 
must  do  before  he  can  be  permitted  to  make  use  of  secondary  evi- 
dence.* 

"  It  would  seem  that  where  a  party  has  notice  to  produce  a  parti- 
cular instrument  traced  to  his  possession,  he  cannot  object  to  second- 
ary evidence  of  its  contents,  on  the  ground  that  previous  to  the 
notice  he  had  ceased  to  have  any  control  over  it,  unless  he  has 
stated  this  fact  to  the  opposite  party,  and  has  pointed  out  to  him 
the  person  to  whom  he  delivered  it ;  neither  can  he  escape  the  effect 
of  the  notice,  by  afterwards  voluntarily  parting  with  the  instrument, 
which  it  directs  him  to  produce."— Taylor,  sec.  440. 

Sufficient  Notice.— (a).  Where  a  party  to  a  suit,  or  his  attorney, 
has  a  document  with  him  in  Court,  he  may  be  called  on  to  produce 
it  without  previous  notice  ;  and  in  the  event  of  his  refusing,  the 
opposite  party  may  give  secondary  evidence. 

(6).  Where  a  defendant,  out  of  the  jurisdiction  of  the  Court,  was 
summoned  to  produce  a  letter  and  did  not  comply  with  the  summons, 
but  appeared  by  pleader  at  the  last  moment  at  the  hearing  of  the 
suit  and  service  of  notice  on  the  pleader  to  produce  the  letter  would 
have  been  nugatory,  secondary  evidence  of  the  contents  of  the  letter 
was  admitted  under  proviso  (6)  of  the  section— ^wAop  MeUua  v. 
The  Vicar  Apostolic  of  Malabar,  I.  L.  R.  2  Mad.  296. 

*  Vid€  Dwytr  v.  CoUitUt  7  Bxch.,  089. 
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OL  5. — (a).  Where  a  commission  to  take  evidence  is  issued  to  a  place 
beyond  the  jurisdiction  of  the  Court  issuing  the  commission,  it  is  not 
necessary  for  the  party,  tendering  secondary  evidence  of  the  contents 
of  a  document,  to  show  that  he  has  given  notice  to  produce  the 
original,  or  that  there  has  been  a  refusal  to  produce  the  original— 
Ralli  v.  Oan  Kim  Swee^  I.  K  R.  0  Cal.  939. 

Dispensing  with  Notice.— The  power  given  to  the  Court  to  dis- 
pense with  the  notice  in  any  case  in  which  it  thinks  fit  is  a  relaxa- 
tion of  the  procedure  in  force  in  the  English  Law  Courts. 

67.  If  a  document   is  alleged   to  be  signed  or  to 
^  ,  ^  .  have  been  written   wholly  or  in  part 

Proof  of  Bigna-  ,        •'  ^ 

t  u  r  e  and  hand-     bj  any  pcrson,  the   signature   or  the 

alleged  to  ^7v^     hand  Writing   of  so   much  of  the  do- 

r«m;:t"Sfo"     cument   as   is   alleged   to  be   in  that 

^^^^'  person's  handwriting  must  be  proved 

to  be  in  his  handwriting. 

Object  and  Scope  of  the  Section. — This  section  does  not  render 
it  necessary  that  direct  evidence  of  the  handwriting  of  the  person 
who  is  alleged  to  have  executed  the  deed  must  be  given  by  some 
person  who  saw  the  signature  affixed.  It  merely  states  with  refer- 
ence to  deeds  what  is  the  universal  rule  in  all  cases,  that  the  person 
who  makes  an  allegation  must  prove  it  It  lays  down  no  new  rule 
whatever  as  to  the  kind  of  proof  which  must  be  given.  It  leaves  it, 
aa  before,  entirely  to  the  discretion  of  the  presiding  judge  of  fact 
to  determine  what  satisfies  him  that  the  document  is  a  genuine  one. 
Vide  remarks  of  Meu'kby  J.,  in  Neel  Kanto  Pandit  v.  Juggobundhoo 
Ohose,  12  B.  L.  R.  App.  18. 

Signature.— The  Act  does  not  define  signature. 

Sec.  2,  Act  XIV  of  1882  (The  Code  of  Civil  Procedure)  thus  de- 
fines the  word  signed  :  *'  Signed  includes  marked,  when  the  person 
making  the  mark  is  unable  to  write  his  name ;  it  also  includes 
stamped  with  the  name  of  the  person  referred  to."  Vide  also  sec. 
3,  Act  III  of  1877  (The  Registration  Act),  and  also  sec.  50,  Act  X 
of  1865  (The  Indian  Succession  Act). 

Method  of  Proof. —  Vide  sees.  45  and  47  ante  and  73  post, 
(a).  The  act  does  not  require  the  writer  of  a  document  to  be  ex- 
amined as  a  witness,  nor  does  this  section  require  the  subscribing 
witnesses  to  a  document  to  be  produced — Abdool  AH    v.  Ahdoor 
Rahamcm,  21  W.  R  429. 
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(b).  The  proof  requiired  by  this  seotion  may  be  any  of  the  recog- 
nized modes  of  proof  and  amongst  others  by  statements  admissible 
under  sec.  32. 

(c).  A  deed  of  conveyance  was  tendered  in  evidence  which  purported 
to  bear  the  signature  of  Q  as  vendor,  and  which  was  duly  attested  by 
four  witnesses.  G,  however,  denied  that  she  had  ever  executed  the  deed, 
and  said  that  the  mark  was  not  her'a  All  the  attesting  witnesses  were 
dead.  A  witness  was  called  who  knew  the  handwriting  of  one  of  the 
attesting  witnesses,  and  who  swore  that  the  signature  of  that  wit- 
ness to  the  attestation  clause  of  the  deed  was  genuine.  Heldf  on 
the  authority  of  Whiteloke  v.  MvAgrave^  2  Cr.  and  M.  511,  that  the 
deed  was  admissible  in  evidence,  its  execution  by  G  being  suffi- 
ciently proved — Ahdulla  Paru  v.  Qunnihaiy  I.  L.  R  11  Bom.  690. 

68.  If  a  document  is  required  by  law  to  be  attest- 
Proof  of  execu-  ^d,  it  shail  not  be  used  as  evidence 
Sui^^''^°'uw  ^^til  one  attesting  witness  at  least 
to  be  attested.  jj^s  been  Called  for  the  purpose  of 
proving  its  execution,  if  there  be  an  attesting  wit- 
ness alive,  and  subject  to  the  process  of  the  Court 
and  capable  of  giving  evidence. 

Bule  of  Law.— (A).  English  Law. — ^The  rule  contained  in  this  sec- 
tion is  probably  the  most  ancient  and  the  most  inflexible  of  all  the 
rules  of  evidence.  Lord  Ellenborough,  in  R,  v.  Harriiigworth^  observed  : 
"  The  rule,  therefore,  is  universal  that  you  must  first  call  the  subscrib- 
ing witness  ;  and  it  is  not  to  be  varied  in  each  particular  case  by 
trying  whether  in  its  application  it  may  not  be  productive  of  some 
inconvenience,  for  then  there  would  be  no  such  thing  as  a  general 
rule.  A  lawyer  who  is  well  stored  with  these  rules  would  be  no 
better  than  any  other  man  that  is  without  them,  if  by  mere  force 
of  speculative  reasoning  it  might  be  shown  that  the  application  of 
such  and  such  a  rule  would  be  productive  of  such  and  such  an  in- 
convenience, and  therefore  ought  not  to  prevail ;  but  if  any  general 
rule  ought  to  prevail,  this  is  certainly  one  that  is  as  fixed,  formal 
and  universal  as  any  that  can  be  stated  in  a  Court  of  justice."  The 
English  law  is  so  inexorable  that  the  rule  applies  even  to  a  cancelled 
or  burnt  deed  ;  as  also  to  one  the  execution  of  which  is  admitted  by 
the  party  to  it ;  and  that  too,  though  such  admission  be  deliberately 
made  either  in  open  Court,  or  in  a  subsequent  agreement,  or  even 
in  a  sworn  answer  to  a  bill  of  discovery  filed  against  the  person  in 
the  cause.  So,  also,  the  attesting  witness  must  be  examined,  though, 
subsequently  to  the  execution  of  the  deed,  he  has  become  blind  ;  and. 
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the  Court  will  not  dispense  with  his  eiamination  on  aooount  of  ill* 
ness,  however  seyere.     Vide  Taylor,  seos.  1641, 1883. 

(B).  Indian  Law.— The  Indian  law,  as  laid  down  in  this  section  and 
the  three  subsequent  sections,  has  relaxed  the  English  law  as  laid  down 
above,  to  a  reasonable  extent,  as  experience  has  shown  that  strict 
application  of  the  rule  is  detrimental  to  justice.  Sees.  68,  69,  70 
and  71  apply  only  to  documents  required  by  law  to  be  attested,  and 
contain  the  following  salutory  provisions  in  regard  to  the  proof  of 
execution  of  such  documents  : — 

Isi. — One  attesting  witness  at  least  should  be  called  for  the  purpose 
of  proving  the  execution  of  such  documents,  if  there  be  an  attesting 
witness  alive  and  subject  to  the  process  of  the  Court  and  capable 
of  giving  evidence. 

2nd. — Where  there  is  no  attesting  witness  alive  and  subject  to  the 
process  of  the  Court  and  capable  of  giving  evidence,  the  handwriting 
of  the  attestation  of  one  attesting  witness  at  least  and  of  the  signature 
of  the  person  executing  the  document  must  be  proved  by  other 
evidence. 

Zrd. — The  admission  of  a  party  to  the  document  of  its  execution 
dispenses  with  the  above  requirements. 

4th, — If  the  attesting  witness  denies  or  does  not  recollect  the 
execution,  other  evidence  of  the  execution  may  be  given. 

Docoments  required  by  Law  to  be  attested.— Documents  required 
by  the  law  of  this  country  to  be  attested,  in  order  to  be  admissible 
in  evidence,  are  the  following  : — 

X^<.— Wills  made  by  persons  other  than  Hindus,  Muhamedans,  or 
Buddhists,  after  January  1866.  Vide  sees.  60  and  331  of  Act  X  of 
1865. 

2n^.— Wills  made  by  Hindus,  Jainas,  Sikhs,  and  Buddhists  on  or 
after  the  1st  day  of  September  1870,  in  the  territories  mentioned  in 
Act  XXI  of  1870. 

3rrf.— A  mortgage,  the  principal  money  secured  by  which  is  one 
hundred  rupees  or  upwards.     Vide  sec.  59  of  Act  IV  of  1882. 

Ath, — A  gift  of  immoveable  property.  Vide  sec.  123,  Act  IV  of 
1882. 

Cunningham  J.,  in  his  Evidence  Act,  says  :  "  The  Transfer  of 
Property  Act,  1882,  also  requires  attestation  in  the  case  of  all 
mortgages,  leases,  gifts,  and  other  transfers  of  immoveable  property, 
in  which  a  document  is  required."  This  opinion  does  not  seem  to 
ns  to  be  quite  correct.    The  Act  provides  that  a  mortgage,    the 
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principal  monej  secured  by  which  is  Bs.  100  or  upwards^  can  be 
effected  only  by  a  registered  instrument  signed  by  the  mortgagor  and 
attested  by  at  least  two  witnesses.  A  similar  provision  is  made  as 
regards  gifts  of  immoveable  property  ;  but  no  such  provision  as  to 
attestation  by  witnesses  as  regards  leasee  and  other  transfers  of  im- 
moveable property  is  to  be  found  in  the  Transfer  of  Property  Act- 
Vide  sees.  54  and  107  of  Act  IV  of  1882. 

EzGeptions  to  the  Bole.— (a).  Sec.  90  post  provides  for  the  pre- 
sumption of  the  authenticity  of  the  signatures  to  a  document  30 
years  old  and  consequently  modifies  the  requirements  of  this  section. 

(6).  According  to  English  law,  when  a  document  is  in  the  posses- 
sion of  the  adverse  party,  who  refuses  to  produce  it  after  notice,  the 
attesting  witness  need  not  be  called  to  prove  the  execution  of  such 
a  document.  It  seems  to  us  that  the  requirements  of  this  section 
may  be  dispensed  with  in  the  case  of  documents,  the  contents  of 
which  may  be  proved  by  secondary  evidence  under  the  provisions 
contained  in  sees.  65  and  66  ante, 

(c).  This  section  does  not  affect  the  Merchants  Shipping  Act,  17 
and  18  Vic,  c.  104. 

69.  If  no  such  attesting  witness  can  be  found, 
or  if  the  document  purports  to  have 
fttteetiDg  witness  been  cxccutcd  in  the  United  King- 
dom, it  must  be  proved  that  the 
attestation  of  one  attesting  witness  at  least  is  in 
his  handwriting,  and  that  the  signature  of  the 
person  executing  the  document  is  in  the  hand- 
writing of  that  person. 

Signature. — No  definition  of  the  word  '  signature '  is  given  iu  the 
Act,  but  the  context  sufficiently  implies  that  the  attestation  of  the 
attesting  witness  must  be  in  his  own  handwriting,  and  that  the 
signature  of  the  person  executing  the  document  must  be  iu  the 
handwriting  of  that  person  ;  consequently  the  word  signature  cannot 
include  and  apply  to  the  affixing  of  a  mark.  No  witness  can,  with 
any  degree  of  certainty,  identify  the  marks  made  by  another  person. 
It  is  therefore  not  reasonable  to  suppose  that  when  the  witnesses 
and  the  executants  of  an  instrument  are  mere  marksmen,  and  when 
none  of  them  can  be  found  to  depose  to  the  execution  of  such  an 
instrument,  the  bare  statement  of  a  third  party  to  the  effect  that 
be  can  identify  the  marks  on  the  instrument  as  marks  made  by  it« 
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executants  and  witnesses  should  be  considered  as  sufficient  proof 
of  the  fact  of  its  execution.  No  doubt  the  definition  of  signature 
contained  in  sec.  3  of  the  Registration  Act,  III  of  1877,  includes 
aud  applies  to  the  affixing  of  a  mark  and  the  word  signed  in  sec.  2 
of  the  Civil  Procedure  Code  has  been  defined  to  include  *  marked ' 
when  the  person  making  the  mark  is  unable  to  write  his  name  ;  but 
a  reference  to  cL  3,  section  50  of  the  Indian  Succession  Act,  X  of 
1865,  and  to  the  cases  decided  under  it,  shows  that  the  word  *'  sign ' 
in  that  clause  does  not  include  a  mark-signature.  (  Vide  Nitye  Oopal 
V.  Nageadra  Nath  Jfittra,  I.  L.  B.  11  Cal.  429,  and  Fernandez  ▼. 
Alves,  I.  L.  B.  3  Bom.  382). 

70.  The  admission   of   a  party   to   an   attested 
Admission    of     document  of  its  execution  by  himself 

party  to^atteated  shall  be  Sufficient  proof  of  its  execu- 
document.  ^Jon   as   agaiust   him,  though  it  be  a 

document  required  by  law  to  be  attested. 

Under  the  present  section,  the  party's  admission  is  sufiOicient  proof 
of  the  execution  of  a  document  as  against  himself.  The  English 
rule  on  the  subject  is  precisely  the  opposite.     Vide  Best,  529. 

Section  22  ante  excludes  oral  admission  of  the  contents  of  a  docu- 
ment, this  section  allows  oral  admission  of  the  execution  of  a  docu- 
ment.   The  two  sections  are  not  conflicting. 

71.  If  the  attesting  witness  denies  or   does   not 
Proof  when  at-     rccollect   the   oxecutiou  of  the  docu- 

d^^^^^the^ecu!  Di^^^,  its  exccution  may  be  proved 
tion.  by  other  evidence. 

Vide  notes  to  the  previous  sections. 

^    ^  ^  ^  72.  An  attested  document  not  re- 

Proof  of  docu-  .111 

ment  not  required     quircd   DV  law  to  be  attested  mav  be 

by  law  to  be  at-       ^  j  -r  -x  i...     x    j 

tested.  proved  as  if  it  was  unattested. 

Vide  notes  to  sec.  68  ante. 

Where  the  witnesses  to  a  deed  of  sale  are  alive,  their  testimony 
is  not  the  only  evidence  by  which  it  can  be  established.  It  may  be 
established  by  any  other  evidence — Daitari  Mahanti  v.  Juggobundku. 
MaJtantiy  23  W.  R.  293. 
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73.  In  order  to  ascertain  whether  a  signature, 
Oomparison  of  Writing  or  Seal  is  that  of  the  person 
wgnature,  writing  \^y  whom  it  purports  to  have  been 
othen  admitted  written  or  made,  any  signature,  writ- 
ing or  seal  admitted  or  proved  to  the 
satisfaction  of  the  Court  to  have  been  written  or 
made  by  that  person  may  be  compared  with  the 
one  which  is  to  be  proved,  although  that  signature, 
writing  or  seal  has  not  been  produced  or  proved 
for  any  other  purpose. 

The  Court  may  direct  any  person  present  in 
Court  to  write  any  words  or  figures  for  the  purpose 
of  enabling  the  Court  to  compare  the  words  or 
figures  so  written  with  any  words  or  figures  alleged 
to  have  been  written  by  such  person. 

The  English  Law.— The  English  law,  as  it  existed  before  1854| 
did  not  allow  the  witness  or  even  the  jury,  except  under  certain 
special  circumstances,  actually  to  compare  two  writings  with  each  other 
to  ascertain  whether  both  were  written  by  the  same  person.  The 
Common  Law  Procedure  Act,  1864,  17  and  18  Vic,  c.  126,  introduced 
as  a  remedy  a  middle  course  in  civil  cases.  Sec.  27  enacted  that, 
'*  Comparison  of  a  disputed  writing  with  any  writing  proved  to, 
the  satisfaction  of  the  Judge  to  be  genuine  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted  to  the  Court  and  jury 
as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute."  By  sec.  103,  this  enactment  applied  to  every  Court  of  Civil 
Jurisdiction  ;  and  the  28  Vic,  c  18,  sees.  1  and  8  extended  its  pro- 
visions to  criminal  cases. 

Different  modes  of  proving  Handwriting.— A  man's  signature 
and  handwriting  may  be  proved  :  1st — By  direct  evidence  of  the 
signature  or  of  the  writing;  2nd— By  an  expert  who  can  compare 
handwritings  ('»ide  sec.  46  ante) ;  3rd — By  a  witness  who  is  acquainted 
with  the  handwriting  of  the  person  who  is  supposed  to  be  writer 
of  the  document  in  question  {vide  sec  47  ante)  ;  and  4th— By  a  com- 
parison made  by  the  Court. 

Unsatiflfactory  Oharacter  of  the  Evidence  of  Comparison  of 
Handwriting. — Evidence  of    comparison  of  handwriting    iA  often 
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extremely  dangerous.  "  Many  persons  write  alike,  having  the  same 
teacher,  writing  in  the  same  office,  being  of  the  same  family, — all 
these  produce  similitude  in  handwriting,  which,  in  common  cases  and 
by  common  observers,  is  not  liable  to  be  distinguished.  The  handwrit^ 
ing  of  the  same  person  varies  at  different  periods  of  life  :  it  is  affected 
^y  *g®>  ^y  infirmity,  by  habit."*  It  is  to  be  remembered  that  men 
of  business  acquire  a  mechanical  style  of  writing  which  obliterates 
all  natural  characteristics,  unless  the  instances  where  the  character 
is  so  strongly  individual  as  not  to  be  modified  into  the  general  mass. 
Men  are  also  taught  to  write  after  one  model,  and  we  often  find  that  the 
style  of  handwriting  is  hei'editary.  Standing  alone  such  evidence  is 
worth  little,  in  a  criminal  case  almost  nothing — its  real  value  being 
as  adminiculum  of  testimony,  but  it  may  become,  slight  evidence 
though  it  is^  cogent  proof,  if  it  is  allowed  to  go  uncontradicted. 

(a).  A  comparison  of  signatures  is  a  mode  of  ascertaining  the  truth 
which  ought  to  be  used  with  very  great  care  and  caution — Srimaty 
Pkodi  Bibi  v.  Oovind  Chunder  Roy,  22  W.  R  272. 

(6).  It  may  be  generally  said  that  no  two  real  signatures  of  any 
person  accustomed  to  write  freely  ever  correspond  exactly,  there  is 
always  some  d^ree  of  diversity  between  them.  And  in  making  the 
comparison  between  two  real  signatures,  the  opinion  of  people  would 
differ  as  the  amount  of  apparent  diversity.  The  judgment  may 
well  enough  be  led  astray,  as  to  the  erroneous  opinion  that  the 
diversity  which  is  apparent,  is  inconsistent  with  the  identity  of  the 
two  signatures.  Vide  the  observations  of  Phear  J.,  in  Lallah  Jha  v. 
MuuL  Bibi  TMebmatool  Ttihra,  21  W.  R.  436. 

(c).  Finding  of  forgery  on  comparison  of  handwriting  only  was 
disapproved  of  in  Kurali  Persad  Misra  v.  Anantra7n  Hajra,  16  W.  R. 
(P.  C.)  16. 

(<i).  The  fact  that  a  memorandum  bore  a  similarity  to  the  proved 
handwriting  of  the  accused  was  held  not  to  be  sufficient  evidence  to 
prove  that  the  memorandum  was  in  the  handwriting  of  the  accused— 
Nobin  Kri$kna  Mukerji  v.  Rasik  Led  Laha,  I.  L.  R.  10  CaL  1047. 

Proved  to  the  satisfaction  of  the  Court.— Where  certain  ryots 
swore  that  they  got  their  pottahs  from  the  hands  of  the  person  who 
professed  to  sign  them,  this  was  held  under  this  section  as  *  proving 
to  the  satisfaction  of  the  Court '  that  the  signatures  were  those  of 
the  lessor—  Tara  Persaud  Tangee  v.  Luckee  Nary  an  Paurai,  21  W.  R  6. 

•  Vide  R,  V.  Mr,  Justiei  Johiuon,  89  How.  St.  Tr.,  475. 
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Public  Documents. 

PubUc  docu-  ^^-  ^^^  following  documents  are 
^^^'  public  documents  : — 

1.  Documents   forming   the   acts,    or  records  of 
the  acts — 

(i)  Of  the  sovereign  authority  ; 
(ii)  Of  oflScial -bodies  and  tribunals  ;  and 
(iii)  Of  public  oflScers,  legislative,  judicial 
and  executive,  whether  of  British 
India,  or  of  any  other  part  of  Her 
Majesty's  dominions,  or  of  a  foreign 
country. 

2.  Public  records  kept  in  British  India  of  private 
documents. 

Definition  of  Public  Docnments. — Public  documents  have  been 
defined  as  the  "  acts  of  public  functionaries,  in  the  Executive,  Legis- 
lative and  Judicial  Departments  of  Government,  including,  under 
this  general  head,  the  transactions  which  official  persons  are  requir- 
ed to  enter  in  books  or  registers,  in  the  course  of  their  public  duties, 
and  which  occur  within  the  circle  of  their  own  personal  knowledge 
and  observation."—!  Greenl.  Ev,,  sec.  470. 

Public  Documents.— (a).  Jummabundi.— A  jummabundi  prepared 
by  a  Deputy  Collector,  while  engaged  in  the  settlement  of  land  under 
Reg.  YII  of  1822,  is  a  public  document  within  the  meaning  of  this 
section—  Taru  Patur  v.  A  hinash  Chunder  Dutt,  I.  L.  B.  4  Oal.  79. 
This  case  was  doubted  by  their  Lordships  in  the  case  of  Bam 
Chundra  Sao  v.  Bunseedhar  Naik^  I.  L.  R.  9  Cal.  74).  Garth  C.  J. 
remarked  :  '*  I  think  it  would  be  extremely  dangerous  to  admit  evi- 
dence of  this  kind  under  the  guise  of  public  documents.  Such 
papers  are  merely  prepared  by  the  Government  as  landlords  for  the 
purposes  of  their  estate,  and  they  appear  to  me  to  be  no  more  evi- 
dence  against  the  tenants  of  that  estate  than  similar  documents 
would  be,  prepared  by  other  landlord."  Their  Lordships,  who  de- 
cided the  case  of  Akshya  Kumar  DtUt  v.  Shama  Charan  PatUanda^ 
I.  L.  R.  16  CaL  586,  also  shared  in  these  doubts. 

(6).  Letters. — Letters  between  district  authorities  are  public  do- 
cuments forming  a  record  of  the  acts  of  public  authorities,  and  as 
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such,  admissible  as  evidence  under  this  section — Prithee  Singh  v. 
The  Court  of  Wards,  23  W.  R.  272. 

{c)'  Plaint. — A  certified  copy  of  a  plaint  was  admitted  in  eridence 
on  the  ground  that  the  plaint  was  a  public  document  as  it  formed 
a  part  of  a  record— Mahomed  Sahahuddin  v.  Wedgeherry,  10  B.  L.  R. 
App.  31.  Mr.  Field  J.  thought  that  this  decision  was  manifestly 
wrong,  and  we  are  disposed  to  agree  with  him. 

(cO-  Eegisters  of  Ohakran  LancU.— The  Registers  of  chakran 
lands  are  public  records  supposed  to  contain  a  correct  list  of  the 
chakran  lands  in  existence  at  the  time  of  the  Decennial  Settlement — 
The  Collector  of  East  Burdwan  v.  Sheikh  Imdad  AH,  W.  R.  (1864) 
368. 

(«).  Becords  of  Oompromise,  Ac— Where  a  suit  is  compromised, 
a  petition  is  presented  in  the  usual  way,  and  the  Court  makes  an 
order  confirming  the  agreement,  which,  with  the  order,  as  well  as  the 
agreement  and  power  of  attorney,  are  all  entered  upon  the  record 
these  papers  become  as  much  a  part  of  the  record  in  the  suit  as  if 
the  case  had  been  tried  and  judgment  given  between  the  parties  in 
the  ordinary  way  ;  and  that  record  is  a  public  document—^Aa^aw 
Meffh  Rani  Koer  v.  Gooroo  Prosaud  Singh,  25  W.  R.  68. 

Private  docu-  ^5-  ^'^  Other  documcnts  are  pri- 
™°^  vate. 

Private  Documents.— (a).  Annumatipatra. — An  annumatipatra 
or  instrument  giving  permission  to  adopt  is  not  a  public  document 
within  the  meaning  of  this  section— ^rwAna  KisHori  Ch<mdhurain 
V.  Kissori  Lai  Rai,  I.  L.  R.  14  Cal.  486. 

(6).  Board  of  Trade  Certificate.— A  certificate  granted  by  the 
Board  of  Trade  is  not  a  public  document  within  the  meaning  of  this 
section — In  the  matter  of  a  collision  between  the  *  Ava '  and  *  Brenhilda ' 
I.  L.  R  6  Cal.  668.  ' 

(c).  Confession,  Eecord  of.— The  record  of  a  confession  of  an 
accused  person  recorded  by  the  Magistrate  of  Bhind,  in  Gwalior, 
probably  is  a  public  docameut— Queen-Empress  v.  Sundar  Sinah. 
I.  L.  R  12  All.  505.  ^ 

{d).  Oovemment  Measurement  Ohitta.-!.  In  a  suit  to  obtain 
possession,  under  a  title  acquired  by  purchase  at  an  auction  of  certain 
lands,  together  with  mesne  profits,  upon  setting  aside  an  alleged 
taluq's  etraami  right  claimed  by  the  defendants,  in  support  of  their 
claim,  produced  cei-tain  documents  purporting  to  be  abstracts  from 
or  copies  of  Government  measurement  chittas,  dated  Mughi  1126-27 
(1764).    These  documents  were  produced  from  the  CoUectorato,  but 
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there  was  nothing  to  show  that  they  were  the  records  of  measure- 
ments made  by  any  Qovernment  officer.  Heldy  that  they  were  not 
public  documents  within  the  meaning  of  this  section — Nittyanund 
Roy  V.  Ahdur  Raheem,  I.  L.  R.  7  Cal.  76. 

2.  Chittas  made  by  Qovemment  for  its  own  private  use  are  nothing 
more  than  documents  prepared  for  the  information  of  the  Collector, 
and  are  not  evidence  against  private  persons  for  the  purpose  of  prov- 
ing that  the  lands  described  therein  are  or  are  not  of  a  particular 
character  or  tenure — Ram  Chundra  Sao  v.  Bwngndhar  Naik^  I.  L.  R. 
9  Cal.  741. 

3.  The  measurement  papers,  prepared  by  a  Butwara  Ameen  deputed 
by  the  Collector  to  make  a  partition,  do  not  come  within  sec  35  of  the 
Act,  and  is  not  a  public  document — Mohi  Chowdkry  v.  Dhiro  Miss- 
rainy  6  C.  L.  R.  139. 

(«).  Teiskhana  Register. — A  Teiskhana  Register  prepared  by  a 
patwari  under  rules  framed  by  the  Board  of  Revenue  under  sec.  16 
of  Regulation  XII  of  1817  is  not  a  public  document  within  the 
meaning  of  this  s^ctXon—Baijnath  Singh  v.  Sukhu  Maton^  I.  L.  R. 
18  Cal.  634. 

( /")•  Miscellaneous. — Plaints,  written  statements,  affidavits,  returns, 
petitions  filed  in  Courts  and  before  public  officers  and  endorsed  by 
them  as  filed,  do  not  belong  to  the  class  of  public  documents.  But 
as  regards  the  entries  showing  that  they  were  filed  and  the  orders 
endorsed  thereon,  they  are  public  documents,  and  such  entries  and 
orders  may  be  proved  by  certified  copies. 

76.  Every  public  officer  having   the   custody   of 
^    .^  ,  a  public  document,  which  any  person 

Certified  copies  *^  .         '  .     n      . 

of  public  docu-  has  a  right  to  inspect,  shall  give  that 
^^^  '  person    on   demand   a   copy  of  it  on 

payment  of  the  legal  fees  therefor,  together  with  a 
certificate  written  at  the  foot  of  such  copy  that  it 
is  a  true  copy  of  such  document  or  part  thereof, 
as  the  case  may  be,  and  such  certificate  shall  be 
dated  and  subscribed  by  such  officer  with  his  name 
and  his  official  title,  and  shall  be  sealed,  whenever 
such  officer  is  authorized  by  law  to  make  use  of 
a  seal ;  and  such  copies  so  certified  shall  be  called 
certified  copies. 
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Explanation. — Any  officer  who,  by  the  ordinary 
course  of  official  duty,  is  authorized  to  deliver  such 
copies,  shall  be  deemed  to  have  the  custody  of  such 
documents  within  the  meaning  of  this  section. 

Scope  of  the  Bectioil. — This  section  in  its  application  is  limited 
to  that  class  of  documents  which  any  persop  has  a  right  to  inspect. 
The  requirements  of  this  section  should  he  strictly  complied  with. 
The  certificate  of  the  copy  heing  a  true  copy,  should  he  signed,  dated 
by  the  proper  officer  and  sealed. 

Eight  to  Inspect.— Mr.  Taylor  says  :  '*  It  may  be  laid  down  with 
tolerable  safety,  as  a  rule  applicable  alike  to  the  genera]  records  of 
the  realm  and  to  all  other  writings  of  a  public  nature,  that  if  the 
disclosure  of  their  contents  would,  in  the  opinion  of  the  Court,  or 
of  the  Chief  Executive  Magistrate,  or  of  the  head  of  the  department 
under  whose  control  they  may  be  kept,  be  injurious  to  the  public 
interests,  an  inspection  would  not  be  granted." — EvL,  6th  Ed., 
sec  1336. 

The  principal  documents  which  the  public  have  a  right  to  inspect 
are— 

U^— Blisters  kept  in  Registration  Offices  under  the  Registration 
Act,  III  of  1877. 

2nd. — Register  of  Members  of  Joint  Stock  Company,  Act  VI  of 

1883,  and  documents  kept  by  the  Register  of  Joint  Stock  Companies. 

.  2r<L — Books  kept    by    the   Administrator-General    showing    the 

accounts  of  each  estate,  receipts,  disbursements,  debts,  &c. — Act  II 

of  1874. 

Ath, — Marriage  Registers  under  Act  XV  of  1872  (Christian  Marriage 
Act). 

6<A,— Register  of  Copyright,  Act  XX  of  1847. 

6^^. — Declarations  of  Owners  of  Presses  and  Periodicals  under  Act 
XX  of  1867. 

7<A.— Registers  of  British  Ships,  Act  X  of  1841. 

8M.— Registers  of  Log  Books,  Act  I  of  1869. 

9/A.— Registers  kept  under  the  Oudh  Land  Revenue  Act,  XVII  of 
187a 

Oertiiled  and  Examined  Copy. — "  The  difference  between  a  cer- 
tified and  examined  copy  is,  that  the  former  is  made  by  an  official 
whose  duty  it  is  to  furnish  copies  to  parties  who  have  an  interest 
in  the  subject-matter  and  a  right  to  apply  for  them  on  payment  or 
otherwise.    The  latter  are  those  which  any  private  individual  makes 

33 
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from  the  original^  with  which,  haviog  compared  it  by  ezaminatioDy 
he  is  enabled  to  swear  that  it  is  a  true  copy." — Norton,  sea  455. 

Eecords  of  Oivil  Oonrts.— Sections  217  and  580  of  the  Code  of 
Civil  Procedure  provide  for  copies  of  the  judgment  and  decree  of 
first  instance  and  on  appeal  The  following  rules  have  been  framed 
by  the  Calcutta  High  Court  on  the  subject  of  furnishing  certified 
copies  of  the  records  of  a  Civil  case  to  parties  or  others  : —  (1).  A 
plaintiff,  or  a  defendant,  who  has  appeared  to  the  suit,  is  entitled 
at  any  stage  of  the  suit  to  obtain  copies  of  the  records  of  the  suit, 
including  exhibits,  which  have  been  put  in  and  finally  accepted  by 
the  Court  as  evidence.  A  party  who  has  been  ordered  to  file  a 
written  statement  is  not  entitled  to  inspect  or  take  a  copy  of  a 
written  statement  filed  by  another  party  until  he  has  filed  his  own. 
(2).  A  stranger  to  the  suit  may,  after  decree,  obtain,  as  of  course, 
copies  of  the  plaint,  written  statements,  affidavits,  and  petitions  filed 
in  the  suit ;  and  may,  for  sufficient  reason  shown  to  the  satisfaction 
of  the  Court,  obtain  copies  of  any  such  documents  before  decree. 
(3).  A  stranger  to  the  suit  may  also  obtain,  as  of  course,  copies  of 
judgments,  decrees  or  orders  at  any  time  after  they  have  been  passed 
or  made.  (4).  A  stranger  to  the  suit  has  no  right  to  obtain  copies 
of  exhibits  put  in  evidence,  except  with  the  consent  of  the  person 
by  whom  they  were  produced.  Vide  General  Bules  and  Circular 
Orders,  Part  I,  Chapter  IV,  Rule  6,  p.  120. 

Beeords  of  Criminal  OourtB.— (a).  In  the  exercise  of  the  powers 
conferred  by  sec.  35  of  the  Court  Fees  Act,  VII  of  1870,  and  in 
Bupercession  of  previous  notifications,  the  Governor-Qeneral  in 
Council  remitted  the  fees  payable  under  the  said  Act  on  the  following 
documents,  namely : — 

1.  Copy  of  a  chaise  under  sec,  210  of  the  Code  of  Criminal 
Procedure,  1882,  or  of  a  translation  thereof,  when  the  copy  is  given 
to  an  accused  person. 

2.  Copy  of  the  evidence  of  supplementary  witnesses  after  commit- 
ment, when  the  copy  is  given  under  sec.  219  of  the  said  Code  to  an 
accused  person. 

3.  Copy  or  translation  of  a  judgment  in  a  case  other  than  a 
summons-case,  and  copy  of  the  heads  of  the  Judge's  charge  to  the 
jury,  when  the  copy  or  translation  is  given  under  sec.  371  of  the 
said  Code  to  an  accused  person. 

4.  Copy  or  translation  of  a  judgment  in  a  summons-case,  when  the 
accused  person  to  whom  the  copy  or  translation  is  given  under  sec 
371  of  the  said  Code  is  in  jaiL 
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6.  Copy  of  an  order  of  maiDtenance,  when  the  copy  is  given  under 
sec  490  of  the  said  Code  to  the  person  in  whose  favor  the  order  is 
made,  or  to  his  guardian,  if  any,  or  to  the  person  to  whom  the  cdlow- 
anoe  is  to  he  paid. 

6.  Copy  furnished  to  any  person  affected  by  a  judgment  or  order 
passed  by  a  Criminal  Court  of  the  Judge's  charge  to  the  jury,  or  of 
any  order,  deposition  or  other  part  of  the  record,  when  the  copy  is 
not  a  copy  which  may  be  granted  under  any  preceding  clause  of  this 
notification  without  the  payment  of  a  Court-fee,  but  is  a  copy  which 
on  its  being  applied  for  under  sec.  54&  of  the  said  Code,  the  Judge 
or  Magistrate,  for  some  special  reason  to  be  recorded  by  him  on  the 
copy,  thinks  fit  to  furnish  without  such  payment. 

7.  Copies  of  all  documents  furnished  imder  the  orders  of  any  Court 
or  Magistrate  to  any  Qovemment  Advocate  or  Pleader,  or  other  person 
specially  empowered  in  this  behalf  for  the  purpose  of  conducting 
any  trial  or  investigation  on  the  part  of  the  Qovemment  before  any 
Criminal  Court. 

&  Copies  of  all  documents  which  any  such  Advocate,  Pleader 
or  other  person  is  required  to  take,  in  oonnection  with  any  such  trial 
or  investigation,  for  the  use  of  any  Court  or  Magistrate,  or  may 
consider  necessary  for  the  purpose  of  advising  the  Government  in 
connection  with  any  crinunal  proceedings. 

9.  Copies  of  judgments  or  depositions  required  by  officers  of  the 
Police  Department  in  the  course  of  their  duties. 

Vide  Notification,  Government  of  India,  No.  310  of  21st  January 
1886  ;  C.  O.  No.  1  of  12th  February  1886.  Vtd€  also  (a)  Notification 
of  Government  of  India,  No.  1361  of  24th  June  1881  ;  C.  O.  No.  9 
of  7th  September ;  {b)  Notification,  Government  of  India,  No.  2520 
of  6th  AprU  1872  ;  (c)  Cktzette  of  Indioy  1873,  p.  520. 

{dy.  An  accused  is  entitled  to  get  copies  of  depositions  of  witnesses, 
on  payment  of  the  legal  fees  therefor.  Vide  sees.  210  and  548  of 
Act  X  of  1882. 

(e).  All  prosecutors  whose  charges  are  dismissed,  are  affected  by  the 
order  of  discharge,  and  are,  therefore,  entitled  to  obtain  copies  of 
the  order  made  by,  and  of  the  depositions  taken  before,  the  Magis- 
trate—^ani;  ofBerbgcd  v.  Dinonath  Roy^  I.  L.  R.  8  Cal.  166. 

77.  Such  certified  copies  may   be   produced   in 

Proof  of  docu-     pi'oof  of  the   contents   of  the  public 

"^'"f^^^rtmwi    ^^cuments   or  parts   of    the   public 

copies.  documents  of  which  they  purport  to 

be  copies. 
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Private  Docnments  filed  in   a  Suit  for  Pnrpoees  of  Bri- 

dence.— This  section  and  the  preceding  one  refer  to  public  docu- 
ments, and  are  inapplicable  to  kobalaSf  &c.,  filed  in  a  suit  for 
the  purposes  of  evidence — Harihur  Mozumdar  v.  Charun  Manjhu 
22  W.  R.  355.  V%d€  also  Krishna  Euhore  Chowdhtarani  y.  KUori 
Lai  Rai,  I.  L.  R.  14  CaL  486. 

Record  of  Suit  Oompromised. — Where  a  suit  is  compromised, 
and  a  petition  is  presented  in  the  usual  way,  and  the  Court  makes 
an  order  confirming  the  agreement  which  with  the  order,  as  well  as 
the  agreement  and  power-of-attomey,  are  all  entered  upon  record, 
these  papers  become  as  much  a  part  of  the  record  in  the  suit  as  if 
the  case  had  been  tried,  and  judgment  given  between  the  parties  in 
the  ordinary  way  ;  and  that  record  is  a  public  document  and  may  be 
proved  by  an  office  copy — Bhagain  Megh  Rani  Koer  v.  Ouru  Prasud 
Singhy  25  W.  R.  68. 

Special  Oondition  Entry  in  Register  of  Mahummedan  Mar- 
riage.— An  entry  of  a  *  special  condition '  in  a  registry  of  Mahum- 
medan Marriages  under  Bengal  Act,  I  of  1876,  may  be  proved  by  a 
certified  copy — Khadem  AH  v.  Tajimunnissaf  I.  L.  R.  10  Cal.  608. 

Oopy  of  Plaint. — In  Mahomed  Sahahudin  v.  Wedgeherryy  10  R  L.  R. 
App.  31,  the  Court  admitted  the  certified  copy  of  a  plaint  as  evidence. 
This  ruling  is  of  doubtful  authority. 

Proof  of  other         78.  The  foUowing  public  documents 

official  docu-  «  i  #»  n 

meats.  may  be  proved  as  follows  : — 

(1)  Acts,  orders  or  notifications  of  the  Execu- 
tive Government  of  British  India  in  any  of  its 
departments,  or  of  any  Local  Government  or  any 
department  of  any  Local  Government, 

By  the  records  of  the  departments,  certified  by 
the  heads  of  those  departments  respectively, 

Or  by  any  document  purporting  to  be  printed 
by  order  of  any  such  Government : 

(2)  The  proceedings  of  the  Legislatures, 

By  the  journals  of  those  bodies  respectively,  or 
by  published  Acts  or  abstracts,  or  by  copies  pur- 
porting to  be  printed  by  order  of  Government : 
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(3)  Proclamations,  orders  or  regulations  issued 
by  Her  Majesty  or  by  the  Privy  Council,  or  by 
any  department  of  Her  Majesty's  Government, 

By  copies  or  extracts  contained  in  the  London 
Gazette f  or  purporting  to  be  printed  by  the  Queen's 
Printer. 

(4)  The  acts  of  the  Executive  or  the  proceed- 
ings of  the  Legislature  of  a  foreign  country, 

By  journals  published  by  their  authority,  or 
commonly  received  in  that  country  as  such,  or  by 
a  copy  certified  under  the  seal  of  the  country  or 
sovereign,  or  by  a  recognition  thereof  in  some 
public  Act  of  the  Governor-General  of  India  in 
Council : 

(5)  The  proceedings  of  a  municipal  body '  in 
British  India, 

By  a  copy  of  such  proceedings,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  purport- 
ing to  be  published  by  the  authority  of  such  body : 

(6)  Public  documents  of  any  other  class  in  a 
foreign  country, 

By  the  original,  or  by  a  copy  certified  by  the 
legal  keeper  thereof,  with  a  certificate  under  the 
seal  of  a  Notary  Public,  or  of  a  British  Consul  or 
diplomatic  agent,  that  the  copy  is  duly  certified 
by  the  oflScer  having  the  legal  custody  of  the 
original,  and  upon  proof  of  the  character  of  the 
document  according  to  the  law  of  the  foreign 
country. 

Proof  of  Public  DocomentB  under  English  Law.— (a).  The  Docu- 
mentary Evidence  Act,  186S,  31  and  32  Vict.  Cap.  37,  and  34  and  86 
Viet.  Cap*  70,  proyide  for  the  proof  of  the  contents  of  proclamations 
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by  Her  Mc^'esty  or  by  the  Privy  Oounoil  and  various  officials  by 
copies  certified  by  the  several  officials  thereio  denoted. 

(b).  Lwrd  Brougham's  Act,  14  and  16  Vict.  Cap.  99,  sec.  7,  and  28 
and  29  Vict  Cap.  63,  sea  6,  provide  for  the  proof  in  England  and 
Ireland  of  proclamations,  treaties  and  other  Acts  of  State  of  Foreign 
States,  or  of  British  Colonies,  and  of  judgments,  decrees,  orders  and 
other  judicial  proceedings  of  Courts  in  such  States  or  Colonies. 

(c).  The  Naturalisation  Act,  1870, 33  Vict.  Cap.  14,  sec.  12,  provides 
for  the  proof  of  declarations,  certificates  and  entries  under  the  Act. 

((/).  As  to  regulations  made  by  the  Board  of  Trade  under  the 
Merchant  Shipping  Act,  Amendment  Act,  see  26  and  26  Vict  Cap. 
63,  sea  26. 

Of  any  other  dags,  means,  than  those  mentioned  in  sub-section 

Proof  by  Recitals  in  Statutes,  Acts,  Ac.—  Vide  sea  37  ante. 
Presumptions  as  to  Seals,  Signatures,  ice.—  Vide  sea  82  post. 

Presumptions  as  to  Documents. 

79.  The   Court  shall  presume   every  document 
^  purporting  to  be  a  certificate,  certified 

Presumption  as      ^^  "  ii-i.. 

to  gBDumeness  of  COpy,  01'  Othcr  dOCUmcnt,  which  IS 
certified  copies.  ii  jii         jxi.  i**ii 

^  by  law   declared  to  be  admissible  as 

evidence  of  any  particular  fact,  and  which  purports 
to  be  duly  certified  by  any  officer  in  British  India, 
or  by  any  officer  in  any  Native  State  in  alliance 
with  Her  Majesty,  who  is  duly  authorized  thereto 
by  the  Governor-General  in  Council,  to  be  genuine  : 

Provided  that  such  document  is  substantially 
in  the  form  and  purports  to  be  executed  in  the 
manner  directed  by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer 
by  whom  any  such  document  purports  to  be  signed 
or  certified  held^  when  he  signed  it,  the  official 
character  which  he  claims  in  such  paper. 

AppUcation  of  the  Section.— This  section  applies  onlj  to  certi- 
ficatesi  or  other  documents  which  purport  to  be  duly  certified  by 
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any  officer  in  British  India,  or  by  any  officer  in  any  Natiye  State 
in  alliance  with  Her  Majesty.  The  last  clause  of  the  section  pro- 
yidee  for  presumption  as  to  official  character.  Evidence  may  be 
given  by  the  party  against  whom  such  copy  is  sought  to  be  used, 
to  show  that  the  certificate,  certified  copy,  or  other  document  is  not 
genuine,  or  that  the  officer  by  whom  such  document  purports  to  be 
signed  or  certified  does  not  hold  the  official  character  which  he  claims 
in  such  paper. 

When  Original  to  Pberodnced.— On  a  trial  for  perjury,  in  any 
affidavit,  deposition  or  answer,  or  for  forgery  with  respect  to  any 
record,  the  original,  if  in  existence,  must  be  produced — R,  v.  Mtlner^ 
2  Foster  and  Ftnlasonf  10.  So,  also,  if  there  be  aify  question  as  to 
the  existence  or  contents  of  the  record. 

80.  Whenever   any  document  is  produced  before 
Presumption  as     aoy  Court,  purporting  to  be  a  record 
^u^r^rdTf     ^r  memorandum   of  the   evidence,  or 
evidence.  of  any   part   of  the   evidence,   given 

by  a  witness  in  a  judicial  proceeding  or  before  any 
officer  authorized  by  law  to  take  such  evidence,  or 
to  be  a  statement  or  confession  by  any  prisoner 
or  accused  person,  taken  in  accordance  with  law, 
and  purporting  to  be  signed  by  any  Judge  or 
Magistrate,  or  by  any  such  officer  as  aforesaid,  the 
Court  shall  presume  that  the  document  is  genuine  ; 
that  any  statements  as  to  the  circumstances  under 
which  it  was  taken,  purporting  to  be  made  by  the 
person  signing  it,  are  true,  and  that  such  evidence, 
statement  or  confession  was  duly  taken. 

Scope  of  the  Section. — The  rule  here  laid  down  refers  only  to 
judicial  records  of  Courts  in  Her  Majesty's  dominions.  The  section 
provides  inter  alia,  that  the  Court  shall  presume  that  the  evidence 
or  confession  was  duly  taken.  This  presumption  gives  rise  to  the 
other  presumption  that  the  document  contains  the  actual  statements 
of  the  person  said  to  have  made  them,  and,  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  signature  is  that  of  the  accused 
person.*    It  is,  however,  necessary  that  the  evidence  should  purport 

*  ri<U  Titu  Jtfaya  v.  The  Queen,  I.  L.  R.  8  CaL  618  (note). 
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to  have  been  recorded  in  aocotdance  with  the  proTisions  of 
Chapter  XY  of  the  Civil  Procedure  Code,  in  civil  matters,  and  of 
Chapter  XXV  of  the  Criminal  Procedure  Code,  in  criminal  caaes  ; 
aa  to  confessions,  the  provisions  of  sections  164  and  533  should  be 
observed.  Statements  made  by  persons  to  Police-officers  during  the 
course  of  a  Police  enquiry  do  not,  therefore,  come  within  the  pur- 
view of  this  section.  Statements  reduced  to  writing  by  a  Police- 
officer  under  section  162,  Criminal  Procedure  Code,  cannot  have  the 
effect  of  a  deposition.* 

Depositioii  of  a  Witness  when  admissible  in  Evidence  against 
him  in  snbsdqnent  Proceeding. — (a).  A  deposition  given  by  a  person 
is  not  admissible  in  evidence  against  him  in  a  subsequent  proceeding 
without  its  being  first  proved  that  he  was  the  person  who  was 
examined  and  gave  the  deposition — Queen-Empress  v.  Durga  Sonar y 
I.  L.  R.  11  CaL  680. 

(().  The  deposition  of  a  witness  in  a  civil  suit  taken  down  in  a 
language  other  than  that  in  which  the  evidence  was  given  is  not 
admissible  in  evidence  in  a  proeecution  against  him  for  perjuiy  in 
respect  of  the  statements  made  by  him,  unless  the  provisions  of 
sections  182  and  183  of  the  Civil  Procedure  Code,  Act  X  of  1877, 
have  been  complied  with — In  the  matter  of  Ifai/adeb  Oossamt^ 
I.  L.  R.  6  Cal.  762. 

(c).  A  deposition  given  by  a  witness  in  a  mutation  case  is  a  docu- 
ment entitled  to  be  received  as  evidence  in  a  subsequent  suit — 
Budree  Lai  v.  Bhoosee  Khan,  26  W.  B.  134 

(d).  In  a  case  of  giving  false  evidence,  the  English  record  written 
by  the  Magistrate  was  put  in  to  prove  what  the  accused  had  stated 
before  him.  The  document  was  not  interpreted  to  the  accused  in 
the  language  in  which  it  was  given,  or  which  he  understood  ;  uor 
was  it  read  over  in  accordance  with  the  requirements  of  sec.  339,  Code 
of  Criminal  Procedure,  in  the  presence  of  the  person  then  accused. 
Held,  that  the  English  record  of  the  Magistrate  was  not  legal  evi- 
dence of  what  the  prisoner  said  before  the  Magistrate—  The  Queen 
v.  Mungul  Doss,  23  W.  R  (Cr.)  28. 

(tf).  In  the  case  of  Qv^en  v.  Oonouri,  22  W.  E.  (Cr.)  2,  the  depctsi- 
tion  of  the  prisoner  given  in  Hindustani,  but  taken  in  English  by 
the  Magistrate,  and  the  memorandum  at  the  foot  of  the  deposition 
that  it  was  read  to  the  witness  and  was  by  him  acknowledged  to  be 
correct,  though  held  not  to  be  quite  satisfactory  (as  the  person  who 
took  down  in  English  what  the  prisoner  had  said  in  Hindustani  was 
not  examined  as  a  witness,  and  the  prisoner  had  no  opportunity  of 

•  Vide  1.  Raghuni  Singh  v.  Bmprtu,  I.  L.  R.  9  Cal.  455. 

2.  Quten^Bmpresi  v.  Sitaram  Vithal,  I.  L.  R   11  Bom.  657. 
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cross-exAtmning  him)  'was  admitted  as  a  proper  deposition  within 
the  provisions  of  Act  X  of  1872,  and  the  memorandum  was  taken 
under  this  section  as  evidence  of  the  facts  stated  in  it  and  as  afford* 
ing  some  evidence  that  the  translation  was  correct 

(  /).  The  confession  of  a  witness  in  the  shape  of  a  former  deposition 
can  be  used  as  evidence  against  a  prisoner  only  on  the  condition 
prescribed  by  sec.  249,  Cr.  P.  Code  (Act  X  of  1872) ;  that  is,  it  must 
have  been  duly  taken  by  the  committing  officer  in  the  presence  of 
the  person  against  whom  it  is  to  be  used.  The  certificate  of  the 
Magistrate  appended  to  such  confession,  in  order  to  afford  primAfadm 
evidence  under  this  section  of  the  circumstances  mentioned  in  it 
ralative  to  the  taking  of  the  statement,  ought  to  give  the  flbots 
necessary  to  render  the  deposition  admissible  under  sec.  249— Qt^^n 
V.  Nuuurdin,  21  W.  R.  (Cr.)  5. 

{g).  The  failure  of  the  Civil  Court  in  a  case  of  perjury  to  mak^ 
a  memorandum  of  the  evidence  of  the  accused  when  examined  before 
it  does  not  vitiate  the  depositions,  if  the  evidence  itself  was  duly 
recorded  in  the  language  in  which  it  was  delivered  in  such  Court— ^ 
Behari  Lai  Bote  and  others,  9  W.  B.  (Cr.)  69. 

(h).  A  revenue  official  was  charged  with  the  offence  of  attempting 
to  receive  a  bribe  from  certain  raiyats  who  gave  evidence  for  thi 
prosecution,  and  he  was  convicted.  He  subsequently  charged  the 
raiyats  with  having  conspired  to  bribe  him,  and  in  their  trial  their 
depositions  in  the  previous  case  were  tendered  in  evidence  for  the 
prosecution,  ffeld,  that  the  depositions  should  have  been  admitted 
in  eyidenoe —Queen-JSmpresi  v.  Samtappa,  I.  L.  R.  15  Mad.  63.  (  Vide 
case  of  The  Queen  v.  Oopal  Dose,  L  L.  R.  3  Mad.  271). 

Deposition  of  Medical  Witness.— (a).  Before  the  deposition  of 
a  medical  witness  taken  by  a  committing  Magistrate  can,  under  sec. 
509  of  the  Code  of  Criminal  Procedure,  be  given  in  evidence  at  the 
trial  before  the  Court  of  Session,  it  must  either  appear  from  th^ 
Magistrate's  record,  or  be  proved  by  the  evidence  of  witnesses,  t^ 
have  been  taken  and  attested  by  the  Magistrate  in  the  presence  of 
the  accused.  The  Court  is  neither  bound  to  presuuM  under  ^his 
section,  nor  ou^t  it  _to  presume  under  sec  114,  ill.  (0),  that 
the  deposition  was  so  taken  and  attested.  A  Magistrate  should 
take  and  attest  a  deposition  in  the  presence  of  the  accused,  and 
should  also,  by  the  use  of  a  few  apt  words  on  the  face  of  the  depo^i^ 
tion,  make  it  apparent  that  he  has  done  bo— Eachalt  Hart  v.  Queene 
Empress,  L  K  R.  18  Cal.  129.  * 

Vide  also  1.  Queen-Empress  v.  Riding,  I.  li  R.  9  Alii  720.      .   •       \ 
.     Ji.  Qiieen-Empi-essv,  Pahp  Singh,  I,.  luK  10  All.  174. 

J34 
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Oonfession.— (a).  A  confession  of  an  accused  person  reconted  b^ 
the  Magistrate  of  Bhind  in  Gwalior,  was  held  admissible  in  evidence 
under  this  section  and  probably  under  sec.  74  anto,  as  against  the 
person  by  whom  it  was  made,  when  the  said  accused  was  on  his 
trial  In  a  British  Court  of  J UBtiGe— Queen-Empress  v.  Sunder  Singh 
and  oihersy  I.  L.  B.  12  AIL  595. 

(6).  As  to  recording  confessions  in  English,  vide  1,  Queen-Empress 
V.  NUmadhah  Mittra,  I.  L.  B.  15  Cal.  695 ;  2,  Queen- Empreu  v. 
Viran  and  others,  I.  L.  B.  9  Mad.  224 ;  3,  Empress  v.  Anantaram^ 
I.  L.  B.  5  Cal.  (F.  B.)  854. 

Vide  notes  to  sees.  29  and  33  ante, 

81.  The  Court  shall  presume  the  genuineness  of 

every  document  purporting  to  be  the 
to  QaEetulft,  newt!  Londou  Gazette  or  the  Gazette  of  India^ 
n^^  ?i^iu!  or  the  Government  Gazette  of  any 
dSSumei^  ^^^  Local  Government,  or  of  any  colony, 
dependency  or  possession  of  the 
British  Crown,  or  to  be  a  newspaper  or  journal, 
or  to  be  a  copy  of  a  private  Act  of  Parliament 
printed  by  the  Queen's  Printer,  and  of  every  docu- 
ment purporting  to  be  a  document  directed  by  any 
law  to  be  kept  by  any  person  if  such  document  is 
kept  substantially  in  the  form  required  by  law  and 
is  produced  from  proper  custody. 

Proper  Onstodj. — Documents  are  said  to  be  in  proper  custody 
if  they  are  in  the  place  in  which,  and  under  the  oare  of  the  persoa 
with  whom,  they  would  naturally  be  ;  but  no  custody  is  improper 
if  it  is  proved  to  have  had  a  legitimate  origin,  or  if  the  circumstances 
of  the  particular  case  are  such  as  to  render  such  an  origin  probable. 
Bee  explanation  to  sec.  90  poet. 

Vide  sec.  37  ante. 

82.  When  any  document  is  produced  before  any 

Court,  purporting  to  be  a  document 
to^d^mSnt^d!  which,  by  the  law  in  force  for  the 
It^a'  'li^tt  time  being  in  England  or  Ireland, 
prooi  of  seal  or     ^Quld  bc  admissible  in   proof  of  any 

particular   in   any   Court  of  Justice 
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in  England  or  Ireland,  without  proof  of  the  sale 
or  stamp  or  signature  authenticating  it,  or  of  the 
judicial  or  official  character  claimed  by  the  person 
by  whom  it  purports  to  be  signed,  the  Court  shall 
presume  that  such  seal,  stamp  or  signature  is 
genuine,  and  that  the  person  signing  it  held,  at  the 
time  when  he  signed  it,  the  judicial  or  official 
character  which  he  claims,  and  the  document  shall 
be  admissible  for  the  same  purpose  for  which  it 
would  be  admissible  in  England  or  Ireland. 

Documents  which,  under  the  ProviBions  of  the  English  Statute 
Law,  can  be  proved  by  certified  Copies,  and  which  are  of  likely 
occurrence  in  Indian  Courts.— Begistera  of  Births,  Marriages  and 
Deaths  made  pursuant  to  the  Registration  Act,  6  and  7  W.  IV  o.  86  ; 
Begisters  of  Marriages  of  British  Subjects  which,  since  28th  July 
1849,  have  been  kept  by  British  Consuls,  and  certified  copies  of  which 
have  been  transmitted  to  the  Registrar-General,  12  and  13  Vic.  c.  68, 
aeo.  11 ;  Registers  of  British  Ships  and  all  declarations  made 
under  the  Merchant  Shipping  Act,  1854,  Part  II,  as  to  ownership, 
measurement,  and  registry  of  British  Ships,  17  and  18  Vic.  c.  104^ 
sec.  107  ;  the  Regulations  for  preventing  collisions  at  sea,  and  the 
rules  concerning  lights,  fog-signals,  steering  and  sailing  may  be 
proved  either  by  the  production  of  the  Gazette  in  which  any  order 
in  Council  concerning  them  is  published,  or  a  copy  of  them  purport* 
ing  to  be  signed  by  one  of  the  Secretaries  or  Assistant  Secretaries 
to  the  Board,  or  to  be  sealed  with  the  seal  of  the  Board.  Documents 
transmitted  by  shipping  masters  and  officers  of  customs  to  the 
B^^trar- General  of  Seaman,  under  17  and  18  Vic.  c.  104,  sec.  277, 
may  also  be  proved  by  a  certified  copy.— Taylor,  sea  1602. 

Documents  receivable  under  English  Law  without  Proof  of 
Seal  or  Signature.— Veio^  33  and  34  Vic.  c.  52  ;  14  and  15  Via 
c.  99,  sec.  7  ;  sec.  2  of  the  Documentary  Evidence  Act,  8  and  9 
Vic.  c.  113  ;  see  9  of  Lord  Brougham's  Act,  14  and  15  Vic  c  99. 
Vide  also  d.  6,  sec.  57  ante. 

83.  The  Court  shall  presume  that  maps  or  plans 

PreeumpUonas     purporting   to  be   made  by   the   au- 

^^a'thS    thority  of  Government  were  so  made, 

of  Government.       j^^d  are  accuratc  ;   but  maps  or  plangi 


Digitized  by 


Google 


268  THE  INDIAN  EVIDKNCK  ACT.  [SkC.  83. 

made  for  the  purposes  of  any  cause  must  be  proved 
to  be  accurate. 

Vide  notes  to  sec  36  ante. 

Accurate.— (<%)•  The  word  accurate  means  accuracy  of  the  drawing 
and  correctness  of  the  measurement  It  certainly  does  not  refer 
to  laying  boundaries  according  to  the  rights  of  parties — Omtrta  Lai 
Choxodhury  v.  Kali  Persaud  Saha,  25  W.  R.  179. 

(6).  The  accuracy  of  a  thackbust  map  must  be  presumed  under 
this  section — NiamattiUah  Khadvra  v.  HimmtU  Ali  Ehadim,  22  W. 
R.  619. 

(c).  The  fact  that  a  surrey  map,  made  by  the  authority  of  the 
Oovemment,  has  been  annulled  and  superseded  by  an  order  of  the 
Board  of  Revenue,  and  that  a  fresh  survey  has  been  taken,  and  a 
map  made  in  accordance  therewith,  does  not  affect  the  presumption 
allowed  under  this  section,  as  to  the  accuracy  of  the  former  survey 
map — Juggeehw  Singh  v.  Bycanta  Nath  Dutt^  I.  L.  R  5  Cal.  822. 

{dy.  The  statements  in  thackbust  map  made  at  a  revenue  survey, 
of  lands  being  debutter,  appeared  on  the  face  of  it  to  have  been  made 
as  pointed  out  by  agents  on  behalf  of  the  proprietor  of  the  mouzah 
and  the  principal  tenants  in  the  presence  of  the  agents  of  the  holders 
of  estates  in  the  neighbouring  mouzahs.  The  Amin,  who  made  the 
xnap,  had  to  lay  down  boundaries,  but  had  no  authority  to  decide 
what  lands  were  debutter.  This  section  has  not  the  effect  of  making 
those  statements'  evidence— /xroo  Kumari  v.  Lalonmoni^  I.  L.  B, 
18  CaL  (P.  C.)  224. 

Inadmisaible  Documents.— (a).  Ohittahs.— Chittahs  made  by 
Government  for  its  own  private  use  are  nothing  more  than  documents 
prepared  for  the  information  of  the  Collector,  and  are  not  evidence 
against  private  persons  for  the  purpose  of  proving  that  the  lands 
described  therein  are  of  a  particular  description  or  tenure— ^m 
Chundra  Sao  v.  Bunekidhar  Naik,  I.  L.  R.  9  CaL  741. 

Hap  preiMured  by  Goyemment  Officer  in  charge  of  Khas  Mehal. 

—(a).  A  map  prepared  by  an  officer  of  Oovemment  while  he  was 
in  charge  of  a  Khas  Mehal^  the  Government  being  in  possession  of 
that  mehal  merely  as  a  private  proprietor,  does  not  come  within  the 
purview  of  this  section.  It  cannot  be  presumed  to  be  accurate,  but 
it  is  admissible  under  sec.  13,  as  evidence  of  possession  or  assertion 
of  right— /a^ma/ai  MuUxck  v.  Dwarkanxth  Mahonti,  I.  L.  R  5  Cal. 
387. 
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84-  The   Court  shall   presume  the  genumeueBS 
PnsBumptionaa     of  every  book  purporting  to  be  print- 
UwJ^iLTw^^    edor   published  under  the  authority 
of  dedflions.  of  the   Government  of  any  country, 

and  to  contain  any  of  the  laws  of  that  country, 
and  of  every  book  purporting  to  contain  reports 
of  decisions  of  the  Courts  of  such  country. 

Vide  Act  XVIII  of  1875  (Tho  Indian  Law  Reports  Act). 
Vide  aecs.  38,  67,  74  and  78  ante. 

85.  The   Court   shall  presume  that  every  docu- 

ment  purporting   to  be  a  power-of- 

Presumption  as  ■ 

to  powers-of-at-  attorney,  and  to  have  been  executed 
^°^"  before,   and  authenticated  by,  a  No- 

tary Public,  or  any  Court,  Judge,  Magistrate, 
British  Consul  or  Vice-Consul,  or  representative 
of  Her  Majesty  or  of  the  Government  of  India» 
was  so  executed  and  authenticated. 

The  provisions  of  sec.  33,  Act  III  of  1877  (Registration  Act)  as 
to  powers-of-attomej  recognized  for  the  purposes  of  that  Act|  are 
not  affected  by  the  present  Act 

Notary  PnbUc—  Vide  41  Geo.  Ill,  Cap.  79 ;  3  and  4  Will  IV,  Cap. 
70  ;  6  and  7  Vic.  Cap.  90,  and  18  and  19  Vic.  Cap.  42. 

The  Negotiable  Instruments  Act,  XXVI  of  1881,  provides  for  the 
appointment  of  persons  by  the  Governor-Qeneral  in  Council  to  per- 
form the  functions  of  a  Notary  Public  under  the  Act  (Sees.  3^  99, 
100  and  102). 

(a).  A  registered  power-of-attomey  was  admitted  as  evidence  under 
Act  I  of  1872,  sec.  57,  without  proof,  the  registering  officer  being  a 
Court  under  sec.  3  of  the  Act — Krishna  Koondoo  v.  T.  F,  Brawn^ 
I.  L.  R  14  CaL  176.  This  case  has  been  dissented  from  in  ScUimatul 
Fatima  v.  Roylaehpoti  Narain  Singhy  I.  L.  R.  17  Cal.  903. 

86.  The  Court  may  presume  that  any  document 
Presumption  as     purporting  to  be  a  certified  copy  of 

JSf^i'niudtS  «ny  judicial  record  of  any  country 
records.  ^q^  forming   part   of  Her  Majesty's 


Digitized  by 


Google 


270  TBI  INDIAN  EVIDENCE  ACT.     [SeCS.  86-87. 

dominions  is  genuine  and  accurate,  if  the  document 
purports  to  be  certified  in  any  manner  which  is 
certified  by  any  representative  of  Her  Majesty 
or  of  the  Government  of  India  in  or  for  such 
country  to  be  the  manner  commonly  in  use  in  that 
country  for  the  certification  of  copies  of  judicial 
records. 

An  officer  who,  wi^h  respect  to  any  territory  or  place  not  forming 
part  of  Her  Majesty's  dominioDS,  is  a  Political  Agent  therefor,  as 
defined  in  sea  3  of  the  Foreign  Jurisdiction  and  Extradition  Act, 
1879,  and  sea  190  of  the  Code  of  Criminal  Procedure,  1882,  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  a  representative 
of  the  Qoyemment  of  India  in  and  for  the  country  comprising  that 
territory  or  place. 

In  OhafU  Mahomed  Sarhar  v.  Tarini  Charan  Chakravartt,  I.  L.  R. 
14  CaL  546,  their  liOrdships  held  that  there  is  now  no  representative 
of  Her  Majesty  or  of  the  Qovemment  of  India,  residing  in  Euch 
Behar,  and  consequently,  that  certified  copies  of  judicial  records  of 
Ihat  State  could  not  be  received  in  the  Courts  of  British  India, 
nnder  the  provisions  of  this  section  as  it  then  stood.  After  the 
decision  of  the  above  case,  the  latter  clause  of  the  section  was  added 
by  sea  8,  Act  III  of  1891. 

In  SrinuUty  Manmohiny  Da$ti  v.  OrUh  Chundra  Bom,  8  M.  J.  14, 
the  copy  of  a  foreign  judgment,  which  was  sworn  to  by  a  witness  as 
having  been  duly  sealed  and  certified  by  the  Registrar  of  the  Foreign 
Court,  but  which  was  not,  according  to  the  present  section,  certified 
by  the  representative  of  Her  Majesty  or  of  the  Qovernment  of  India, 
was  admitted  in  evidence. 

Sea  13,  Explanation  6  of  Act  X  of  1882  (The  Code  of  Civil  Proce- 
dure) declares  that  "  where  a  foreign  judgment  is  relied  on,  the  pro- 
duction of  the  judgment,  duly  authenticated,  is  presumptive  evidence 
^hat  the  Court  which  made  it  had  competent  jurisdiction,  unless 
the  contrary  appear  on  the  record,  but  such  presumption  may  be 
removed  by  proving  the  want  of  jurisdiction." 

87.  The  Court  may  presume  that  any  book  to 
which  it  may  refer  for  information  on  matters  of 
public  or  general  interest,  and  that  any  published 
map  or  chart,  the  statements  of  which  are  relevant 
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facts,  and  which  is  produced  for  its  inspection, 
was  written  and  published  by  the  person,  and  at 
the  time  and  place,  by  whom  or  at  which  it  pur- 
ports to  have  been  Written  or  published. 

Vuie  notes  to  sec.  36  ante.  t 

88.  The   Court  may   presume   that  a  message, 
Presumption  as     forwarded  from  a  telegraph  office  to 

to        telegraphic  ®      *- 

menage^.  the   pcrson   to   whom   such  message 

purports  to  be  addressed,  corresponds  with  a  mes- 
sage delivered  for  transmission  at  the  office  from 
which  the  message  purports  to  be  sent ;  but  the 
Court  shall  not  make  any  presumption  as  to  the 
person  by  whom  such  message  was  delivered  for 
transmission. 

In  Englaad  the  original  message  is  the  best  evideDce,  and  in  the 
at)eenoe  of  proof  that  the  original  has  been  destroyed,  no  copy  is 
admissible  in  evidence— il.  v.  Regan  (16  Ooz.  C.  C  S03). 

Vide  sec.  62,  Explanation  2,  and  sec.  63,  cL  2. 

89.  The  Court  shall  presume  that  every   docu- 
Presumptionas    ™^^*>  ^^llcd   for   and   not  produced 

to  due  execution,     after   noticc   to  producc,  was  attest- 

kc,      of     docu-  1  t  1     •  1 

meats  not  pro-     ed,    Stamped    and   executed  m   the 

duced.  •Ill 

manner  required  by  law. 

According  to  the  English  authorities  a  document^  which  is  lost,  will 
be  presumed  to  be  duly  stamped  until  the  contrary  is  ahown-^Poolejf 
T.  Ooodwin,  4  A.  and  E.  94. 

Bead  along  with  this  section,  sec.  66  ante^  and  sec.  164  post, 

90.  Where  any  document,  purporting  or  proved 

to  be  thirty  years  old,  is  produced 
todocuments  from  any  custody  which  the  Court 
thirty  years  o  .  .^  ^^^  particular  casc  coDsidcrs  proper, 
the  Court  may  presume  that  the  signature  and 
every  other  part  of  such  document,  which  purports 


Digitized  by 


Google 


272  THE  INDIAN  EVIDENCE  ACT.  [SeC.  90. 

to  be  in  the  handwriting  of  any  particular  person^ 
is  in  that  person's  handwriting,  and,  in  the  case 
of  a  document  executed  or  attested,  that  it  was 
duly  executed  and  attested  by  the  persons  by  whom 
it  purports  to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper 
custody  if  they  are  in  the  place  in  which,  and 
under  the  care  of  the  person  with  whom,  they 
would  naturally  be ;  but  no  custody  is  improper 
if  it  is  proved  to  have  had  a  legitimate  origin,  or 
if  the  circumstances  of  the  particular  case  are  such 
as  to  render  such  an  origin  probable.  This  expla* 
nation  applies  also  to  section  eighty-one. 

Illmtrations. 

(a).  A  has  been  in  possession  of  landed  property  for  a  long 
time.  He  produces  from  his  custody  deeds  relating  to  the  land 
showing  his  titles  to  it.     The  custody  is  proper. 

(p).  A  produces  deeds  relating  to  landed  property  of  which  he 
18  the  mortgagee.  The  mortgagor  is  in  possession.  The  custody 
is  proper. 

(e).  A,  a  connection  of  B,  produces  deeds  relating  to  lands  in 
j^s  possession,  which  were  deposited  with  him  by  B  for  safe  cus* 
tody.     The  custody  is  proper. 

Beasoilr  of  the  Rule.— As  ancient  documents  often  ftoiish  the 
«i^  attoipahle  evidence  of  ancient  possession,  the  law,  on  the 
principle  of  necessity,  allows  them  to  be  read  in  Courts  of  Justice 
on  behalf  of  persons  claiming  under  them,  and  against  persons  in  no 
way  priyy  to  them,  provided  that  they  are  not  mere  narratives  of 
past  events,  but  that  they  purport  to  have  formed .  a  part  of  the  act 
of  ownership,  exercise  of  right,  or  other  transaction  to  which  they 
relate.  No  doubt,  this  species  of  proof  deserves  to  be  scrutinized 
with  care ;  for,  its  effect  is  to  benefit  those  who  are*  connected  in 
interest  with  the  original  parties  to  the  documents  which  ^re  not  prot^c^, 
but  are  only  presumed  to  have  constituted  part  of  the  res  ffe$t<e. 
Still,   as   forgery   and   fraud  are,  comparatively  speaking,    of  rare 
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oocarrence,  and  as  a  fabricated  deed  will  generally,  from  some 
anachronism  or  other  inconsistency,  afford  internal  evidence  of  its 
real  character,  the  danger  of  admitting  these  documents  is  less  than 
might  be  supposed  ;  and,  at  any  rate,  it  is  deemed  more  expedient  to 
run  some  risk  of  occasional  deception  than  to  permit  injustice  to  be 
done  by  strict  exclusion  of  what,  in  many  oases,  would  turn  out  to 
be  highly  material  evidence.  On  a  balance,  therefore,  of  evils,  this 
kind  of  proof  has,  for  many  years  past,  been  admitted,  subject  to 
certain  qualifications.  Vide  Taylor's  EvL,  sees.  593  and  658.  This 
section  makes  it  unnecessary  to  call  the  attesting  witness,  or,  indeed, 
to  give  any  other  proof  of  a  deed  thirty  years  old  or  upwaixls,  and 
coming  from  an  unsuspected  repository  ;  unless,  perhaps,  when  there 
is  an  erasure  or  other  blemish  in  some  material  part  of  it  Should 
the  genuineness  of  the  document  be  for  any  reason  doubtful,  it  is 
perfectly  open  to  the  Court  or  jury  to  reject  it,  however  ancient  it 
may  be. 

Scope  of  the  Section. — This  rule  of  ancient  documents  is  some- 
times stated  with  the  qualifications,  provided  that  possessions  be 
proved  to  have  followed  similar  documents,  or  that  there  is  some 
proof  of  actual  enjoyment  in  accordance  with  the  title  to  which  the 
document  related.  And,  certainly,  in  the  case  of  property  allowing 
of  continuous  enjoyment,  without  proof  of  actual  exercise  of  the 
right,  any  number  of  mere  pieces  of  paper  or  parchment  purporting 
to  be  leases  or  licenses  ought  to  be  of  no  avail.  It  may  be  a  question 
whether  the  absence  of  the  proof  of  enjoyment  consistent  with  such 
documents  goes  to  the  admissibility  or  only  to  the  weight  of  the 
evidence,  probably  the  latter— Jfa^o^m  Aon  v.  0.  Dea^  H.  L.  393  ; 
P.  Welties  T.  614.     Vide  Norton's  Evidence. 

How  much  credit  to  be  giyen  to  such  Evidence.— (a).  In  Phul 
Bihi  V.  Oour  Saran  Das,  18  W.  R.  485,  CJouch  C.  J.  observed  : 
**  We  feel  obliged  to  say  that  this  reason  has  not  the  same  weight 
in  this  country  as  it  is  supposed  to  have  in  England,  and  here  less 
credit  should  be  given  to  ancient  documents  which  are  unsupported 
by  any  evidence  that  might  free  them  from  the  suspicion  of  beiug 
fabricated.  Even  in  England  this  evidence  when  unsupported  is  of 
very  little  weight." 

(6).  Although  ancient  documents  are  admissible  in  evidence  on 
proof  that  they  have  been  produced  from  proper  custody,  their  value 
as  evidence  when  admitted  must  depend  in  each  case  upon  the 
corroboration  derivable  from  external  circumstances,  e.^.,  from  the 
documents  having  been  produced  on  previous  occasions  upon  which 
they  would  naturally  have  been  produced,  if  in  existence  at  the  time, 

35 
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or  from  acts  having  been  done  under  them — Boyhant  Nath  Kundn 
y.  Lukkan  Manjhi,  9  C.  L.  B.  425.  In  this  case  Field  J.  made  the 
following  observations  :  "  Our  experience  in  this  country  tells  ua 
that  forgery  and  fraud  are  not  of  snch  rare  occurrence  in  India  as 
they  are  in  England  ;  and  therefore  it  behoves  us  to  scrutinize  this 
kind  of  evidence  with  more  care  in  this  country  than  may  be 
necessary  in  the  country  with  direct  reference  to  which  the  above 
quoted  remarks  {vide  Taylor,  sees.  693  and  658)  were  used.  Then, 
fiuther,  the  possibility  of  discovering  fabrication  by  an  anachronism 
or  other  inconsistency  is  much  less  in  this  country  than  in  England. 
In  the  first  place  written  instruments  are  not  so  common,  and  the 
materials  for  comparison  are  therefore  fewer.  Then  the  care  with 
which  a  case  is  prepared  for  trial,  the  industry  with  which  evidence 
is  sought  out  and  brought  forward  are  much  less,  regard  being  had 
to  the  average  skill  and  experience  of  muffasil  practitioners  and 
those  agents  who  have  the  management  of  the  greater  portion  of 
the  litigation  in  the  mufifasil.'' 

(c).  In  Trailokia  Nath  Nandi  v.  Shumo  Ckungoni^  I.  L.  R.  11  CaL 
539,  Gkirth  C.  J.  observed  :  "  I  need  hardly  say  that  the  more 
frequent  fraud  and  f<n^ery  are,  the  more  care  and  caution  is  necessary 
in  applying  this  rule,  because  nothing  can  be  more  easy  than  for  an 
unscrupulous  person,  who  is  wrongfully  in  possession  of  property, 
and  wants  to  make  out  a  title  to  it,  to  forge  a  deed  in  his  own  favour 
more  than  thirty  years  old,  and  then  produce  it  himself  in  Court, 
and  say  that,  because  he  is  in  possession  *  of  the  land,  he  must  be 
the  proper  custodian  of  the  deed,  and  so  relieve  himself  from  the 
necessity  of  proving  the  execution  of  the  instrument." 

(c?).  The  degree  of  credit  to  \je  given  to  a  document  more  than 
thirty  yeiu*s  old,  which  has  been  admitted  in  evidence,  depends  on 
circumstances,  chiefly  on  the  proof  of  transactions  or  states  of  affairs 
necessarily,  or  at  least  properly  or  naturally,  referable  to  it — Hart 
Chintamoni  Dikshit  v.  Moro  Lakshan,  I.  L.  R.  11  Bom.  89. 

Oomputation  of  period  of  thirty  years.— (a).  In  applying  the 
presumption  allowed  by  this  section,  the  period  of  thirty  years  is 
to  be  reckoned,  not  from  the  date  upon  which  the  document  is  filed 
in  Court,  but  from  the  date  on  which,  it  having  been  tendered  in 
evidence,  its  genuineness  or  otherwise  becomes  the  subject  of  proof — 
Minu  Sarkar  v.  Rhedoy  Nath  Roy,  5  C.  L.  R.  135. 

Proper  Oustody.— The  following  observations  of  Chief  Justice 
Tindal,  in  the  case  of  Bishop  of  Meath  v.  The  Marquees  of  Win- 
chester, 3  Bing.  (N.  C.)  183,  are  worthy  of  special  attention.  He, 
in  speaking  of  documents  found  in  a  place  in  which,  and   under  the 
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care  of  persons  with  whom  such  papers  might  naturally  and  reason- 
ably be  expected  to  be  found,  says  :  "  And  this  is  precisely  the  custody 
which  gives  authenticity  to  documents  found  within  it,  for  it  is  not 
necessary  that  they  shotUd  be  found  in  the  best  and  most  proper  place 
of  deposit.  If  documents  continue  in  such  custody,  there  never  would 
be  any  question  as  to  their  authenticity,  but  it  is  when  documents  are 
found  in  other  than  their  proper  place  of  deposit,  that  the  investi- 
gation commences  whether  it  was  reasonable  and  natural^  under  the 
circumstances  in  the  particular  case^  to  expect  that  they  should  have 
been  in  the  place  where  they  are  actually  found  ;  for  it  is  obvious 
that,  while  there  can  be  only  one  place  of  deposit  strictly  and  ab- 
solutely proper,  there  may  be  various  and  many  that  are  reasonable 
and  probable  though  differino;  Iq  degree,  some  being  more  so,  some 
less,  and  in  those  cases  the  proposition  to  be  determined  is,  whether 
the  actual  custody  is  so  reasonably  and  probably  to  be  accounted 
for  that  it  impresses  the  mind  with  the  conviction  that  the  instru- 
ment-found in  such  custody  must  be  genuine.'' 

(a).  Where  a  daughter  professed  to  hold  under  a  pottah  more 
than  thirty  years  old,  in  favour  of  her  father,  and  was  found  to  have 
been  in  possession  of  the  land  ever  since  her  father's  death  for  a 
period  of  forty  years  without  interruption  on  the  part  of  the  father's 
heirs  :  held^  that  the  daughter's  custody  of  the  pottah  was  a  natural 
and  proper  custody  within  the  meaning  of  this  section — Trailokhia 
Nath  Nandi  v.  Shumo  Chnngoniy  I.  L.  R.  11  Cal.  539. 

(6).  Where  a  document  purported  to  be  45  years  old,  and  a  mo- 
horrer  swore  to  its  having  been  in  his  custody  as  keeper  of  plaintiff's 
records  for  the  time  of  his  service,  viz.^  for  the  last  16  years,  the  evi- 
dence was  held  to  show  (if  credible)  that  the  document  had  come  from 
the  proper  custody  within  the  meaning  of  this  section  and  to  require 
no  direct  evidence  of  its  genuineness— ^it/roim  Singh  v.  Koylask 
Chunder  Mukerji,  21  W.  R.  45. 

(o).  A  document  nK>re  than  30  years  old,  although  not  requiring 
to  be  formally  attested  by  the  witnesses  who  attended  its  execution> 
must  be  shown  to  have  come  fi*om  the  proper  person  to  keep  it — 
Tacoor  Persaud  v.  Musst,  Raematty  Koer,  24  W.  R.  428. 

{d).  In  the  case  of  Chunder  Kant  Mistri  v.  Braja  Nath  Bysack^ 
13  W.  R  109,  Phear  J.  observed  :  "  If  the  custody,  so  far  as  the 
witness  can  speak,  has  been  and  is  the  custody  in  which,  judging 
from  the  purport  of  the  document  itself  and  the  other  circumstances 
of  the  case,  it  would  naturally  be  expected  to  reside,  then  the  docu- 
ment ought  to  be  treated  as  authentic  to  such  extent  as  to  become 
admissible  in  evidence  between  the  parties.  The  Judge  in  this  case 
•eems  to  think  tha(  it  would  be  necessary  to  go  behind  the  possession 
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of  the  present  owner,  and  in  all  cases  to  trace  the  possession  of  the 
document  back  through  all  changes  of  hands  to  the  date  of  its  origin. 
If  that  be  the  Judge's  view,  I  think  he  goes  too  far." 

(«).  Where  a  kobala,  upwards  of  thirty  years  old,  was  produced  from 
proper  custody  and  offered  in  evidence,  but  rejected  by  the  lower 
Appellate  Court  as  not  genuine,  because  evidence  had  not  been  given 
that  it  had  remained  in  the  custody  of  the  parties  after  the  death  of 
their  father,  and  because  it  had  not  been  filed  in  any  public  office, 
and  no  mention  made  of  the  purchase  in  the  muffasil  or  at  the  sudder 
station  :  held^  that  it  was  erroneous  to  require  such  proof,  and  to 
overlook  the  evidence  of  possession  under  the  kobala — Anand 
Chunder  Pooshali  v.  Makta  Keshi  Debt,  21  W.  R.  130. 

(f),  A  varaspatra  (deed  of  heirship)  is  admissible  in  evidence,  as 
a  document  pui*porting  to  be  more  than  30  years  old,  and  produced 
from  a  custody,  which,  under  the  circumstances  of  the  case,  was  a 
proper  custody,  the  possession  of  the  gomastah  being  legally  the 
possession  of  his  master — ffarichintamon  Dikshit  v.  Mo7^  Lukshmariy 
I.  L.  R.  11  Bom.  89. 

(^).  In  the  case  of  Devajt  Ch/aji  v.  Qodahhai  Oodhhai^  11  W.  R. 
(P.  C.)  35,  the  Lords  of  the  Privy  Council  said  :  "With  reference  to 
the  argument  as  to  the  evidence  in  support  of  this  bond,  and  parti- 
cularly with  respect  to  the  custody  of  the  bond,  it  is,  in  their  Loi-d- 
ships'  opinion,  sufficient  to  state  that  the  bond  was  produced  in  the 
usual  manner  by  the  persons  who  claimed  title  under  the  provisions  of 
it,  and  who,  therefore,  were  entitled  to  the  possession  of  it ;  so  that 
the  bond  must  be  held  to  have  come  from  the  proper  custody." 

Presumption  of  gennineness  of  Documents  thirty  years  old.— 
(a).  A  Court  is  not  bound  to  accept  as  genuine  the  signature  on  a 
document  upwards  of  thirty  years  old,  even  though  it  be  produced 
from  proper  custody.  Before  accepting  such  document  as  proof  of 
title,  the  Court  must  satisfy  itself  that  the  person  who  purports  to 
have  affixed  his  signature  to  the  document)  was  a  person  who,  at  the 
time,  was  entitled  to  grant  such  a  document—  Uggrakant  Chowdhary 
V.  Hv/rro  Chunder  Sikdar^  I.  L.  R.  6  Cal.  209. 

(6).  No  legal  presumption  can  arise  as  to  the  genuineness  of  a 
document,  more  than  thirty  years  old,  merely  upon  proof  that  it 
was  produced  from  the  records  of  a  Court  in  which  it  had  been  filed 
at  some  time  previous.  It  roust  be  shown  that  the  document  had 
been  so  filed  in  order  to  the  adjudication  of  some  question  of  which 
that  Court  had  cognizance,  and  which  had  come  under  the  cognizance 
of  such  Qo\xxt—Oad'xdh4ir  Pal  Ckowdhary  v.  Bhyrah  Chunder  Bhatta- 
charji,  I.  L.  R.  6  Cal.  918. 
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(c).  In  the  caae  of  Buheshwar  Bhattacharji  v.  George  Henry  Lamb, 
21  W.  R.  22,  their  Lordships  of  the  Privy  Council  observed  :  "  The 
document  itself  was  not  proved,  because  it  was  more  than  thirty 
years  old,  and  there  were  no  witnesses  to  prove  it.  It  was  therefore 
necessary,  in  order  to  establish  its  authenticity,  to  show  that  posses- 
sion had  accompanied  it." 

(d).  Where  a  sunnud  bearing  a  seal  and  purporting  to  be  upwards 
of  thirty  years  old  was  tendered  as  evidence  but  was  not  admitted 
by  the  opposite  party ;  held,  that  the  party  tendering  it  ought,  at 
least,  to  have  adduced  such  evidence  as  he  was  able  of  custody,  and 
of  payment  of  rent  or  other  acts  done  according  to  its  terms — O,  H. 
Grant  v.  Byjnath  Teioari,  21  W.  R.  279. 

(e).  "  Sec.  90  of  the  Evidence  Act  says  only  that  the  Court  may 
presume  that  documents  purporting  to  be  more  than  thirty  years 
old  are  genuine,  not  that  it  must  presume  them  to  be  so,  and  experi- 
ence teaches  us  that  ^  may  presume '  in  such  instances  ought  generally 
to  be  construed  in  the  more  rigoroiis  of  the  senses  allowed  by  section 
4  of  the  Act.  The  illustrations,  indeed,  to  sec.  90,  are  all  cases  of 
deeds  relating  to  land  produced  by  the  person  in  possession,  or  by 
one  to  whom  the  person  in  possession  has  committed  the  custody  of 
the  documents.  They  do  not  extend  to  the  documents  by  which  a 
person  out  of  possession  strives  to  reduce  the  possession  actually 
enjoyed  by  another  to  a  temporary  or  limited  interest :  and  it  would 
be  very  unsafe  to  presume  that  the  counterpart  of  a  mortgage  with 
possession  by  A  to  B  for  thirty-one  years  had  really  been  executed 
by  A  and  B  when  brought  forward  thirty-one  years  after  its  osten- 
sible date  by  A's  son  for  the  purpose  of  depriving  B's  son  of  the 
property  of  which  he  was  in  possession,  and  should  therefore  be 
presumed  to  be  the  owner  according  to  sec.  110  of  the  Evidence  Act 
Such  a  document  would  be  admissible  as  coming  from  proper  custody, 
and  such  cases  as  Doe  de  Neale  v.  Samples,  (8  A.  and  E.  151)  sanc- 
tion a  liberal  construction  of  what  may  be  deemed  proper  custody  ; 
but  a  document,  thus  adduced,  without  possession  to  support  it  and 
without  proof  of  any  act  done  in  connection  with  it,  would  generally 
have  almost  no  weight  in  this  country  as  a  ground  of  inference.'' 
Vide  Remarks  of  West  J.,  in  Timangaveda  v.  Rangangavda^  I.  L.  R. 
11  Bom.  98. 

( f).  When  a  document,  more  than  thirty  years  old,  purports  to  be 
signed  by  an  agent  on  behalf  of  a  principal,  there  is  no  presumption 
as  to  the  agent's  authority,  which  must  be  i^ro^eA—AhUak  Rai  v. 
DMial  Rat,  I.  L.  R.  3  Cal.  667. 

{g).  No  legal  presumption  can  arise  as  to  the  genuineness  of  a 
document  more  than  thirty  years  old,  merely  upon  proof  that  it  was 
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produced  from  the  records  of  a  Court  in  which  it  had  been  filed  at 
some  time  previous.  It  must  be  shown  that  the  document  had  been 
so  filed  in  order  to  the  adjudication  of  some  question  of  which  that 
Court  had  cognizance,  and  which  had  come  under  the  cognizance  of 
such  Court — Qad  tdhar  Pal  Ckowdhary  v.  Rup  Chunder  BhaMcicherji^ 
I.  L.  R.  6  Cal  918. 

Secondary  Evidence.— If  ^  document  be  shown  to  have  been  lost 
in  proper  custody,  and  to  be  more  than  thirty  years  old,  secondary 
evidence  of  its  contents  may  be  given  under  section  65,  cl.  (c),  and 
this  section  without  proof  of  execution — Khettra  Chwnder  Mookerji 
V.  KhetUsj*  Pal  Shritiratna,  I.  L.  R.  5  Cal,  886. 

Miscellaneoas.— (a).  A  statement  made  before  a  Collector  in  a 
mutation  proceeding  is  a  document  entitled  to  be  received  as  evi- 
dence under  this  section,  if  it  had  been  made  thirty  years  d%o—Budree 
Lai  V.  Bhoosee  Khan,  25  W.  R  134. 

(6).  In  a  crimiual  case,  where  a  letter  is  proved  to  have  come  from 
the  custody  of  a  prisoner,  it  may  be  used  in  evidence  against  him 
without  proof  of  his  handwriting— -^ycr**  case,  16  S.  T.  206. 


CHAPTER  VI. 

OF   THE    EXCLUSION   Of   ORAL   BY  DOCUMENTARY 
EVIDENCE. 

91.  When  the  terms  of  a  contract,  or  of  a  grant, 

Evidence  of     ^^   of  any   other  disposition  of  pro- 

terms  of  con-     pertv,  have  been  reduced  to  the  form 

tracts,  grante  and      ^        -^  j     •  n 

other  dispositions  ot  a  clocument,  and  in  all  cases  m 
ducJ^TtHora^of  which  any  matter  is  required  by  law 
document.  ^^  j^^  rcduccd  to  the  form  of  a  docu- 

ment, no  evidence  shall  be  given  in  proof  of  the 
terms  of  such  contract,  grant  or  other  disposition 
of  property,  or  of  such  matter,  except  the  docu- 
ment itself,  or  secondary  evidence  of  its  contents 
in  cases  in  which  secondary  evidence  is  admissible 
under  the  provisions  hereinbefore  contained. 


Digitized  by 


Google 


Sec.  91.]       exclusion  of  oral  evidence.  279 

Exception  1. — When  a  public  officer  is  required 
by  law  to  be  appointed  in  writing,  and  when  it  is 
shown  that  any  particular  person  has  acted  as 
such  officer,  the  writing  by  which  he  is  appointed 
need  not  be  proved. 

Exception  2. — Wills  admitted  to  probate  in 
British  India  may  be  proved  by  the  probate. 

Explanation  1. — This  section  applies  equally  to 
cases  in  which  the  contracts,  grants  or  dispositions 
of  property  referred  to  are  contained  in  one  docu- 
ment, and  to  cases  in  which  they  are  contained  in 
more  documents  than  one. 

Explanation  2. — Where  there  are  more  originals 
than  one,  one  original  only  need  be  proved. 

Explanation  3. — The  statement,  in  any  docu- 
ment whatever,  of  a  fact  other  than  the  facts 
referred  to  in  this  section,  shall  not  preclude  the 
admission  of  oral  evidence  as  to  the  same  fact. 

Illustrations. 

(a).  If  a  contract  be  contained  in  several  letters,  all  the  letters 
in  which  it  is  contained  must  be  proved. 

(h).  If  a  contract  is  contained  in  a  bill  of  exchange,  the  bill 
of  exchange  must  be  proved. 

(c).  If  ^  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only 
need  be  proved. 

((f).  A  contracts,  in  writing,  with  B,  for  the  delivery  of  indigo 
upon  certain  terms.  The  contract  mentions  the  fact  that  B  had 
paid  A  the  price  of  other  indigo  contracted  for  verbally  on 
another  occasion.  Oral  evidence  is  offered  that  no  payment  was 
made  for  the  other  indigo.     The  evidence  is  admissible. 

(e),  A  gives  B  a  receipt  for  money  paid  by  R.  Oral  evidence 
is  offered  of  the  payment.     The  evidence  is  admissible. 
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Purport  of  the  Section. — There  is  no  EDglisb  statute  which 
contains  provisions  exactly  corresponding  with  those  of  this  section 
and  sec.  92.  But  the  Act  contains  in  these  two  sections  the  rule 
of  the  English  common  law,  yery  slightly  modified  by  equitable 
considerations.  The  justification  of  its  adoption  has  been  that  a 
Court  will  not  allow  a  rule,  nor  even  a  statute,  which  was  introduced 
to  suppress  fraud,  to  be  the  most  efibctual  promotion  and  encourage* 
ment  of  fraud. 

This  section  broadly  lays  down  that  (1)  in  the  case  of  records  and 
other  instruments  which  the  policy  of  the  law  requires  to  be  in 
writing  and  executed  with  prescribed  formalities,  and  (2)  when  a 
contract,  grant  or  other  disposition  of  property  is  reduced  to  writing, 
no  derivative  and  consequently  no  verbal  or  other  parol  evidence 
of  their  contents  is '  receivable,  until  the  absence  of  the  original 
writing  is  accounted  for.  The  writing  itself  is  not  only  the  best,  but 
is  the  only  admissible  evidence  of  the  matter  which  it  contains.  A 
writing  is  presumed,  as  a  general  rule,  to  embody  the  final  and 
considered  determinations  of  the  parties  to  a  transaction,  and  is  a 
safeguard  against  bad  faith  and  bad  memory. 

Non-applicability  of  the  Section.— This  section  applies  only  to 
evidence  given  in  proof  of  the  terms  of  a  contract,  and  therefore  the 
fact  of  there  being  a  contract  may  be  proved  by  oral  evidence,  though 
it  has  been  reduced  to  writing,  and  any  party  to  any  document  or 
any  representative  in  interest  of  any  such  party  may  prove  any 
such  fact  for  any  purpose  other  than  that  of  varying  or  altering 
any  right  or  liability  depending  upon  the  terms  of  the  document. 
Where  a  written  instrument  or  document  of  any  description  is  not 
a  fact  in  issue,  and  is  merely  used  as  evidence  to  prove  some  act, 
independent  proof  aliunde  is  receivable.  Thus,  although  a  receipt 
has  been  given  for  the  payment  of  money,  proof  of  the  fact  of  pay- 
ment may  be  made  by  any  person  who  witnessed  it.  Or,  for  instance, 
where  the  question  was  whether  A  had  obtained  money  from  B  on 
false  pretences,  the  false  pretence  being  the  consideration  for  a 
partnership ;  B  was  allowed  to  prove  that  the  false  pretence  was 
something  other  than  the  consideration  recited  in  the  partnership 
deed.* 

ninstrations. — Illustrations  (d)  and  (e)  give  examples  of  matters, 
the  mention  of  which,  in  a  document,  does  not  preclude  their  proof 
aliunde :  in  {d)  because  the  fact  mentioned  is  not  one  of  the  terms 
of  the  contract :  in  (e)  because  a  memorandum  or  receipt  is  not  a 

•  Vide  Best  on  Evl.  8th  Bd. ,  20«. 
JL  V.  Adamion,  2  Moody  288 ;  Stephen's  Digest,  art.  92. 
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**  contract,  gnnt  or  disposition  of  property,"  and  therefore  no  men- 
tion of  any  fact  in  a  receipt  interferes  with  its  being  proved  in  any 
other  manner, 

(a).  According  to  the  illustration  (e)  of  this  section,  the  payment 
acknowledged  in  a  receipt  may  be  proved  either  by  the  receipt  or  by 
oral  evidence,  and  the  reason  of  this  rule  is  stated  to  be  that  the 
«xisteace  of  the  receipt  forins  no  part  of  the  fact  to  be  proved,  and 
that  the  receipt  itself  is  nothing  more  than  a  collateral  or  subsequent 
memorial  of  that  fact,  affording  a  convenient  and  satisfactory  mode 
of  proof  —  FJmitaryyar  v.  Venkatasubba^yar,  I.  L.  R.  3  Mad.  63. 

Olassiflcation  of  Oases  falling  under  the  Bole.—"  Mr.  Taylor 
reduces  to  three  cUueee,  the  cases  falling  under  the  role  which  requires 
the  contents  of  a  document  to  be  proved  by  the  document  itself 
if  its  production  be  possible,  viz, : — 

"  L  Oral  evidence  cannot  be  substituted  for  any  instrument  which 
the  law  requires  to  be  in  writing, 

**  II.  Oral  evidence  cannot  be  substituted  for  the  written  evidence 
of  any  contract  which  the  parties  have  put  in  writing, 

*^  III.  Oral  evidence  cannot  be  substituted  for  any  writing,  the 
existence  or  contents  of  which  care  disputed,  and  which  is  material  to 
the  issue  between  the  parties,  and  is  not  merely  the  memorandum  of 
some  other  fact"— Field's  Evi.,  6th  Ed.,  417. 

Class  I.— Instances  of  Oases  required  by  Law  to  be  in  writing.— 

(a).  Wills  under  Act  X  of  1866  and  Act  XXI  of  1870,  except  Wills 
which  may  be  made  orally  according  to  the  provisions  of  Act  X  of 
1865. 

{by  Agreements  made  without  consideration  (sec.  26,  els.  1  and  3 
of  Act  IX  of  1872). 

(c).  Acknowledgments  of  liability  under  sec.  19  of  Act  XV  of 
1877,  extending  the  period  of  limitation. 

{dy  Sales  and  exchanges  of  tangible  immoveable  property  of  value 
of  one  hundred  rupees  and  upwards  and  of  a  reversion  or  other 
intangible  thing  (sees.  64  and  118  of  Act  lY  of  1882). 

(e).  Mortgagee  where  the  principal  money  secured  is  one  hundred 
rupees  or  upwards  (sec.  59  of  Act  IV  of  1882). 

(  f).  Leases  of  immoveable  property  from  year  to  year  or  for  any 
term  exceeding  one  year  or  reserving  a  yearly  rent  (sec.  107  of  Act 
IV  of  1882). 

(g).  Gifts  of  immoveable  property  (sec.  123  of  Act  IV  of  1882). 

36 
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(A).  The  depositions  of  witnesses  in  civil  cases  (sees.  182,  184, 
185,  186,  187,  189  and  190  of  Act  XIV  of  1882). 

(0-  The  depositions  of  witnesses  in  criminal  cases  (sees.  353,  354, 
355,  356,  357,  358,  369  and  360  of  Act  X  of  1882). 

{j).  Confessions  of  accused  persons  (sec.  164  of  Act  X  of  1882) 
and  examinations  of  accused  persons  (sec.  364,  ib,) 

(k).  Judgments  and  decrees  in  civil  cases. 

(Q.  Judgments  and  final  orders  of  Criminal  Courts. 

(m).  Contracts  for  reference  to  arbitration  (exception  2,  sec.  28 
of  Act  IX  of  1872). 

(w).  An  authority  to  encumber  an  under-tenure  (sec.  16  of  Act 
VIII  (B.C.)  of  1865. 

(o).  Trusts  of  immoveable  and  moveable  property  (see.  5  of  Act 
II  of  1882). 

(p).  Pattas  and  mttchalkas  embodying  the  terms  of  tenancies  in 
the  Madras  Presidency  (Mad.  Act  VIII  of  1865). 

(q).  Agreements  to  pay  higher  rent  (sec.  36  of  Oudh  Bent  Act,  XIX 
of  1868). 

(r).  Agreements  by  a  landlord  in  Bengal  to  a  division  of  a  tenure 
or  holding  (sec.  88  of  Bengal  Tenancy  Act,  VIII  of  1885). 

(«).  Authority  to  adopt  a  son  by  a  talukdar  in  Oudh  (sec.  29  of 
Oudh  Estates  Act,  I  of  1869). 

Instances  in  which  Parol  Evidence  was  held  admissible.— (a). 

"  Where,  at  the  time  of  letting  some  premises  to  the  defendcmt,  the 
plaintiff  had  read  the  terms  from  pencil  minutes,  and  the  defendant 
had  acquiesced  in  these  terms,  but  had  not  signed  the  minutes  ;  and 
where,  upon  a  like  occasion,  a  memorandum  of  agreement  was  drawn 
up  by  the  landlord's  bailiff,  the  terms  of  which  were  read  over  and 
assented  to  by  the  tenant,  who  agreed  to  bring  a  security  and  sign 
the  agreement  on  a  future  day,  but  omitted  to  do  so  ;  and  where,  in 
order  to  avoid  mistakes,  the  terms  upon  which  a  house  was  let,  were, 
at  the  time  of  letting,  reduced  to  writing  by  the  lessor's  agent,  and 
signed  by  the  wife  of  the  lessee,  in  order  to  bind  him  ;  but  the 
lessee  himself  was  not  present,  and  did  not  appear  to  have  constituted 
the  wife  as  his  agent,  or  to  have  recognized  her  act,  further  than  by 
entering  upon  and  occupying  the  premises ;  and  where  lands  were 
let  by  auction,  and  a  written  pc^>er  was  delivered  to  the  bidder  by 
the  auctioneer,  containing  the  terms  of  the  letting,  but  this  paper 
was  never  signed  either  by  the  auctioneer  or  by  the  parties  ;  and 
where,  on  the  occasion  of  hiring  a  servant,  the  master  and  servant 
went  to  the  chief  constable's  clerk,  who,  in  their  presence,  and  by 
their  direction,  took  down  in  writing  the  terms  of  the  hiring,   but 
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neither  partj  signed  the  paper,  ncae  did  it  appear  to  have  been  read 
to  them  ;  in  all  these  instances  the  Court  held  that  parol  evidence 
was  admissible,  since  the  writings  only  amounted,  either  to  mere 
onaooepted  proposals,  or  to  minutes  capable  of  conveying  no  definite 
information  to  the  Court  or  Jury,  and  they  could  not,  by  any  sensible 
rule  of  interpretation,  be  construed  as  memoranda,  which  the  parties 
themselves  intended  to  operate  as  fit  evidence  of  their  several  agree- 
ments.''— Taylor,  sec  406. 

(6).  Where  a  question  arises  (not  between  mortgagor  and  mortgagee) 
as  to  the  previous  existence  or  non-existence  of  a  particular  mortgage, 
the  oral  evidence  of  the  mortgage  that  it  did  exist  will  be  sufficient 
to  prove  the  fiGkct,  without  the  production  of  the  mortgage  deed — 
An^ad  Ali  v.  M<mvram  KalUay  L  L.  R.  12  Cal.  52. 

(e).  In  a  suit  upon  a  hathchttta,  the  Court,  having  regard  to  the  in- 
formal nature  of  the  document  sued  upon,  allowed  evidence  to  be 
given  of  a  verbal  agreement  to  repay  the  amount  acknowledged  with 
interest,  no  mention  having  been  made  as  to  interest  in  the  hathckitta 
itself—^TmefA  Chunder  Baneya  v.  Mokini  Mohan  Das^  9  C.  L.  B.  301. 

((i).  Independently  of  the  sale  certificate  any  proceedings  confirming 
an  auction  sale  are  sufficient  evidence  of  the  ^Q—Benodi  Lai  Ohose 
V.  Tamizuddin^  7  C.  L.  R.  116.     Vide  also— 

1.  Doorga  Narain  Sen  v.  Bane^  Madhah  Mazumdar,  I.  L.  R. 
7  CaL  199. 

2.  Tom  Prasad  Mytee  v.  Nand  Kiskore  Otri,  I.  L.  R.  8  Cal.  842. 

3.  Sadagopa  v.  Jamuna  Bhaiy  I.  L.  R.  5  Mad.  54 

4.  Vdan  v.  Kumarasamt^  I.  L.  R.  11  Mad.  290. 

5.  Shivaram  Narya/a  Mekal  v,  Bavji  Salharam  Pradhauy  I.  L.  R. 
7  Bom.  254. 

6.  Muzaffar  ffusain  v.  Ali  ffusaiuy  I.  L.  R.  5  All.  297. 

7.  Jagan  NaJth  v.  Baldeo,  I.  L.  R.  5  All.  (F.  B.)  305. 

8.  Kmhal  Fanachand  v.  Bkima  Bai,  I.  L.  R.  12  Bom.  589. 

9.  Raf  Krishna  Mukerji  v.  Radha  Madhav  Haldar,  21  W.  R.  349. 
(e).  Where  the  contents  of  a  pottah  cire  in  any  way  in  question, 

it  is  necessary  to  prove  them  by  the  production  of  the  document ; 
where  this  is  not  the  case,  oral  evidence  of  the  pottah  is  admissible— 
Kedamath  Joardar  v.  Shttrfoonnissa  Bibi,  24  W.  R  425. 

( f),  A  decree-holder  agreed  with  the  employer  of  his  judgment- 
debtor,  who  had  been  arrested  in  execution  of  the  decree,  to  discharge 
the  latter  from  arrest  upon  the  condition  that  his  master  would  pay 
the  amount  of  the  debt.  Accordingly,  the  master  executed  a  pro- 
missory note  upon  unstamped   paper,   consequently  not   receivable 
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in  evidence.  Held^  that  the  document  was  not  the  contract  out  of 
which  the  defendant's  liability  arose,  but  was  merely  a  collateral 
security  for  the  defendant's  fulfilment  of  his  promise  to  pay  the 
debt,  and  Uiat  under  the  circumstances  the  plaintiff  was  entitled  to 
give  evidence  of  the  consideration,  and  to  maintain  the  suit  as  for 
money  lent  apart  from  the  note  altogether— Bo/frAocfor  Per$aud  v. 
The  Maharajah  of  Betia,  9  All.  (F.  B.)  3&1. 

(g),  H  lent  Bs.  85  to  D  on  a  pledge  of  moveable  property.  D  repaid 
H  Rs.  40 ;  and  at  the  time  of  the  repayment  acknowledged  orally 
that  the  balance  of  the  debt  R&  45  was  still  due  by  him.  It  was 
agreed  between  the  parties  at  the  same  time  that  D  should  give  H 
a  promissorjr  note  for  such  balance,  and  that  such  property  should 
be  returned  to  him.  Accordingly  D  gave  H  a  promissory  note  for 
Rs.  45,  and  the  property  was  returned  to  him.  H  subsequently  sued 
D  on  such  oral  acknowledgment  for  Rs.  45  ignoring  the  promissory 
note,  which  being  ii^rufficiently  stamped,  was  not  admissible  in 
evidence.  Held^  that  the  existence  of  the  promissory  note  did  not 
debar  H  from  resorting  to  his  original  consideration,  nor  exclude 
evidence  of  the  oral  acknowledgment  of  the  debt — Htrcdal  v. 
Datadiuy  4  All.  135.  Vide  Golap  Ckand  Marwari  y.  Thakwrani 
Mahakoom  Kooari^  I.  L.  R.  3  Cal.  314. 

{h),  A  receipt  for  sums  paid  in  part  liquidation  of  a  bond  hypothe- 
cating immoveable  property  must  be  registered  to  render  it  admis- 
sible as  evidence.  But  under  illustration  (e)  of  the  present  section, 
such  payments  may,  nevertheless,  be  proved  by  parol  evidence,  which 
is  not  excluded  owing  to  the  inadmissibility  of  the  documentary 
evidence — DoUip  Singh  v.  Du/rga  Prasattdy  I.  L.  R  1  AIL  442. 

(t).  A  receipt  for  earnest-money  (Rs.  1,000)  for  purchase  of  immove- 
able property  was  held  inadmissiWe  in  evidence  for  want  of  registra- 
tion ;  but  under  this  section  it  was  held  that  oral  evidence  was  ad- 
missible to  prove  the  payment,  notwithstanding  the  existence  of  the 
written  receipt— TTaman  Ram  Chandra  v.  Dhondiba  Kriihanjtf 
I.  L.  R.  4  Bom.  126. 

(J),  The  document  called  a  8odi  Razinama  (whereby  a  party  re- 
linquishes his  right  of  occupancy  of  land  in  his  possession  to  his 
landlord,  and  requests  the  latter  to  register  the  land  in  the  name 
of  another  party  to  whom  it  has  been  sold)  is  not  a  document  of 
the  kind  mentioned  in  this  section,  and  therefore  does  not  exclude 
the  Courts  from  basing  their  findings  upon  other  evidence,  should 
any  such  exist —  Venkatesa  v.  Sengoda,  I.  L.  R.  2  Mad.  117. 

(k).  Where  the  defendant  claimed  the  property  as  a  preferential 
heir  and  also  set  up  an  alternative  defence  of  an  alleged  oral  agree- 
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ment  caocelling  a  registered  deed  of  sale  of  property  by  her  co-widow 
aud  the  plaintifis,  the  lower  Court  was  of  opinioQ  that  proviso  (4)  of 
this  sectioD  was  a  bar  to  any  inquiry  into  the  merits  of  this  defence* 
Held^  that  the  lower  Court  was  wrong.  The  object  of  the  oral  agree- 
ment  was  not  to  rescind  the  original  transaction,  but  to  transfer  any 
rights,  acquired  by  the  plaintifiBs,  to  the  defendant,  and  was  an  en- 
tirely new  transaction— '/SoitAma  Bai  v,  Tukaran^  I.  L^  R.  11  Bom. 
47. 

(Q.  Where  a  contract  of  sale  is  effected  through  a  broker,  who 
sends  bought  and  sold  notes  to  the  buyer  and  seller,  the  feict  that 
the  bought  and  sold  notes  did  not  agree  and  were  not  returned  by 
the  parties  is  not  positive  evidence  that  the  parties  did  not  agree. 
The  contract  was  made  before  the  notes  were  written,  and  the  notes 
were  sent  by  the  broker  to  his  principals  merely  by  way  of  inform- 
ation :  and  the  plaintiff  is  entitled  to  give  parol  evidence  of  the 
terms  of  the  contract — Claston  v.  ShaWy  9.  R  L.  R.  245. 

Acknowledgment  of  Debt. — (a).  An  original  account  book  con- 
taining an  acknowledgment  of  a  debt  had  been  filed  in  Court  and 
subsequently  lost  whilst  in  Court ;  held^  that  secondary  evidence  of 
such  acknowledgment  might  be  given,  notwithstanding  the  words 
of  sec.  19  of  the  Limitation  Act— Wc^ibun  v.  Kadir  Buksh^  I.  L.  H. 
13  Cal.  S92. 

(&).  Para.  2,  sec.  19  of  the  Limitation  Act,  1877,  belongs  to  that 
branch  of  the  law  of  evidence  which  is  dealt  with  by  this  section, 
and  ought  not  to  be  read  in  derogation  of  the  general  rules  of  second- 
aiy  evidence  so  as  to  exclude  oral  evidence  of  the  contents  of  an 
acknowledgment  which  has  been  lost  or  destroyed — Shambhunath 
Nath  V.  Ram  Chunder  SahOy  I.  L.  R  12  CaL  267. 

(c).  Under  sec.  19  of  the  Limitation  Act,  XV  of  1877,  oral  evi- 
dence of  the  contents  of  an  acknowledgment  cannot  be  received, 
nor  is  there  any  saving  of  acknowledgments  received  or  g^ven  back 
before  the  Act  came  into  operation— ZtWntMa  Ladli  Begam  Saheb 
T.  Ifatadev  Batandev,  L  L.  R.  12  Bom.  269. 

When  parol  evidence  admissible  to  show  that  an  apparent 
■ale  was  in  fkct  a  mortgage.— (a).  In  the  case  of  Raksa  Lakshman 
T.  Oovinda  Kanj^  I.  L.  R.  4  Bom.  594,  Melvill  J.,  in  a  very  able 
and  lucid  judgment,  made  the  following  remarks  : — "  The  rule  which, 
on  a  consideration  of  the  whole  matter,  appears  to  be  most 
consonant  both  to  the  statute  law  and  to  equity  and  justice  is  this, 
namely^  that  a  party,  whether  plaintiff  or  defendant,  who  sets  up 
a  contemporaneous  oral  agreement,  as  showing  that  an  apparent 
sale  was  really  a  mortgage,  shall  not  be  permitted  to  start    his 


Digiti 


ized  by  Google 


286  THE  INDIAN  EVIDKNCB  ACT.  [SeC.  91. 

case  by  ofkacing  direct  parol  evideDce  of  such  oral  agreement  ;  but 
if  it  appears  clearly  and  unmistakeably,  from  the  ooDduct  of  the 
parties  that  the  transaotioQ  has  been  treated  by  them  as  a  mortgage, 
the  Oourt  will  give  efibot  to  it  as  a  mortgage,  and  not  as  a  sale  ;  and, 
ihereapon,  if  it  be  necessary  to  ascertain  what  were  the  terms  of  the 
mortgage,  the  Oourt  will,  for  that  purpose,  allow  parol  evidence  to 
be  given  of  the  original  oral  agreement.  As  was  observed  by  Wigram 
y.  C,  in  Dale  v.  Hamilton^  5  Hare  381,  and  also  by  Jessel  M.  R,  in 
Dale  V.  TJngley  (L.  R  5  Oh.  Div.  887),  the  conduct  of  the  parties 
shows  unequivocally  that  eome  contract,  reconcilable  with  such 
conduct,  must  have  taken  place  between  the  litigant  parties,  and  the 
Court  is,  consequently,  compelled  to  admit  evidence  of  the  terms  of 
the  contract,  in  order  that  justice  may  be  done  between  the  parties.'* 

Secondanr  eyidence  when  inadmi8sible.^a).  Plaintiff  alleged 
that  A  and  B  had  sold  and  conveyed,  by  an  unregistered  deed,  certain 
land  to  the  person  under  whom  he  claimed.  The  deed  being  inad- 
missible in  evidence,  B  was  called  to  prove  the  sale.  Eddy  that  B's 
evidence  should  have  been  rejected,  as  secondary  evidence  of  the 
unregistered  deed  could  not  be  received— i2am  Chunder  Haider  v. 
Qovind  Chunder  Sen^  1  C.  L.  R  54S. 

(6).  An  insufficiently  stamped  promissory  note  having  been  lost, 
secondary  evidence  of  its  contents  was  held  inadmissible— iSA^M 
Aribar  v.  Shekh  Khan,  I.  L.  R  7  Cal.  266.  But  see  1,  fferalol  v. 
Datadtn,  I.  L.  R  4  AIL  135 ;  2,  Oolap  Chand  Marwari  v.  Thaku- 
rani  Jfohokoam  Kooari,  I.  L.  B.  3  CaL  314. 

As  to  insufficiently  stamped  hundij  see  Valliappa  v.  Ifahommed 
Ehanm,  I.  L.  R  5  Mad.  166. 

(o).  The  terms  of  a  contract  to  repay  a  loan  of  money  with  interest, 
having  been  settled  and  the  money  paid,  a  promissory  note  specifying 
these  terms,  was  executed  later  in  the  day  by  defendant  and  given  to 
plaintiff.  This  promissory  note  was  not  stamped.  In  a  suit  brought 
to  recover  the  unpaid  balance  of  the  loan  on  an  oral  contract  to  pay, 
held,  that  plaintiff  could  not  recover — Fothi  Reddi  v.  Vetayuda 
Sivan,  I.  L.  R  10  Mad.  94. 

(cQ.  Where  accounts  between  a  creditor  and  his  debtor  were  stated, 
and  the  latter  gave  the  former  a  bond  for  the  balance  found  duo 
by  him  to  the  creditor,  held,  that  the  creditor  was  precluded  from 
subsequently  suing  on  the  aooounts  stated  for  the  balance  which  had 
been  found  duQ  Sirdar  Kuar  v.  Chandrawati,  I.  L.  R  4  AIL  330. 

{e).  The  plaintiff  sued  upon  a  document  which  was  formed  to  be 
a  promissory  note  and  rejected  as  being  unstamped.  It  was  held 
that  the  document  itself  and  secondary  evidence  of  its  contents  being 
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tnadmissibley  no  other  evidence  can  be  given  to  prove  the  terms  of 
the  contract  between  the  parties  of  which  the  note  was  intended  to 
be  the  evidence.  (Aukur  Chunder  Roy  v.  Madhav  Chum  Qhose^  21 
W.  R.  1,  followed).  If  the  plaintiff  had  sought  to  prove  the  con. 
sideration  by  other  evidence,  as,  for  instance,  by  evidence  as  to  an 
admission  of  the  debt  by  the  defendant,  such  evidence  would  have 
been  admissible — Damodar  Juggunnath  v.  Atmaram  Babaji,  I.  L.  R. 
12  Bom.  443. 

(/).  In  a  suit  on  a  bond,  the  Court  held  that  the  sum  reserved  was 
liquidated  damages,  not  a  penalty,  and  refused  to  allow  the  defend- 
ant to  give  evidence  that  the  plaintiff  had,  subsequent  to  execution, 
stated  that  the  claim  was  intended  to  operate  as  a  penalty ^^^Aary- 
la!  Das  v.  Tejnarain,  I.  L.  R.  10  Cal.  766. 

(g).  A  deed  of  pcurtition  was  executed  among  three  brothers,  C,  N 
and  B,  on  the  19th  March  1867,  but  was  not  registered.  It  recited 
that,  some  years  previously  to  its  date,  a  division  of  the  family  pro- 
perty, with  the  exception  of  three  houses,  had  been  effected,  and  it 
purported  to  divide  these  houses  among  the  brothers.  In  a  suit 
brought  by  Cfs  widow  for  the  recovery  of  the  house  which  fell  to  Cs 
share,  held  that,  although  the  deed  did  not  exclude  secondary  evi- 
dence of  the  partition  of  the  family  property  previously  divided, 
yet  it  affected,  to  dispose  of  the  three  houses  by  way  of  partition 
made  on  the  day  of  its  execution,  and,  therefore,  secondary  evidence 
of  the  contents  were  inadmissible  under  this  section — Kachubhai 
V.  Chdab  Chand^  I.  L.  R.  2  Bom.  636. 

(h).  The  plaintifib  sued  to  recover  damages  for  the  non-acceptance 
of  wheat  which  the  defendant  by  two  contracts  agreed  to  purchase. 
At  the  hearing,  in  order  to  prove  the  terms  of  the  contracts,  the 
plaintifis  tendered  two  notes  or  memoranda  of  the  contracts,  which 
purported  to  be  signed  by  the  broker  and  also  by  the  defendant. 
These  notes  were,  in  fact,  the  sold  notes  which  the  broker  had  given 
to  the  plaintiffs.  These  notes  were  held  inadmissible,  not  being  pro- 
perly stamped.  Held^  that  the  terms  of  the  contracts  were  reduced 
to  writing,  and  by  this  section  no  evidence,  except  the  documents 
themselves,  could  be  given  in  proof  of  them — 8,  A.  Ralli  v.  Caramalli 
Fazaly  L  L.  R  14  Bom.  108. 

Orindnal  Oases.— (a).  In  a  case  of  giving  false  evidence,  the  English 
record  written  by  the  Magistrate  was  put  in  to  prove  what  the  accus- 
ed had  stated  before  him.  The  document  was  not  interpreted  to 
the  accused  in  the  language  in  which  it  was  given,  or  which  he  under- 
stood ;  nor  was  it  read  over  in  accordance  with  the  requirements 
of  sec.  339,  Or.  P.  C,  in  the  presence  of  the  person  then  accused.  Such 


Digitized  by 


Google 


288  THE  INDIAN  EVIDENCK  ACT.   [SeCS.  91-92. 

evidence  was  held  inadmiasiblo — The  Queen  v.  Mangal  Dob^  23  W.  R. 
(Or.)  28. 

(6).  The  deposition  of  a  witness  in  a  civil  suit  taken  down  in  a 
language  other  than  that  in  which  the  evidence  was  given  is  not 
admissible  in  evidence  in  a  prosecution  against  him  for  perjury  in 
respect  of  the  statements  made  by  him,  unless  the  provisions  of 
sections  132  and  183  of  the  Civil  Procedure  Code,  Act  X  of  1877, 
have  been  complied  with— /n  re  Mayadeh  Gossami,  I.  L.  B.  6  Cal. 
762. 

(o).  It  is  not  obligatory  upon  a  Police-officer  to  reduce  to  writing 
any  statement  made  to  him  during  an  investigation.  This  section 
does  not  render  oral  evidence  of  such  statements  inadmissible — Beg, 
V.  Uttamchand  Kapwrchandy  11  Bom.  H.  C.  R  120. 

(d),  A  confession  purporting  to  have  been  recorded  under  the 
provisions  of  section  164,  Cr.  P.  C,  was  recorded  by  the  Magistrate  in 
English,  though  made  in  Hindi,  which  the  Magistrate  perfectly  under- 
stood and  could  write.  Such  confession  was  held  to  be  inadmissible  in 
evidence,  and  no  evidence  of  the  Magistrate  as  to  what  the  accused  told 
him  could  be  given,  as  the  confession  was  matter  which  was  required 
by  law  to  be  reduced  to  the  form  of  a  document ;  and,  therefore,  under 
this  section,  no  evidence  could  be  given  in  proof  of  such  matter  except 
the  document,  where,  as  in  this  case,  it  was  in  existence  and  forth- 
commg—^ainaryan  Rai  v.  The  Qiteen-JSmpress,  I.  L.  B.  17  Cal.  862. 

(e).  A  confession  recorded  under  sec.  122  of  the  Code  of  Criminal 
Procedure  (Act  X  of  1872)  to  be  admissible  in  evidence  must 
not  only  bear  a  memorandum  that  the  Magistrate  believed  it  to  have 
been  voluntarily  made,  but  also  a  certificate,  under  sec.  346,  that  it 
was  taken  in  the  Magistrate's  presence  and  hearing,  and  contains  accu- 
rately the  whole  of  the  statement  made  by  the  accused  person.  No 
oral  evidence  can  be  received  to  prove  the  fact  of  confession,  if  the 
confession  itself  be  inadmissible  (Reg,  v.  Bat  Ratan,  10  Bom.  H.  C. 
R  166,  followed)— iZ6^.  v.  Shtvya,  I.  L.  B.  1  Bom.  219. 

92.  When  the   terms  of  any  such  contract,  grant 
f    ^^  other  disposition   of  property,   or 
evidence  of  oral     any  matter  required   by  law  to  be 
^^^^""^  reduced  to   the  form  of  a  document, 

have  been  proved  according  to  the  last  section,  no 
evidence  of  any  oral  agreement  or  statement  shall 
be  admitted,  as  between  the   parties   to  any   such 
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instrument  or  their  representatives  in  interest,  for 
the  purpose  of  contradicting,  varying,  adding  to, 
or  subtracting  from,  its  terms  : 

Proviso  (1). — Any  fact  may  be  proved  which 
would  invalidate  any  document,  or  which  would 
entitle  any  person  to  any  decree  or  order  relating 
thereto ;  such  as  fraud,  intimidation,  illegality, 
want  of  due  execution,  want  of  capacity  in  any 
contracting  party,  want  or  failure  of  consideration, 
or  mistake   in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral 
agreement  as  to  any  matter  on  which  a  document 
is  silent,  and  which  is  not  inconsistent  with  its 
terms,  may  be  proved.  In  considering'  whether  or 
not  this  proviso  applies,  the  Court  shall  have  regard 
to  the  degree  of  formality  of  the  document. 

Proviso  (3). — The  existence  of  any  separate  oral 
agreement,  constituting  a  condition  precedent  to 
the  attaching  of  any  obligation  under  any  such 
contract,  grant  or  disposition  of  property,  may  be 
proved. 

Proviso  (4). — The  existence  of  any  distinct  sub- 
sequent oral  ageement  to  rescind  or  modify  any 
such  contract,  grant  or  disposition  of  property, 
may  be  proved,  except  in  cases  in  which  such 
contract,  grant  or  disposition  of  property  is  by 
law  required  to  be  in  writing,  or  has  been  regis- 
tered according  to  the  law  in  force  for  the  time 
being  as  to  the  registration  of  documents. 

Proviso  (5). — Any  usage  or  custom  by  which 
incidents  not  expressly  mentioned  in   any    contract 

37 
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are  usually  annexed  to  contracts  of  that  description, 
may  be  proved  :  Provided  that  the  annexing  of 
such  incident  would  not  be  repugnant  to,  or  incon- 
sistent with  the  express  terms  of  the  contract. 

Proviso  (6). — Any  fact  may  be  proved  which 
shows  in  what  manner  the  language  of  a  document 
is  related  to  existing  facts. 

Illustrations, 

(a).  A  policy  of  insurance  is  eflFected  on  goods  "  in  ships  from 
Calcutta  to  London."  The  goods  are  shipped  in  a  particular  ship 
which  is  lost.  The  fact  that  that  particular  ship  was  orally 
excepted  from  the  policy,  cannot  be  proved. 

(6).  A  agrees  absolutely  in  writing  to  pay  B  Rs.  1,000  on  the 
first  March  1873.  The  fact  that,  at  the  same  time,  an  oral 
agreement  was  made  that  the  money  should  not  be  paid  till  the 
thirty-first  March,  cannot  te  proved. 

(c).  An  estate  called  '  the  Eimpur  tea  estate '  is  sold  by  a 
deed  which  contains  a  map  of  the  property  sold.  The  fact  that 
land  not  included  in  the  map  had  always  been  regarded  as  part 
of  the  estate  and  was  meant  to  pass  by  the  deed,  cannot  be 
proved. 

(d),  A  enters  into  a  written  contract  with  B  to  work  certain 
mines,  the  property  of  B,  upon  certain  terms.  A  was  induced 
to  do  so  by  a  misrepresentation  of  B's  as  to  their  value.  This 
fact  may  be  proved. 

(e),  A  institutes  a  suit  against  B  for  the  specific  performance 
of  a  contract,  and  also  prays  that  the  contract  may  be  reformed 
as  to  one  of  its  provisions,  as  that  provision  was  inserted  in  it 
by  mistake.  A  may  prove  that  such  a  mistake  was  made  as 
would  by  law  entitle  him  to  have  the  contract  reformed. 

(/).  A  orders  goods  of  B  by  a  letter  in  which  nothing  is  said 
as  to  the  time  of  payment,  and  accepts  the  goods  on  delivery. 
B  sues  A  for  the  price.  A  may  show  that  the  goods  were  sup- 
plied  on  credit  for  a  term  still  unexpired. 
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(g),  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A 
gives  B  a  paper  in  these  words  :  '  Bought  of  A  a  horse  for  Rs. 
600.'     B  may  prove  the  verbal  warranty. 

(A).  A  hires  lodgings  of  B^  and  gives  B  a  card  on  which  is 
written — 'Rooms,  Rs.  200  a  month/  A  may  prove  a  verbal 
agreement  that  these  terms  were  to  include  partial  board. 

A  hires  lodgings  of  B  for  a  year,   and  a  regularly  stamped 

agreement,  drawn  up  by   an   attorney,    is   made   between   them. 

It  is  silent  on  the   subject  of  board.     A  may  not  prove  that 

board  was  included  in  the  terms  verbally. 

t 
(»').  A  applies  to   B  for  a  debt  due  to  A  by  sending  a  receip 

for  the  money.     B   keeps  the  receipt  and  does  not  send   the 

money.     In  a  suit  for  the  amount,  A  may  prove  this. 

{j),  A  and  B  make  a  contract  in  writing  to  take  effect  upon 
the  happening  of  a  certain  contingency.  The  writing  is  left 
with  B,  who  sues  A  upon  it.  A  may  show  the  circumstanoea 
tmder  which  it  was  delivered. 

Vide  art.  90,  Stephen's  Digest. 

Beason  of  the  Bole. — This  rule  of  the  common  law  of  England 
is  "  founded  on  the  obvious  inconvenience  and  injustice  that  would 
result,  if  matters  in  writing,  made  by  advice,  and  on  consideration, 
and  intended  finally  to  embody  the  entire  agreement  between  th& 
parties,  were  liable  to  be  controlled  by  what  Lord  Coke  expressively 
calls,  *  the  uncertain  testimony  of  slippery  memory.*  When  parties 
have  deliberately  put  their  mutual  engagements  into  writing,  in  such 
language  as  imports  a  legal  obligation,  it  is  only  recisonablo  to  presume, 
that  they  have  introduced  into  the  written  instrument  every  material 
term  and  circumstance ;  and,  consequently,  all  parol  testimony  of 
conversations  held  between  the  parties,  or  of  declarations  made  by 
either  of  them,  whether  before,  or  after,  or  at  the  time  of,  the  com- 
pletion of  the  contract,  will  be  rejected  ;  because  such  evidence, 
while  deserving  far  less  credit  than  the  writing  itself,  would  inevi- 
tably tend,  in  many  instances^  to  substitute  a  new  and  different  con- 
tract for  the  one  really  agreed  upon,  and  would  thus,  without  any 
corresponding  benefit,  work  infinite  mischief  and  wrong."*  Mr. 
Starkie  says  :  "  It  is  likewise  a  general  and  most  inflexible  rule  that, 
wherever  written  instruments  are  appointed  either  by  the  requirements 
of  the  law,  or  hy  the  compact  of  parties^  to  be  the  repositories  and 

•  Vide  Taylor,  6th  Ed.,  sec.  1086. 
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memoriala  of  truth,  any  other  evidence  is  excluded  from  being  used 
either  as  a  substitute  for  such  instruments  or  to  contradict  or  alter 
them.  This  is  a  matter  both  of  principle  and  policy^:  of  pnncipU^ 
because  such  instruments  are  in  their  nature  and  origin  entitled  to 
a  much  higher  degree  of  credit  than  parol  evidence  :  of  policy^ 
because  it  would  be  attended  with  great  mischief  if  those  instru- 
ments upon  which  men's  rights  depended  were  liable  to  be  impeached 
by  loose  collateral  evidence"  The  supposed  reason  of  the  rule  assumes 
that  in  choosing  the  solemn  form  employed  to  express  and  embody 
their  agreement,  parties  have  intended  thereby  fiilly  to  express  that 
agreement,  removing  it  in  this  way  from  debatable  questions,  and 
beyond  bad  faith  or  the  uncertain  testimony  of  slippery  memory. 
To  admit  parol  evidence  would,  in  the  intendment  of  law,  utterly 
defeat  this  object  The  instrument  therefore  is  conclusive  as  to  the 
point  which  it  covers.  Mr.  Story,  in  his  Equity  Jurisprudence,  says  : 
"  The  same  general  rule  prevails  in  equity,  as  at  law,  that  parol 
evidence  is  not  admissible  to  contradict,  qualify,  extend,  or  vary 
written  instruments ;  and  that  the  interpretation  of  them  must 
depend  upon  their  own  terms.  But  in  cases  of  accidenty  mistake,  or 
fraud.  Courts  of  Equity  are  constantly  in  the  habit  of  admitting 
parol  evidence  to  qualify  and  correct,  and  even  to  defeat,  the  terms 
of  written  instruments." 

Extent  of  the  Bole. — Oral  evidence  to  contradict,  vary,  add  to 
or  substract  from  the  terms  of  the  writing,  is  excluded  only  as  bettpeen 
the  parties  to  the  instrument  or  their  representatives  in  interest.  Other 
persons  may  give  evidence  of  any  facts  tending  to  show  a  contem- 
poraneous agreement  varying  the  terms  of  the  document  (sec.  99 
post).  The  Courts,  in  placing  a  construction  upon  it,  must  take  care 
not  to  create  a  precedent,  that  would  open  the  door  to  indiscriminate 
parol  proof  of  transactions  where  written  documents  have  recorded 
what  has  passed  between  the  parties.  But  it  should  be  remembered 
that  if  the  instrument  was  not,  in  point  of  fact,  intended  fairly  to 
represent  the  agreement  of  the  parties,  the  rule  stated  above  does 
not  apply.  The  rule  applies  only,  where,  upon  the  face  of  it,  the 
written  instrument  appears  to  contain  tiie  whole  contract,  and  it 
seems  that  any  evidence  is  admissible,  which,  as  a  matter  of  substan- 
tive law,  may  form,  in  law  or  equity,  ground  of  relief  against  the 
operation  of  the  instrument,  though  the  efifect,  and  indeed  the  object, 
of  such  evidence  is  to  contradict  such  instrument. 

Beqnired  by  law  to  be  rednced  to  the  form  of  a  Document.— 

The  Transfer  of  Property  Act,  1882,  mentions  numerous  classes  of 
contracts,  which  can  be  eflfected  only  by  a  document  In  none  of 
these  cases  could  evidence  of  a  subsequent  oral  contract  modifying 
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the  terms  of  the  document  be  admitted.  {Vide  aeos.  64,  69»  107, 
123).  A  matter  required  by  law,  &a,  to  be  reduced  to  the  form  of  a 
docu  ent  must,  in  order  to  be  admissible,  be  so  reduced  in  the  form 
and     anner  prescribed.* 

As  between  the  parties  to  any  such  instniment.— The  words 
'*  between  the  parties  to  any  such  instrument "  refer  to  the  persons 
who  on  the  one  side  and  the  other  came  together  to  make  the  con- 
tract or  disposition  of  property,  and  would  not  apply  to  questions 
raised  between  the  parties  on  the  one  side  only  of  a  deed,  regarding 
their  relations  to  each  other  under  the  contract.  The  words  do  not 
preclude  one  of  two  persons  in  whose  favour  a  deed  of  sale  purported 
to  be  executed,  from  proving  by  oral  evidence  in  a  suit  by  the  one 
against  the  other,  that  the  defendant  was  not  a  real  but  a  nominal 
party  only  to  the  purchase,  and  that  the  plaintiff  was  solely  entitled 
to  the  property  to  which  it  related,  notwithstanding  that  the  defend- 
ant was  described  in  the  sale-deed  as  one  of  the  two  purchasers — 
MuUhand  v.  Madhuram,  I.  L.  R  10  AIL  421 

A  man  cannot  both  approbate  and  reprobate  the  same  transac- 
tion.~It  is  to  be  borne  in  mind  that  a  party  impugning  a  document  can 
not  affirm  one  part  of  the  transaction  and  disaffirm  the  rest.  The 
rules  of  evidence  and  the  law  of  estoppel  forbid  any  addition  to,  or  va- 
riation from,  deeds  or  written  contracts.  The  law,  however,  fur- 
nishes exceptions  to  its  own  salutary  protection  ;  one  of  which  is, 
when  one  party,  for  the  advancement  of  justice,  is  permitted  to 
remove  the  blind  which  hides  the  real  transaction  ;  as,  for  instance, 
in  cases  of  fraud,  illegality,  and  redemption,  in  such  cases,  the  maxim 
applies  that  a  man  cannot  both  affirm  and  disaffirm  the  same  trans- 
action, show  its  true  nature  for  its  own  relief,  and  insist  on  its  ap- 
parent character  to  prejudice  his  adversary.  This  principle,  so  just 
and  reasonable  in  itself,  and  often  expressed  in  the  terms  that  you 
cannot  both  approbate  and  reprobate  the  same  transaction,  has 
been  applied  by  their  Lordships  of  the  Privy  Ck>uncil,  to  the  consi- 
deration of  Indian  appeals,  as  one  applicable  in  the  Courts  which 
are  to  administer  justice  according  to  equity  and  good  conscience. 
The  maxim  is  founded  not  so  much  on  any  positive  law  as  on  the 
broad  and  universally  applicable  principles  of  justica  See  Shah 
Makhun  Lai  v.  Baboo  Srtki$$en  Singh^  12  M.  I.  A.  167  ;  Forhee  v, 
AmirunniMsa  Begwniy  10  M.  L  A.  366. 

Instances  in  which  parol  evidence  was  held  inadmissible.— (a). 

The  defendant  admitted  the  execution  of  a  deed  of  sale,  but  alleged 
that  contemporaneously  with  it  he  entered  into  an  oral  agreement 

•  FIdf  L  L.  B.  6  CaL  7es. 
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with  the  vendee  that  the  deed  was  to  be  merely  a  security  for  the 
payment  of  a  certain  sum  of  money  by  the  defendant  to  the  vendee » 
and  that  a  large  portion  of  the  sum  so  secured  had  abready  been 
paid  to  the  vendee.  Held^  that  as  the  alleged  agreement  was  wholly 
inconsistent  with  the  terms  of  the  deed  of  sale,  evidence  to  prove 
such  agreement  was  excluded  by  this  section^^anopa  v.  Tundar- 
dasy  I.  L.  B.  1  Bom.  333. 

(5).  In  a  suit  upon  a  kistibundi  bond,  the  defendants  pleaded  that 
the  debt  had  been  liquidated  from  the  usufruct  of  certain  property 
which,  by  an  oral  agreement  entered  into  at  the  time  of  the  execution 
of  the  bond,  had  been  assigned  by  them  to  the  plaintiffs  for  that 
purpose.  The  High  Court  held  that  the  allegation  of  the  defend- 
ants amounted  merely  to  a  plea  of  payment,  and  that  this  section 
was  not  a  bar  to  an  inquiry  as  to  the  foundation  of  such  a  plea — 
Oovtnd  Pfoshad  Roy  Chowdhary  v.  Anunda  Chundra  Ckowdkaryy 
4  0.  L.  B.  274. 

(c).  When  an  oral  agreement  is  not  a  purely  collateral  or  additional 
agreement,  but  constitutes  an  addition  to  the  terms  of  a  contract 
that  had  been  reduced  into  writing,  and  is  inconsistent  with  those 
terms,  this  section  would  exclude  evidence  of  such  agreement — Cowa$ji 
Ruttonji  Limboowalla  v.  Burjorji  Rustomji  Limhoowalloy  I.  L.  B. 
12  Bom.  33. 

{d).  In  a  suit  brought  by  the  plaintiffs  to  recover  damages  for 
breach  of  contract  (bought  and  sold  notes  formed  the  contract  and 
corresponded  with  the  other),  the  defendants  sought  to  show  by  oral 
evidence  that  the  contract  was  for  delivery  of  760  maundsy  if  one- 
fourth  of  each  of  the  successive  arrivals  should,  in  the  aggregate, 
amount  to  760  maundB,  Eeld,  that  such  evidence  was  inadmissible 
under  this  section,  and  that  the  plaintiffs  were  entitled  to  recover — 
Jadu  Rat  v.  Bhdbataran  Nandy^  I.  L.  B.  17  CaL  173. 

(«).  In  Ahrey  v.  Crux,  L.  B.  6  0.  P.  37,  to  an  action  by  the  payee 
against  the  drawer  of  a  bill  of  exchange,  payable  twelve  months  after 
date,  the  defendant  pleaded  that  he  drew  the  bill  and  delivered  it  to 
the  plaintiff  for  the  accommodation  of  the  acceptor  and  as  surety  for 
him  ;  that,  at  the  time  the  defendant  so  drew  and  delivered  the  bill 
to  the  plaintiff,  it  was  agreed  between  the  plaintiff  and  defendant 
and  the  acceptor  that  the  acceptor  should  deposit  with  the  plaintiff 
certain  securities,  to  be  held  by  the  plaintiff  as  security  for  the  due 
payment  of  the  bill,  and  that,  in  case  the  bill  should  not  be  duly 
paid,  the  plaintiff  should  sell  the  securities  and  apply  the  proceeds 
in  liquidation  of  the  bill,  and  that,  until  the  plaintiff  should  have 
80  sold  the  securities,  the  defendant  should  not  be  liable  to  be  sued 
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on  the  bilL  The  plea  then  went  on  to  aver  that  the  securities  were 
deposited  with  the  plaintiff  by  the  acoeptor,  but  that  the  plaintiff 
had  not  sold  but  still  held  them.  It  was  held,  that  oral  evidence 
of  the  agreement  alleged  in  the  plea  was  not  admissible,  inasmuch 
as  it  contradicted  or  varied  the  express  written  contract  on  the  face 
of  the  bill. 

(  0-  In  S^  ▼•  Wilson,  L.  R  8  Ch.  888,  A,  being  sued  on  a  pro- 
missory note,  set  up  this  story,  that  his  wife's  uncle,  having  lent  him 
£500,  and  intending  to  give  it  to  him,  at  his  death,  he  meanwhile 
to  pay  interest,  the  promissory  note  was  drawn,  to  effect  this  object 
and  was  not  intended  to  be  enforced.  This  evidence  was  held  to  be 
inadmissible. 

(ff).  The  acceptor  of  a  bill  of  exchange  cannot  set  up  a  parol  con- 
tract inconsistent  with  the  contract  on  fche  face  of  the  bill,  and 
he  cannot  show  that  a  bill  was  given  by  way  of  security  for  the  re- 
payment of  a  debt  which  was  agreed  to  be  paid  in  instalments— 
Besant  v.  Cross,  20  L.  J.  C.  P.  173. 

(A).  Where  a  bond  conditioned  for  payment  absolutely,  the  defend- 
ant will  not  be  allowed  to  show  that  there  was  an  agreement,  that 
the  bond  should  operate  merely  as  an  indemnity  :  nor,  when  a  note 
was,  on  the  face  of  it,  payable  on  a  certain  day,  to  show  an  oral  agree- 
ment that  it  should  be  payable  on  a  contingency,  or  that  it  should 
not  be  paid  but  be  renewed.  And  so,  where  a  promissory  note  is 
in  its  terms  joint,  one  of  the  parties  cannot  show  that  he  is  a  surety 
only  ;  nor,  when  a  person  has  signed  as  principal,  can  he  show  he  was 
merely  an  agent." — Cung.  Ev.,  261. 

({).  Where  a  written  instrument  provided  for  a  joint  tenancy  and 
joint-contract  by  all  the  parties  executing  it  to  pay  the  whole  rent 
of  the  village  without  any  reference  to  the  quantity  of  land  held  by 
each,  it  was  held  that  oral  evidence  was  not  admissible  to  show 
separate  specific  contracts  imposing  a  several  liability  on  each  accord- 
ing to  the  amount  of  land  held  by  him  :  and  that  it  made  no  differ- 
ence that  the  evidence  was  put  forward  as  evidence  of  a  custom — 
Morris  v.  Panchanand  Pillay,  6  Mad.  H.  C.  R.  136. 

{j).  Where  A  contracted  to  deliver  B  2,000  maunds  of  fresh,  clean 
and  good  up-country  indigo,  guaranteed  growth  of  season  1870-71,  A 
was  not  allowed  to  prove  a  custom  of  mixing  seeds  of  two  crops  so 
as  to  bring  up  the  sample  to  an  average  quality,  as  this  would  be 
distinctly  at  variance  with  the  terms  of  the  contract— i/ac/ar?awtf  v. 
Carr,  8  B.  L.  B.  469. 

{h).  In  an  action  against  the  drawer  of  a  bill  of  exchange,  drawn 
and    endorsed    in  England,  and  payable  abroad  and  dishonoured, 
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evidence  is  not  admissible  to  prore  a  usage  among  merchants  in 
England  to  entitle  the  holder,  at  his  option,  to  demand  from  the 
drawer  the  amount  of  re-exchange,  or  the  sum  which  he  gave  for  the 
purchase  of  the  bill ;  this  being  a  usage  which  in  terms  contradicts 
the  written  instruments — Stue  v.  Pompe^  30  L.  J.  C.  P.  75. 

Instances  in  which  parol  evidence  was  held  admissible.— (a). 

If  a  debtor,  after  adjustment  of  accounts,  executes  a  bond,  he  may, 
in  a  suit  on  the  bond,  be  allowed  to  re-open  the  question  of  the 
correctness  of  the  balance,  if  his  case  be  tbat  he  discovered  the 
errors  in  the  account  on  which  the  balance  was  arrived  at,  after  the 
execution  of  the  bond — Narayan  Undir  Dapel  v.  Matilal  Ramdaa, 
I.  L.  B.  I  Bom.  45. 

(6).  In  the  above  case  it  was  also  held  that  notwithstanding  stipu- 
lations in  the  bond  that  payments  should  be  endorsed  on  the  back 
of  tbe  bond  or  receipts  taken  for  the  same,  oral  evidence  of  pay- 
ment may  be  given,  though  the  absence  of  endorsements  is  a  cir- 
cumstance of  some  importance,  which  ought  not  to  be  overlooked 
in  estimating  the  value  of  such  oral  evidence. 

(c).  Where  money  has  been  advanced  on  a  joint  and  several  pro- 
miasory  note,  one  of  the  makers  of  which  is  merely  surety  for  the 
other,  and  this  £eu:t  is  known  to  the  lender  ;  in  such  case  the  surety, 
notwithstanding  tbe  form  of  the  note,  may  plead  as  an  equitable 
defence  that  he  was  known  to  the  lender  to  be  surety  when  the  note 
was  made,  and  that  without  his  consent  time  has  been  given  by 
the  lender  to  the  principal  debtor. — Taylor. 

(d).  Where  bills  of  exchange  were  drawn  against  goods  sold,  and 
the  bill  of  lading  deposited  as  security  tbat  the  bills  of  exchange 
should  be  duly  met :  on  the  bills  being  dishonoured,  the  holders  sold 
the  goods,  and  claimed  against  the  defendants'  estate  the  whole 
amount  recoverable  on  the  bills  of  exchange.  Evidence  was  ad- 
mitted to  show  the  circumstances  under  which  the  bills  were  given, 
and  that  the  holders  were  entitled  to  claim  only  the  balance  due 
after  sale  of  the  goods~/n  re  Shib  Chundra  Mullick^  8  B.  L.  B.  30. 

Proviso  (1).— (a).  Purport  of  Proviso  (i).— Foremost  among  the 
exceptions  to  the  rule  rejecting  parol  evidence  to  aff<3ct  written 
instruments  come  those  cases  where  it  is  sought  to  impeach  such 
instruments  as  having  been  obtained  by  fraud,  intimidation, 
illegality,  or  where  such  documents  are  liable  to  be  invalidated 
by  proof  of  want  of  due  execution,  want  of  capacity  in  any  contract- 
ing party,  want  or  failure  of  consideration,  of  mistake  in  fact 
OT  law.    The  substance  of  this  proviso  and   the  examples  (t>.,  ills. 
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(2,  e  and  t)  showing  the  meaning  of  it,  are  contained  and  ex- 
plained in  Taylor's  Evidence.  To  reject  parol  or  other  extrinsic 
proof  in  sach  cases  would  be  to  apply  the  rule  in  question  to  a 
purpose  for  which  it  was  never  intended,  and  to  render  it  a  pro- 
tection to  practices  which  the  object  of  the  law  is  to  suppress.  This 
proviso  is  applicable  only  to  cases  where  evidence  is  admitted  to 
show  that  a  contract  is  void  or  voidable,  or  subject  to  reformation 
npon  the  ground  of  fraud,  duress,  illegality,  &c.,  in  its  inception^  and 
not  to  cases  where  the  agreement  being  in  itself  perfectly  valid  and 
free  from  taint  of  that  kind,  one  of  the  parties  attempts  to  make  a 
firaudulent  use  of  it  as  against  the  other.* 

Any  foct  which  wonld  inyalidate  any  Docnment.— (a).  The 
English  law  allows  evidence  to  be  given  in  variance  of  the  terms 
of  a  contract  to  show  that  though  no  illegality  is  apparent  on  the 
fSEu»  of  it,  the  transaction  was  really  unlawful  and  the  agreement 
consequently  void.  A  party  may  be  precluded  from  setting  up  his 
own  fraud,  but  a  defendant,  sued  on  a  bond,  may  plead  that  it  was 
given  by  him  for  an  illegal  and  corrupt  consideration.  Vide  Collins 
V.  Bl  intern,  1  S.  L.  C.  369  (7th  Ed.).  The  Indian  law  is  in  accord- 
ance with  the  English  law  on  the  point. 

(by  In  an  action  on  a  contract  for  the  purchase  and  sale  of  goods 
on  a  certain  day  the  defendant  pleaded  that  the  contract  was  a  wager- 
ing contract ;  that  the  parties  never  intended  to  give  or  take 
delivery  of  the  cotton  ;  and  that  the  contract  was,  therefore,  void. 
Held,  that  oral  evidence  was  admissible  to  prove  the  defence  set  up 
by  the  defendant — Anupchand  Bemchtnd  v.  CAtmpei  Ugerchand^ 
L  L.  B.  12  Bom.  585.  This  case  relied  upon  (1)  Doe  dem  Chandler 
V.  Ford,  3  Ad.  and  Ell.  649  ;  (2)  Ginzewood  v.  Blcme,  110.  B.  626  ; 
(3)  Thacker  v.  Hardy,  4  Q.  B.  Div.  685  ;  (4)  Miganhhai  Hemchand 
V.  Manchhahkai  KaUi^nchand,  3  Bom.  BL  C.  R.  79  O.  C.  J.  Their 
Lordships,  who  decided  this  case,  remarked  that  "  it  is  true  that  such 
a  transaction  is  not  declared  by  the  Act  to  be  illegal,  but  the  exist- 
ence of  such  '  understanding'  between  the  parties,  or,  in  other  words, 
of  such  an  intention  on  their  part,  is  a  fact  within  the  interpretation 
clause  of  the  Evidence  Act,  illustration  (d)  ;  and  as  it  would  in- 
validate the  contract  by  making  it  *  null  and  void,'  might  be  proved 
nnder  sec.  92,  proviso  (1)  of  the  Act,  which  provides  that  any  fact 
(as  interpreted  by  sec.  3)  may  be  proved,  which  would  invalidate  the 
document"  The  case  of  Juggernath  Skew  Bux  v.  Ram  Dyal,  I.  L.  R. 
9  CaL  791  was  dissented  from. 

(c).  In  the  case  of  Eehoor  Dose  v.  Venkatasubha  Ran,  I.  L.  R  17 
Mad.  480,  it  was  held  that  oral  evidence  is  admissible  to  show  that 

♦  Q,  M,  CvXU  ▼,  F.  F.  Brown,  I.  L.  R.  6  CaL  838. 
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an  agreemoDt  Id  writing  to  sell  is  really  only  an  agreement  by  way 
of  wager.  Their  Lordships  dissented  from  Juggemath  Shew  Bux 
V.  Ram  DyaJLy  I.  L.  B.  9  CaL  791. 

AdmisBibility  of  Oral  Evidence  to  prove  apparent  Bale  to  be 
Mortgage.     Vide  p.  286. 

(a).  Where  a  party  all^^  that  a  transaction  is  a  sale  and  the  other 
contends  that  it  is  a  mortgage,  it  has  been  held  that  oral  evidence  is 
admissible  to  prove  that  the  real  transaction  was  a  mortgage.  It  has 
been  so  decided  on  the  principle  that  the  Courts  will  not  allow  a  rule 
or  even  a  statute,  which  was  introduced  with  a  view  to  suppressing 
fraud,  to  be  used  as  a  weapon  or  means  of  effecting  a  fraud.  It  seems 
that  this  section  does  not  render  evidence  of  oral  agreement 
inadmissible  on  the  ground  that  if  the  real  agreement  were 
proved,  it  would  invalidate  the  document  as  a  deed  of  absolute  sale 
within  the  meaning  of  the  first  proviso  and  constitute  a  ground  for 
a  Court  of  Equity  and  good  conscience  giving  effect  to  it  only  as  a 
mortgage.    Refer  to  (1)  Oovind  v.  Jeshapremaji,  I.  L.  R.  7  Bom.   73  ; 

(2)  Mahadaji  Oopal  BakUkar  v.  Viihal  Ballal,  I.  L.  R.  7  Bom.  78  ; 

(3)  Baksu  Lakskman  v.  Oovinda  Kanji,  I.  L.  B.  4  Bom.  694  ;  (4) 
Rem  Chunder  Soor  v.  Kalli/  Cham  Doss,  I.  L.  R.  9  Cal.  628  ;  (5) 
Kashinath  Doss  v.  Harrihv/r  Mookerji^  I.  L.  B.  9  Cal.  898;  (6) 
Williams  v.  Owen^  6  My,  and  Cr.  303 ;  (7)  Rakken  v.  Allagappu- 
dayan,  I.  L.  B.  16  Mad.  80 ;  (8)  Lincoln  v.  Wright,  4  De  G.  and 
Jones  16.  Vide  also  the  case  of  Kashinath  Chatterji  v.  Chundi 
Cham  Banerji,  6  W.  B.  (F.  B.)  68.  It  seems  that  this  section  lays 
down  in  terms  the  same  rule  as  Sir  Barnes  Peacock,  in  the  last  men- 
tioned case  stated  to  be  the  law,  and  the  principle  upon  which  the 
judgment  in  the  Full  Bench  case  proceded  is  one  which  has  constantly 

been  acted  upon  by  Courts  of  Equity  in  England  as  well  as  by  the 
Courts  of  this  country. 

(6).  In  the  case  of  Kashinath  Doss  v.  HarrUvwr  Mookerji,  I.  L.  B. 
9  CaL  898,  Cunningham  and  Maclean  J  J.  observed :  "  The  point 
raised  in  this  appeal  is  that  the  Court  below  was  in  error  in  holding 
that  the  defendant  was  not  entitled  to  plead,  nor  was  the  evidence 
tendered  by  him  admissible  to  show  that  the  document  mentioned 
in  the  plaint  as  a  deed  of  purchase  was  only  a  security  for  money. 
There  has  been  some  wavering  of  opinion  at  difterent  periods  among 
the  Courts  in  this  country,  as  to  the  law  of  evidence  on  this  point. 
The  law  for  some  period  was  laid  down,  so  far  as  concerned  this 
Court,  by  the  Full  Bench  Buling  Kashinath  Chatterji  v.  Chundi 
Cham  Banerji,  6  W.  R  68,  in  which  it  was  held  that  though  evidence 
of  a  contemporaneous  oral  agreement  was  inadmissible  to  show  that 
a  document  purporting  to  be  an  absolute  conveyance  was  only  a 
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mortgage,  yet  that  evidence  might  be  given  of  the  facta  of  the  case 
and  of  the  subsequent  conduct  of  the  parties  in  order  to  show  that 
this  was  the  case.  After  the  passing  of  the  Evidence  Aot,  it  was 
he]d  by  some  learned  Judges  of  this  Court  that  the  Full  Bench 
Ruling  was  no  longer  a  correct  exposition  of  the  law.*  That  view, 
however,  was  called  in  question  in  a  decision  of  the  Bombay  High 
Court,  reported  in  L  L.  R  4  Bom.  594  {Baksu  Luksman  v.  Govida 
Kanji),  in  which  case  the  learned  Judges  held  with  reference  to  the 
doctrine  prevalent  in  the  English  Courts  as  to  fraud,  that  on  this 
ground  it  was  open  to  the  parties  to  a  document  and  those  who 
claimed  under  them  to  show  by  subsequent  conduct  and  by  various 
circumstances  of  the  case  that  the  document  was  not  a  conveyance, 
but  was  a  mortgage.  This  view  has,  subsequently,  been  accepted  by 
the  Chief  Justice  of  this  Court  and  Mr.  Justice  Mitter  in  Letters 
Patent  Appeal  No.  1953  of  1881,  in  which  case  the  Chief  Justice  laid 
down  the  same  doctrine  as  was  affirmed  in  the  Full  Bench  Ruling 
in  5  W.  R.,  as  being  still  the  correct  exposition  of  the  law,  and  in 
which  he  expressed  his  general  concurrence  in  the  views  of  the 
Bombay  High  Court,  reported  in  4  Bom.  594.  We  think,  therefore, 
that  the  decision  of  the  Court  below  in  this  case  must  be  set  aside, 
that  it  does  not  necessarily  follow  from  sec.  92  of  the  Indian  Evidence 
Act  that  subsequent  conduct  and  surrounding  circumstances  may 
not  be  given  in  evidence  for  the  purpose  of  showing  that  what  on 
the  face  of  it  is  a  conveyance  is  really  a  mortgage.  In  applying  this 
doctrine,  however,  it  must  be  recollected  that  the  rule  turns  on  the 
fraud  which  is  involved  in  the  conduct  of  the  person  who  is  really 
a  mortgagee  who  sets  himself  up  as  an  absolute  purchaser,  and  that 
the  rule  of  admitting  evidence  for  the  purpose  of  defeating  this 
fraud  would  not  apply  to  an  innocent  purchaser  without  notice  of 
the  existence  of  the  mortgage,  who  merely  bought  from  a  person 
who  was  in  possession  of  the  title  deeds  and  was  the  ostensible 
owner  of  the  property." 

(c).  In  the  case  of  Lincoln  v.  Wright ,  4  De  G.  &  J.  16,  Lord 
Justice  Turner  remarked  :  "  The  principle  of  this  Court  is  that  the 
statute  of  Frauds  was  not  made  to  cover  fraud.  If  the  real  agree- 
ment in  this  case  was  that,  as  between  the  plaintiff  and  Wright,  the 
transaction  should  be  a  mortgage,  it  is  in  the  eye  of  this  Court  a 
fraud  to  insist  on  the  conveyance  aa  being  absolute,  and  parol  evi- 
dence must  be  admissible  to  prove  the  fraud.  Assuming  the  agree, 
ment  proved,  the  principle  of  the  old  cases  as  to  mortgages  seems 
to  me  to  be  directly  applicable.     Here  is  an  absoluto  conveyance 

*  Vide  Diamuddee  Paik  v.  Kaim  Faridar,  I.  L.  R.  5  CaL  800. 
Ramdoifal  Bajpai  v.  Himlol  lat  Panday,  8  C.  L.  R.  386. 
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when  it  was  agreed  that  there  should  be  a  mortgage  and  the  con- 
veyance is  insii^ed  on  in  fraud  of  the  agreement  The  question 
then,  as  I  view  it,  is  whether  there  was  such  an  agreement  as  this 
bill  alleges,  and,  upon  the  evidence,  I  am  perfectly  satisfied  that 
there  was.  Besides,  the  agreement  for  the  mortgage  was  only  part 
of  an  entire  transaction,  and  the  appellant  cannot,  as  I  conoeivoi 
adopt  one  part  of  the  transaction  and  repudiate  the  other." 

(d).  In  the  case  of  Rakken  v.  Alagappudayan^  L  L.  B.  16  Mad. 
80,  Muttusami  Ayyar  J.,  after  quoting  the  remarks  of  Lord  Justice 
Turner,  said :  "  Thus  the  ratio  decidendi  was  that  the  conveyance 
formed  only  part  of  the  real  agreement,  and  that  the  oral  agreement 
which  gave  a  claim  to  equitable  relief  formed  another  part  of  the 
same  transaction.  Again,  the  ground  for  departing  from  the  ordinary 
rule  of  evidence  was  subseqent  unconscionable  conduct  in  taking 
advantage  of  that  rule  and  thereby  eudeavouring  to  mislead  the 
Court  into  the  belief  that  what  was  only  an  apparent  sale,  but  a 
real  mortgage  was  a  real  sale  and  not  a  mortgage.  The  fraud  referred 
to  by  the  Lord  Justice  was  not  fraud  practised  at  the  time  when 
the  document  was  executed,  but  the  advancement  of  a  claim  in  fraud 
<^  the  true  intention  or  the  real  agreement  of  the  parties.  It  seems 
to  me  that  sec.  92  of  the  Evidence  Act,  as  observed  in  VeTikataratnam 
V.  Reddiah,  I.  L  R.  13  Mad.  495,  does  not  render  evidence  of  the 
oral  agreement  inadmissible,  for,  if  the  real  agreement  were  proved, 
it  would  invalidate  the  document  as  a  deed  of  absolute  sale  within 
the  meaning  of  the  1st  fNroviso  of  sec.  92  of  the  Evidence  Act,  and 
constitute  a  ground  for  a  Court  of  Equity  and  good  conscience  giving 
effect  to  it  only  as  a  mortgage.  Nor  do  I  see  my  way  to  adopting 
the  rule  that  a  party  should  not  first  start  his  case  with  proof  of  a 
contemporaneous  oral  agreement,  and  then  confirm  it  by  evidence  of 
subsequent  acts  and  conduct  of  the  parties,  but  that  he  should 
prove  the  latter  first  aud  then  proceed  to  prove  the  former.  The 
subsequent  acts  and  conduct  are  only  indications  of  the  contempora- 
neous oral  agreement,  and  it  is  such  agreement  that  is  the  real 
ground  of  equitable  relief.  Such  rule  involves  in  it  an  anomaly  that, 
while  indirect  evidence  of  the  true  agreement  is  admissible^  not- 
withstanding sec.  92,  direct  evidence  of  the  same  is  not  admissible. 

(e).  In  the  case  of  Venkaiaratnam  v.  Reddiah^  I.  L.  B.  13  Mad. 
494,  it  was  held  that  the  plaintiff  in  that  suit  was  entitled  to  show 
by  collateral  evidence  that  the  sale  deed  was  really  a  usufructuary 
mortgage,  and  that  the  mortgage  had  expired. 

Praud.— (a).  The  fraud  referred  to  in  this  proviso  must  be  con- 
temporaneous fraud.  Vide  Banapa  v.  Sundardas  Jagjivandoi^ 
I.  L.  R.  1  Bom.  338  ;  Cutis  v.  Br(ywn,  I.  L  R.  6  CaL  328. 
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Ag  to  fraud  refer  to  sec.  17,  read  along  with  seotioni 
The  ludian  Contract  Act ;  section  48  of  The  Indian  S< 
of  1866. 

(6).  It  is  a  well  known  principle  of  law  that  no 
will  lend  its  aid  to  further  fraud,  therefore  it  has 
that  although  mere  verbal  evidence  is  inadmissibl 
a  written  contract,  yet  the  Court  should  look  to 
circumstances  and  the  acts  and  conduct  of  the  part 
ascertain  whether  a  document  is  really  what  it  ap|)< 
face  of  it  Vide  remarks  of  Melville  t/.,  in  Baksee  Lac 
Kanji^  I.  L.  R  4  Bom.  694. 

(c).  In  the  case  of  Kashinath  Chuckerhutti  v.  Bri 
huttiy  I.  L.  R.  10  Cal.  649,  a  defendant  was  allowed  i 
kabuliat  had  been  fraudulently  executed  with  a  \ 
the  plaintiff  to  obtain  a  higher  price  for  the  land, 
bad  never  been  any  intention  that  defendant  should 
under  the  kabuliat 

OonsideratioiL— (a).  The  acceptor  of  a  bill  of 
show  that  he  never  had  any  consideration  for  the 
accepted  it  for  the  accommodation  of  the  drawer  or  so 
although  a  bill  primd  facie  imports  consideration, 
is  the  party  primarily  liable— i^.  Pogoee  v.  The  . 
L  L.  R.  3  Cal.  174.     See  sec.  26  of  The  Indian  Contra 

(6).  The  provisions  of  this  section  do  not  prohibit 
a  recital  in  a  contract  as  to  the  consideration  that  has 
ing  that  the  actual  consideration  was  something  d 
alleged—  Vasudeha  v.  Naraeamma,  I.  L.  R.  6  Mad.  6. 

(c).  The  plaintiff  in  a  suit  on  a  promissory  not 
stamped  paper  is  not  debarred  from  giving  indep 
of  consideration— G'o^p  Chand  Marwari  v,  Thakt 
Koari,  I.  L.  R.  3  Cal.  314. 

(cQ.  This  section  does  not  prevent  a  party  to  a  cont 
ing  that  there  was  no  consideration  or  that  the  considei 
ent  from  that  described  in  the  contract  Where,  tl 
of  sale  described  the  consideration  to  be  Rs.  100 
received)  but  the  evidence  showed  that  the  consider 
bond  for  Rs.  63-6-0  and  Rs.  36-4-0  in  cash.  Held^  tha 
real  variance  between  the  statement  in  the  deed  i 
as  to  consideration  having  regard  to  the  fact  that  it  i 
India,  when  a  bond  is  given  wholly  or  partially  in 
an  existing  debt,  to  describe  the  consideration  as  bein 
T^obx^^-^Htdcnmchind  v.  ffiralol,  I.  L.  R.  3  Bom.  161 
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Intimidation. — See  sec.  15  of  The  Indian  Contract  Act  and 
Bea  48  of  The  Indian  Succession  Act. 

"  An  imprisonment  is  not  deemed  sufficient  duress  to  avoid  a  con- 
tract obtained  through  the  medium  of  its  coercion,  if  the  parfcy  was  in 
proper  custody  under  the  regular  process  of  a  Court  of  competent 
j  urisdiction.**— Broom. 

Illegality. — See  sees.  23  and  24  of  The  Indian  Contract  Act ; 
sec.  114  of  The  Indian  Succession  Act ;  and  sec.  43  of  The  Indian 
Penal  Code. 

A  contract  to  carry  on  litigation  against  a  third  party,  with  the 
express  declaration  that  it  was  out  of  spite  and  ill-feeling  against 
such  third  party,  is  against  public  policy,  and,  as  such,  cannot  be 
enforced— 5amoncfcw  Banerji  v.  Rurrolol  Saha,  10  W.  E.  140. 

Want  of  Capacity. — See  sees.  11  and  12  of  The  Indian 
Contract  Act. 

Mistake.— As  to  cases  in  which  a  Court  of  Equity  will 
allow  mistake  to  be  shown  without  reforming  the  agreement^  see 
Sugden's  Vendors  and  Purchasers,  10th  Ed.,  p.  224. 

As  to  the  circumstances  under  which  mistake,  fraud,  &c.,  in  a 
contracting  party,  or  want  of  consideration  will  avoid  a  contract, 
see  Contract  Act^  sees.  20 — 22. 

(a).  Parol  evidence  is  admissible  to  show  that  certain  words  in  a 
t  must,  from  the  circumstances  of  the  case,  have  been  inserted 
iake.     Vide  Freeman  v.  Rauly  12  W.  R.  532. 

Nhere  a  party  had  specially  stipulated  that  he  was  acting  as 
>r  another,  and  had  signed  as  such  agent  for  his  absent  prin- 
amed,  he  was  at  liberty  to  show,  by  way  of  equitable  defence, 
3  agreement,  which  had  been  drawn  up  in  such  terms  as  to 
lim  personally  liable,  was  so  written  by  mistake  and  did  not 
the  real  contract—  Wake  v.  Harrop,  30  J.  J.  Ex.  (N.  S.)  273. 

n  an  action  against  a  surety,  it  was  allowed  to  be  pleaded 
3  agreement  by  which  it  was  alleged  that  the  principal  debtor 
leased,  was  worded  by  mistake  so  as  to  include  the  present 
md  that  the  plaintiff  did  not  otherwise  discharge  the  debtor, 
it  the  true  agreement  was,  in  all  respects,  performed —  Voeley 
ett,  26  L.  J.  C.  P.  1. 

The  mistake  must  be  pleaded  within  a  reasonable  time, 
H.  R.  320. 

iso  (2).— This  proviso  is  in  conformity  to  the  course  of  decisions 
md,  according  to  which  this  rule  of  exclusion  applies,  not  only 
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to  records,  deeds,  wills  and  other  documents  required  by  law  to  be 
in  writing,  but  also  to  every  document  which  contains  the  terms  of 
a  contract  between  two  parties  and  is  designed  to  be  the  evidence 
of  their  final  intentions.  The  principal  ground  on  which,  in  the 
cases  mentioned  in  this  proviso,  evidence  of  a  separate  oral  agree- 
ment is  made  admissible  is  that  the  written  agreement  did  not  and 
was  not  intended  to  include  the  entire  contract.  Oral  evidence 
should  therefore  be  confined  to  those  parts  only  for  which  the  docu- 
ment does  not  provide.  The  intention  of  the  parties  that  the 
writing  should  not  contain  the  whole  agreement  between  them  may 
be  shown  by  direct  evidence,  or  inferred  from  the  informality  of  the 
document  It  is  therefore  necessary  to  consider— 1«<,  whether  the 
matter  upon  which  oral  evidence  is  tendered  is  one  about  which 
the  document  is  silent ;  2nti?,  whether  the  alleged  contemporaneous  agree- 
ment is  inconsistent  with  the  provisions  contained  in  the  document ; 
2rdj  whether  the  formality  of  the  document  renders  it  improbable 
or  its  informality  renders  it  probable  that  the  parties  did  not  intend 
to  express  the  whole  of  their  intentions  in  it. 

Vide  ills.  (/),  (ff)  and  (A). 

(a).  A  deed  of  fmtowa  contained  a  recital  of  the  payment  of  the 
sum  of  Bs.  2,000  as  bonus  to  the  plaintiff  by  the  defendant,  the  mode 
of  payment  being  stated  to  be  in  cash  in  one  lump  sum.  The  plain- 
tiff sued  to  recover  the  sum  of  Rs.  1,850,  ailing  that  only  Es.  150 
had  been  paid  and  not  Bs.  2,000  as  recited  in  the  putawa.  The  defend- 
ant admitted  that  Es.  850  was  due,  and  as  to  the  remaining  Rs.  1,000 
alleged  that,  at  the  time  of  the  transaction,  it  was  agreed  that  the  sum 
of  Rs.  1,000  was  to  be  retained  by  him  on  account  of  a  debt  due  by  one 
of  the  plaintiff's  relation  to  him.  The  plaintiff  objected  that  the 
evidence  to  the  agreement  set  up  by  the  defendant  was  inadmissible. 
ffeldf  that  inasmuch  as  it  was  open  to  the  plaintiff  under  proviso 
(1),  to  prove  by  oral  evidence  that  the  whole  of  the  consideration- 
money  had  not  been  paid,  it  was  equally  competent  to  the  defendant, 
in  answer  to  such  case,  to  adduce  evidence  to  prove  the  true  nature 
of  the  contract,  and  that  the  consideration  was  different  f^om  that 
stated  in  the  contract ;  and  that  the  plea  of  the  defendant  substan- 
tially was  that,  although  the  consideration  was  fixed  at  Rs.  2,000^ 
there  was  a  separate  oral  agreement  to  the  effect  that  out  of  that 
sum  the  plaintiff  was  to  refund  Rs.  1,000  on  account  of  the  debt 
due  from  his  relative,  and  that  on  this  ground  the  oral  evidence 
tendered  was  admissible  under  proviso  (2),  the  stipulation  as  to  the 
refund  of  the  Ra  1,000  not  being  inconsistent  with  the  recital  as  to 
the  consideration  in  the  contract— Za^a  HimmcU  Sahai  Skingh  v. 
Uewhellen,  I.  L.  R.  11  Cal.  486. 
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(6).  Plaintiff  having  sued  for  arrears  of  rent  payable  under  a 
kabuliat  in  respect  of  a  share  of  four  villages,  the  defendant  pleaded 
that  he  had  been  put  in  possession  of  one  only  of  the  four,  leased 
to  him,  and  that  therefore  he  was  not  liable  to  the  whole  claim. 
Parol  evidence  was  admitted  under  provisos  (2)  and  (3)  of  this  section, 
to  show  that  at  the  time  the  kabuliat  was  granted  it  had  been  agreed 
between  the  •  plaintiff  and  defendant,  the  title  of  the  former  being 
under  dispute,  that  the  whole  rent  payable  under  the  kabuliat  should 
be  payable  in  respect  of  such  of  the  villages,  as  should  actually 
come  into  defendant's  possession.  The  deed  contained  no  express 
stipulation  in  regard  to  which  evidence  was  sought  to  be  adduced — 
Ramkuhore  Lai  v.  Nand  Rarn^  4  C.  L.  R.  100. 

(c).  In  a  suit  upon  a  hatchitta,  the  Court,  having  regard  to  the 
informal  nature  of  the  document  sued  upon,  allowed  evidence  to  be 
given  of  a  verbal  agreement  to  repay  the  amount  acknowledged  with 
interest,  no  mention  having  been  made  as  to  interest  in  the  hatchitta 
itself— (TmeiA  Ckunder  Baneya  v.  Mohini  Mohun  Das,  9  C.  L.  R  301. 

{d).  Where  a  promissory  note  is  silent  as  to  interest^  a  verbal 
agreement  made  subsequent  to  the  execution  of  the  note  to  pay 
interest  may  be  proved  under  cl.  2  of  this  section — Sowdamonee 
Dehya  v.  A,  Spalding,  12  C.  L.  R.  163. 

(0).  In  defence  to  a  suit  upon  a  hypothecation  bond  payable  by 
instalments,  it  was  pleaded  that,  at  the  time  of  the  execution  of 
the  bond,  it  was  orally  agreed  that  the  obligee  should,  in  lieu  of 
instalments,  have  possession  of  part  of  the  hypothecated  property, 
until  the  amount  due  on  the  bond  should  have  been  liquidated  from 
the  rents  ;  that  in  accordance  with  this  agreement,  the  plaintiff 
obtained  possession  of  the  land  ;  and  that  he  had  thus  realised  the 
whole  of  the  amount  due.  Held,  that  the  oral  agreement  was  not 
one  which  detracted  from,  added  to,  or  varied  the  original  contract, 
but  only  provided  for  the  means  by  which  the  instalments  were  to 
be  paid,  and  that  it  was  therefore  admissible  in  evidence — Ramhuksh 
v.  Durjan,  I.  L.  R.  9  AIL  392. 

{fy  In  a  deed  of  mortgage,  executed  on  behalf  of  a  minor  by 
his  guardian  in  favour  of  T  (who  did  not  execute  it),  it  was  recited 
that  the  mortgage  was  made  to  secure  the  repayment  of  a  certain 
sum  which  T  had  undertaken  to  expend  in  liquidating  certain  debts 
due  by  the  minor's  estate,  and  amongst  others  a  debt  due  to  K. 
T  having  failed  to  pay  this  debt,  K  obtained  a  decree  against,  and 
was  paid  by,  the  minor's  guardian.  In  a  suit  brought  on  behalf  of 
the  minor  against  T  to  recover  the  amount  paid  in  satisfaction  of 
K's  decree,  T  pleaded  that  it  had  been  orally  agreed  at  the  time  of 
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the  mortgage  that  he  was  to  obtain  an  indemnity  either  from  E  or 
from  the  minor's  guardian  before  payment,  in  case  the  minor 
repudiated  the  debt  on  coming  of  age.  Held,  that  evidence  of  such 
oral  agreement  was  admissible  under  this  noGiiovi—Tirurengada 
Ayyangar  v.  Rangasami  Naiyaky  I.  L.  R.  7  Mad.  19. 

(^).  Where  a  charter  party  was  dated  6th  February  and  contained 
«  covenant  that  a  ship  should  sail  on  12th  February,  evidence  was 
admitted  to  show  that  in  fact  the  charter  party  was  not  signed  till 
15th  March,  and  that,  consequently,  the  stipulation  as  to  the  ship 
sailing  on  12th  February,  could  hav«  formed  no  part  of  the  contract — 
Hall  V.  CazenooCi  4  East.  477. 

(A).  In  a  case,  where  the  plaintiff  had  lent  money  to  defendant  and 
there  was  an  entry  in  plaintiff^s  book  of  the  amount  of  the  loan  and 
the  date,  but  not  as  to  date  of  repayment,  evidence  was  held  to  be 
admissible  of  a  contemporaneous  oral  agreement  as  to  the  time  of 
repayment — Behary  Lol  Ley  v.  Kamini  Soondart,  14  W.  R.  319. 

(i).  In  Morgan  v.  OHffithy  L.  R.  6  Ex.  70,  the  plaintiff  had  agreed 
to  hire  certain  grass  land  of  the  defendant  and  had  refused  to  sign 
the  lease  unless  the  defendant  would  promise  to  destroy  the  rabbits. 
The  defendant  refused  to  put  a  term  to  this  effect  in  the  lease,  but 
promised  orally  to  destroy  them.  It  was  held  that  the  oral  agree- 
ment was  collateral  to  the  lease  and  that  evidence  of  it  was  properly 
admitted.    See  also  Angell  v.  Duke,  L.  R  10  Q.  B.  174. 

Proviso  (3).~It  is  an  extension  of  proviso  (2).  It  introduces  into 
the  Law  of  Evidence  the  rule  which  is  well  established  and  understood 
in  England,  and  is  treated  of  in  section  1083  of  Taylor  on  Evidence. 
That  rule  is  that  when,  at  the  time  of  a  written  contract  being  entered 
into,  it  is  orally  agreed  between  the  parties  that  the  written  agree- 
ment shall  not  be  of  any  force  or  validity  until  some  condition 
precedent  has  been  performed,  parol  evidence  of  such  oral  agreement 
is  admissible  to  show  that  the  condition  has  not  been  performed,  and 
consequently  that  the  written  contract  has  not  become  binding 
(6  CaL  433).  Thus  "  It  may  be  proved  by  oral  evidence  that  an 
instrument,  apparently  executed  as  a  deed,  had  really  been  delivered 
simply  as  an  escrow,  or  that  a  document,  signed  as  an  agreement,  had 
not  been  intended  by  the  parties  to  operate  as  a  present  contract, 
but  that  it  was  meant  to  be  conditional  on  the  happening  of  an  event, 
which  had  never  occurred." — Taylor,  sec.  1038.  This  rule  can  never 
apply  to  a  case  where  the  written  agreement  has  not  only  become 
binding,  but  has  actually  been  performed  as  to  a  large  portion  of  its 
obligation. 

Oondition  precedent  to  the  attaching  of  any  obligation.— This 

expression  means  a  *  condition  precedent  to  some  particular  obligation 
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contained  in  the  contract  being  of  force  or  validity/  as,  e.g,y  a  provi- 
sion that  certain  instalments  should  not  be  paid  till  a  certain  debt 
has  been  paid.  Till  the  condition  was  performed,  there  was,  in  fact, 
no  contract  at  all ;  but  where  the  contract  had  in  fact  become  binding 
and  had  in  part  been  performed,  it  was  not  permissible  to  show  that 
some  particular  provision  in  the  written  contract  was  subject  to  an 
oral  condition  precedent— •/a^to^tanc^  Miser  v.  Negkam  Singh,  I.  L.  R. 
6  CaL  435. 

ObligatioiL— The  true  meaning  of  the  words  **  any  obligation  "  in 
this  proviso  is  any  obligation  whatever  under  the  contract,  and  not 
some  particular  obligation  which  tho  contract  may  contain — Jttgta- 
nund  Misser  v.  Nerghan  Singh,  I.  L.  R.  6  Cal.  433. 

(a).  Where,  at  the  time  of  the  execution  of  a  written  contract,  it  is 
oraUy  agreed  between  the  parties  that  the  written  agreement  shall 
not  be  of  any  force  until  some  condition  precedent  has  been  per- 
formed, the  rule  that  parol  evidence  of  such  oral  agreement  is  admis- 
sible to  show  that  the  condition  has  not  been  performed,  and  conse- 
quently that  the  contract  has  not  become  binding,  cannot  apply  to 
a  case  where  the  written  agreement  had  not  only  become  binding, 
but  had  actually  been  performed  as  to  a  large  portion  of  its  obliga- 
tions, I.  L.  R.  6  Cal.  433. 

Escrow. — An  escrow  is  a  writing  deposited  that  a  third  person 
to  be  by  him  delivered  to  the  person  whom  it  purports  to  benefit  upon 
the  peiformance  of  some  condition,  upon  which  only  the  writing  is 
to  have  effect. 

(a).  Oral  evidence  is  admissible  in  order  to  show  the  moment  at 
which  a  document  becomes  a  contract.  Vide  Stewart  v.  Eddonees, 
L.  R.  9  C.  P.  311. 

Proyiso  (4).— It  points  out  that  a  written  contract  may  bo  modified 
or  rescinded  by  a  subsequent  oral  contrat,  except  in  cases  where  the 
contract  is  required  by  law  to  be  in  writing  or  has  been  registered. 
It  is  in  reality  no  exception  to  the  rule  laid  down  in  the  section. 

(a).  D  sold  a  house  to  P,  and  executed  a  deed  of  conveyance  which 
was  duly  registered.  The  purchase-money,  however,  was  never  paid 
by  P,  who,  consequently,  never  obtained  possession.  Shortly  after 
the  conveyance  had  been  registered,  P  returned  it  to  D  with  an 
endorsement  thereon  to  the  effect  that  it  was  because  P  was  unable 
to  pay  the  purchase-money.  The  right,  title,  and  interest  of  P  in  the 
house  was  subsequently  attached  and  sold  under  a  decree  obtained 
against  him  by  the  plaintiff.  The  plaintiff  became  the  purchaser, 
and  sued  D  for  possession.  The  lower  Courts  threw  out  the  claim, 
on  tho  ground  that  the  property  had  not  passed  to  P,  the  sale  to  him 
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beiug  iDcomplete.  Held  (1)  The  sale  of  the  house  by  D  to  P  was  not 
inoomplete.  The  deed  purported  to  make  an  immediate  transfer  of 
the  ownership  of  the  house  to  P,  and  P  accordingly  became  the 
owner  of  the  house.  (2)  The  oonveyance  by  D  to  P  having  been 
registered,  no  oral  agreement  to  rescind  it  could  be  proved  under  this 
section,  proviso  {4)'-Umednial  liotiram  v.  Dabu  Inn  Dhondxba^ 
L  L.  B.  2  Bom.  547. 

(6).  Wliere  the  defendant  claimed  the  property  as  a  preferential 
heir,  and  also  set  up  an  alternative  defence  of  an  alleged  oral  agree- 
ment cancelling  a  registered  deed  of  sale  of  property  by  her  co- 
widow  to  the  plaintiffs,  it  was  held  that  the  object  of  the  oral  agree- 
ment was  not  to  rescind  the  original  transaction,  but  to  transfer 
any  rights,  acquired  by  the  plaintiffs,  to  the  defendant,  and  was  an 
entirely  new  transaction,  and  this  section  was  no  bar  to  any  inquiry 
into  the  merits  of  this  defence — Rakhmabai  v.  Tukaraniy  I.  L.  R. 
11  BonL  47. 

(c).  The  plaintiff  sought  to  attach  a  certain  hak  as  belonging  to 
his  judgment-debtor  K.  The  defendant,  who  was  the  original  grantor 
of  the  hakf  pleaded  a  re-grant  of  the  hak  to  himself.  In  support 
of  this  plea,  the  defendant  produced  from  his  possession  the  origi- 
nal iUTUtd  bearing  the  following  endorsement  by  E.  **  You  have 
passed  me  a  receipt  for  the  sanad,  I  have,  accordingly,  given  you 
the  ownership  of  the  sanad.  Therefore,  over  the  said  sanad^  I  have 
no  right  or  title."  The  defendant  offered  to  put  in  this  endorsement, 
and  also  tendered  the  evidence  of  K's  brother.  This  evidence  was 
rejected  by  the  Court,  on  the  ground  that  the  endorsement,  which 
had  the  effect  of  extinguishing  the  grant,  was  not  registered,  ffeldj 
that  the  alleged  re-grant  was  a  transaction  entirely  distinct  from 
the  original  re-grant,  and,  therefore,  not  one  falling  under  proviso 
(4)  to  this  section.  The  defendant  was  at  liberty  to  adduce  evi- 
dence to  prove  this  trAua&Gtiou  ^fferambadeb  Dharnidhardeb  v. 
Kashmath  Bhoikary  I.  L.  R.  14  Bom.  472. 

(cQ.  Subsequent  to  the  execution  and  registration  of  a  bond,  a 
jamog  or  novation  was  made  orally  between  the  creditor  and  the 
debtor  by  which  the  former  agreed  to  take  the  rents  of  certain 
tenants  of  the  latter  in  satisfaction  of  interest,  the  latter  agreed 
to  release  the  tenants  from  payment  of  rent  to  himself,  and  the 
tenants  (who  were  parties  to  the  agreement)  agreed  to  pay  their 
rents  to  the  creditor.  In  a  suit  brought  by  the  creditor  against  the 
debtor,  it  was  held  that  the  yamo^  was  not  a  subsequent  oral  agree- 
ment rescinding  or  modifying  a  contract  which  was  registered 
according  to  the  law  for  the  time  being  in  force,  within  proviso 
(4)  of  this  section— ilu^u  Singh  v.  Ajudhia  SahUy  I.  L.  B.  9  All.  248. 
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ProTiso  (5).— In  a  certain  senae,  every  material  incident  which  b 
added  to  a  written  contract,  varies  it,  makes  it  different  from  what 
it  appeared  to  be,  and  so  far  is  inconsistent  with  it  If,  by  the  side 
of  the  written  contract  without^  you  write  the  same  contract  with 
the  added  incident,  the  two  would  seem  to  import  different  obli- 
gations, and  to  be  different  contracts.  To  take  a  familiar  instance 
by  way  of  illustration  :  on  the  face  of  a  bill  of  exchange  at  three 
months  after  date,  the  acceptor  would  be  taken  to  bind  himself  to 
the  payment  precisely  at  the  end  of  three  months ;  but  by  the 
custom,  he  is  only  bound  to  do  so  at  the  end  of  the  days  of  grace* 
which  vary  according  to  the  country  in  which  the  bill  is  made  pay- 
able, from  three  up  to  fifteen.  The  truth  is  that  the  prihciple  on 
which  evidence  is  admissible  under  this  proviso  seems  to  be  "  that 
the  parties  have  not  set  down  on  paper  the  whole  of  their  contract 
in  all  its  terms,  but  those  only  which  were  necessarjr  to  be  deter- 
mined in  the  particular  case  by  specific  agreement,  and  which,  of 
course,  might  vary  infinitely,  leaving  to  implication  and  tacit  under- 
standing all  those  general  and  unvarying  incidents  which  a  uniform 
usage  would  annex,  and  according  to  which  they  must,  in  reason, 
be  understood  to  contract  unless  they  expressly  exclude  them.  To 
fall  within  the  exception,  therefore,  of  repugnancy,  the  incident  must 
be  such  as,  if  expressed  in  the  toritten  contract,  would  make  it  insensible 
or  inconsistent."  Vide  observations  of  Lord  Campbell  in  Humfrey 
V.  Dale,  7  E.  and  B.  266. 

Usage. — Merchants  and  traders,  with  a  multiplicity  of  transactions 
pressing  on  them,  and  moving  in  a  narrow  circle,  and  meeting  each 
other  daily,  desire  to  write  little  a  nd  leave  unwritten  what  they  take 
for  granted  in  every  contract.  In  a  vast  majority  of  cases,  of  which 
the  Courts  of  Law  hear  nothing,  they  do  so  without  loss  or  incon- 
venience ;  and  upon  the  whole,  they  find  this  mode  of  dealing 
advantageous,  even  at  the  risk  of  occasional  litigation.  It  is  the 
business  of  Courts  reasonably  so  to  shape  their  rules  of  evidence 
as  to  make  them  suitable  to  the  habits  of  mankind,  and  such 
as  are  not  likely  to  exclude  the  actual  facts  of  the  dealings 
between  parties  when  they  are  to  determine  on  the  controversies 
which  grow  out  of  them.  It  cannot  be  doubted,  that  often- 
times a  contract  is  made  with  some  usage  or  custom  under- 
stood to  be  a  term  in  it ;  to  exclude  the  usage  or  custom  is  to 
exclude  a  material  term  of  the  contract,  and  must  lead  to  an  unjust 
decision  ;  but  it  should  be  borne  in  mind  that  when  a  usage  con- 
flicts with  the  expressed  intention  of  the  document,  the  latter  must 
be  followed.  The  true  and  appropriate  office  of  a  usage  or  custom 
is  to  interpret  the  otherwise  indeterminate  intentions  of  parties,  and 
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to  ascertain  the  nature  and  extent  of  their  contracts  arising  not 
from  express  stipulations,  hut  from  mere  implications  and  presump- 
tions and  acts  of  a  doubtful  or  equivocal  character. 

(a).  In  the  case  of  Hazari  Mull  Nahatta  v.  Sohagk  MvU  Duddka* 
9  B.  L.  R.  1,  the  drawers  of  a  hundi  in  favor  of  plaintiff  at  Dacca, 
where  all  parties  to  the  hundi  lived,  were  not  held  liable,  on  proof 
that  they  were  the  gomastas  of  the  acceptor,  had  no  interest  in 
the  hundi,  and  that,  according  to  the  custom  of  Dacca,  where  the 
hundi  was  drawn  and  accepted,  agents  were  not,  under  such  circum- 
stances, liable,  though  the  agency  does  not  appear  on  the  hundi. 

(6).  As  to  the  *  usage  *  which  may  be  proved  as  adding  an  incident 
to  a  ¥rritten  contract,  there  needs  not  either  the  antiquity,  the  uni- 
formity, or  the  notoriety  of  *  custom '  which  in  respect  of  all  these 
becomes  a  local  law.  The  usage  may  be  still  in  the  course  of  growth  ; 
it  may  require  evidence  for  its  support  in  each  case ;  but  iu  the 
result  it  is  enough  if  it  appear  to  be  so  well  known  and  acquiesced  in, 
that  it  may  be  reasonably  presumed  to  have  been  an  ingredient  tacitly 
imported  by  the  parties  into  the  contract  Vide  Juggomohan  Ohose  v. 
Manick  Chand,  7  M.  I.  A.  263. 

(c).  The  English  Courts  have  held  that,  where  there  is  a  usage  or 
custom  of  trade,  the  intention  of  the  parties  to  exclude  a  contract  from 
its  operation  must  be  shown  by  the  contract  itself,  and  cannot  be 
proved  by  other  evidence. 

(d).  In  the  case  of  J.  G.  Smith  v.  Ludha  Qhella  Damodar^  17  Bom. 
129,  it  was  held  that  evidence  of  a  custom  or  usage  of  trade  is  not 
admissible  to  explain  or  vary  the  natural  and  ordinary  meaning  of 
the  words  in  the  contract.  Such  evidence  is  only  receivable  when  the 
incident  which  it  is  sought  to  import  into  the  contract  is  consistent 
with  the  terms  of  the  written  instrument.  If  inconsistent,  the 
evidence  is  not  receivable,  and  the  inconsistency  may  be  evinced  (a) 
by  the  express  terms  of  the  written  instrument,  or  (6)  by  implication 
therefrom.  In  Button  v.  Wairen  (1  M.  and  W.  p.  474),  Parker  B. 
said  :  ^'  It  has  been  long  settled  that  in  commercial  transactions 
extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex 
incidents  to  written  contracts  in  matters  with  respect  to  which  they 
are  silent  The  same  rule  has  been  applied  to  contracts  in  other  trans- 
actions of  life  in  which  known  usages  have  been  established  and 
prevailed  :  and  this  has  been  done  upon  the  principle  of  presump- 
tion that  in  such  transactions  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  to  contract  with  reference  to  those  known  usages.'' 
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(e).  lo  Fidd  V.  Ldean^  ao  L.  J.  Ex.  168,  the  contract  was 
**  Bought— 260  shares,  at  £2-6«.  per  share,  £562-10«.  for  payment, 
half  in  two,  half  in  four  months  ; "  it  was  held  that  parol  evidence 
of  a  custom  among  dealers  in  such  shares,  that  delivery  should  take 
place  concurrently  with  payment,  was  admissible.  This  case  over- 
ruled Spartcdi  v.  Benecke,  19  L.  J.  C.  P.  293. 

Proviso  (6).— This  proviso  allows  evidence  to  be  given  as  to  what 
did,  as  a  fact,  pass  by  a  deed,  the  language  of  which  is  susceptible, 
with  equal  propriety,  of  two  constructions.  If  parol  evidence  is 
tendered,  for  the  purpose  of  ascertaining  the  subject-matter  to  which 
to  apply  the  contract,  such  evidence  would  be  admissible  under  this 
proviso.  So,  where  delivery  of  goods  or  other  performance  is  to  take 
place  within  a  "reasonable"  time,  evidence  of  the  circumstances 
of  the  case  is  admissible  to  show  what  was  <  reasonable.' 

In  regard  to  wilb,  the  verbal  and  written  declarations  or  state- 
ments made  by  a  testator  in  and  about  the  making  of  his  will  when 
accompanying  acts  done  by  him  in  relation  to  the  same  subject,  are 
admissible  as  evidence  of  the  contents -of  the  will — Johnson  v.  Lyfwd^ 
L.  R.  I.  P.  and  D.  646. 

(a).  Every  document  must,  to  some  extent,  be  interpreted  by 
circumstances.  However  accurate  and  detailed  a  description  of 
things  and  persons  may  be,  oral  evidence  is  always  wanted  to  show 
that  persons  and  things  answering  the  description  exist ;  and  there- 
fore in  every  case  whatever,  every  fact  must  be  allowed  to  be  proved 
to  which  the  document  does  or  probably  may  refer— <St.  Dig,  186. 

(5).  F^fe  Maym  v.  AUton,  I.  L.  R  16  Mad.  238. 

(c).  The  obligors  of  a  bond  for  the  payment  of  money  describing 
themselves  as  *  sons  of  E,  zaminder  and  pattidar,  resident  of  mouza 
S,'  hypothecated  as  collateral  security  for  such  payment  their  one- 
biswa  five-biswansi  share.  The  deed  did  not  distinctly  show  that 
the  share  of  one-biswa  five-biswansi  hypothecated  in  the  deed  was 
a  share  to  that  amount  in  mouza  S.  Held^  in  a  suit  on  the  bond  to 
enforce  a  charge  on  the  one-biswa  five-biswansi  share  of  the  obligors 
in  mouza  S,  that  under  proviso  (6),  evidence  might  be  given  to  show 
that  the  obligors  hypothecated  by  the  bond  their  share  in  mouza  S — 
Rixmlol  V.  BarrUon,  I,  L.  R.  2  AIL  832. 

{d).  The  question  whether  an  unambiguous  written  contract  for 
the  sale  and  purchase  of  Government  paper  is  a  contract  or  agree- 
ment by  way  of  wager  must  be  decided  on  the  expressed  terms  of 
the  contract  itself,  and  parol  evidence  is  not  admissible  to  vary  or 
contradict  those  terms — Juggemath  Sew  Bux  v.  Ram  Doyal,  I.  L.  R. 
9  Cal  791. 
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93.  When  the   language  used  in  a  document  is, 

Exdusion  erf     ^^  ^*^  ^0.06^  amblguous  OF  defective, 

evidence  to  ex-     evidence   mav   not  be  given  of  facts 

.  plain    or    amend  i  i       r  -^ 

ambiguous  doca-     which   would  show  its   meaning    or 
*^  supply  its  defects. 

Illusti'ations. 

(a),  A  agrees,  in  writing,  to  sell  a  horse  to  B  for  '  Rs.  1,000  or 
Rs.  1,500.'  Evidence  cannot  be  given  to  show  which  price  was  to 
be  given. 

(h).  A  deed  contains  blanks.  Evidence  cannot  be  given  of 
focts  which  would  show  how  they  were  meant  to  be  filled. 

Scope  of  the  Section.— The  present  section  is  not  intended  to 
have  the  eflfect  of  excluding  evidence  to  explain  abbreviations, 
illegible  words,  obsolete  or  provincial  expressions,  &c.f  which  may  in 
one  sense  be  said  to  be  **  ambiguous  or  defective  language,"  as  to 
which  see  section  98.  It  applies  to  cases  (1)  in  which  either  no 
meaning  at  all  has  been  expressed,  the  sentence  having  been  left 
unfinished,  as,  e,g.,  where  there  is  a  grant  "  of —to  A  "  or  a  grant 
"  of  Blackacre  to — "  ;  or  (2)  where,  though  the  language  is  intelli- 
gible, it  is  such  as  to  give  rise  to  an  obvious  uncertainty  of  meaning, 
as  when,  0.^.,  a  man  contracts  to  sell  "  one  of  my  horses ''  or  a  horse 
for  Rs.  1,000  or  Rs.  1,500."  Here,  as  the  language  expresses  no 
definite  meaning,  if  evidence  were  allowed  to  be  given  as  to  what  the 
intention  of  the  person  using  it  was,  the  effect  would  be,  not  to 
interpret  words,  but  to  conjecture  fits  to  intentions,  and  this  the 
section  forbids— Cung.,  262-263. 

▲mbignity.— The  English  law  recognises  two  kinds  of  ambi- 
g  uities — Latent  and  Patent.  Section  94  deals  with  patent  ambiguities  ; 
sections  95,  96  and  97  with  latent  ambiguities.  The  rule  as  to  such 
ambiguities  is  laid  down  by  Lord  Bacon  thus  :  "  There  be  two  sorts 
of  ambiguities,  the  one  is  ambiguitas  pitene,  and  the  other  latens, 
Patene  is  that  which  appears  to  be  ambiguous  upon  the  deed  or 
instrument :  latens  is  that  which  seemeth  certain  and  without  ambi- 
guity for  anything  which  appoareth  ou  the  deed  or  instrument ;  but 
there  is  some  collateral  matter  out  of  the  deed  that  breedeth  the 
ambiguity.  Ambiguitas  patens  is  never  holden  by  averment,  and  the 
reason  is  because  the  law  will  not  couple  and  mingle  matter  of 
specialty,  which  is  of  the  higher  account,  with  matter  of  averment, 
which  is  of  inferior  account  in  law  ;  for  that  were  to  make  all  deeds 
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hollow  and  subject  to  avwments,  and  so,  in  efiect,  to  pass  that  without 
deed  which  the  law  appointeth  shall  not  pass  but  by  deed.''  If  the 
Court,  aided  by  evidence  of  all  the  material  circumstances  in  the  case, 
finds  that  the  language  of  the  instrument  in  question  has  failed 
sufficiently  to  identify  the  intention  of  the  parties  or  the  subject- 
matter  of  the  document,  the  case  is  one  of  patent  ambiguity.  If,  on 
the  other  hand,  the  Court,  so  aided,  finds  the  language  of  the 
instrument  primd  facie  clear  and  conclusive  as  to  the  inten- 
tion of  the  parties,  but  that  the  evidence  before  it  makes  doubtful 
the  identity  of  the  thing  referred  to,  the  ambiguity  is  latent  If 
the  ambiguity  is  patent^  it  is  the  duty  of  the  Court  to  declare 
the  instrument  pro  tanto  inoperative  and  void ;  to  hold  other- 
wise would  in  effect  be  making  a  new  instrument  for  the  parties. 
If,  on  the  other  hand,  the  ambiguity  be  latent,  and  more  especially 
and  commonly  if  the  case  be  one  of  equivocation,  the  ambiguity  of 
language  may  be  supplied  by  averment.  "  A  written  instrument  is 
not  ambiguous  because  an  ignorant  and  uninformed  person  is  unable 
to  interpret  it.  It  is  ambiguous  only  if  found  to  be  of  uncertain 
meaning,  when  persons  of  competent  skill  and  information  are 
unable  to  do  so.  Words  cannot  be  ambiguous  because  they  are 
unintelligible  to  a  man  who  cannot  read  ;  nor  can  they  be  ambiguous 
merely  because  the  Court  which  is  called  upon  to  explain  them  may 
be  ignorant  of  a  particular  fact,  art,  or  science  which  was  familiar 
to  the  person  who  used  the  words,  and  a  knowledge  of  which  is  there- 
fore necessary  to  a  right  understanding  of  the  words  he  has  used 

Again,  a  distinction  must  be  taken  between  inaccuracy  and  ambiguity 
of  language.     Language  may  be  inaccurate  without  being  anxbiguousy 

and  it  may  be  ambiguous  although  perfectly  accurate. It  is 

obvious,  therefore,  that  the  whole  of  that  class  of  cases  in  which 
an  inaccurate  description  is  found  to  be  sufficient  merely  by  the 
rejection  of  words  of  surplusage,  are  cases  in  which  no  ambiguity 
really  exists."* 

When  admiSBible.— An  agreement  is  not  to  be  deemed  unintelli- 
gible because  of  some  error,  omission  or  mistake  in  drawing  it 
up,  if  the  real  nature  of  the  mistake  can  be  shown  so  as  to  make 
the  bargain  intelligible.  Thus,  in  Coles  v.  Holme,  a  bond  '  to  pay 
7770'  was  allowed  to  be  amended  by  adding  the  word  *  pounds,'  the 
recital  in  the  condition  that  that  must  have  been  the  meaning  of  the 
parties — Benj,,  28. 

Where  documents  are  obscure  and  admit  of  more  than  one  con- 
struction, but  where  both  parties  have  long  acted  on  the  footing  of  a 

«  Vidt  Wigntm's  Bxtrinsic  Evi,  4th  Bd.,  300. 
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given  pntotical  construction,  the  Court,  in  the  absence  of  better 
evidence,  will  accept  that  construction  as  correct — Forbei  v.  Wati^ 
L.  R.  2  Scotch  Appeals  214. 

When  inadmissible.— (a).  Where  a  bill  of  exchange  purported,  in 
the  body  of  it,  to  be  drawn  for  two  hundred  pounds,  but  the  figures  at 
the  top  were  £245,  and  the  stamp  was  for  the  larger  amount,  it  was 
held  that  evidence  of  the  intention  of  the  parties  to  draw  the  bill  for 
the  larger  amount  was  inadmissible,  and  that  the  sum  mentioned  in 
words  in  the  body  of  the  bill  must  be  taken  as  that  for  which  the 
bill  was  drAwnSanderson  v.  Ftpefy  7  Scott  408. 

(6).  Where  persons  describing  themselves  as  residents  of  J.,  gave  a 
bond  for  the  payment  of  money,  in  which,  as  collateral  security,  they 
charged  their  property  generally  in  the  following  terms  :  "  We  hypo- 
thecate as  security  for  the  amount  our  property  with  all  the  rights 
and  interests.''  It  was  contended  that  such  agreement  created  a 
charge  on  the  property.  It  was  held  that  parol  evidence  to  explain 
what  was  meant  by  'our  property*  was  to  be  excluded  by  this 
section— /)co;i<  v.  Petambar,  I.  L.  R  1  All.  276. 

(c).  In  Tucker  v.  Seaman's  Aid  Society,  7  Meta  188,  a  bequest  was 
made  to  the  *  Seaman's  Aid  Society.*  Another  society  of  similar 
objects,  the  *  Seaman's  Friend  Society,*  offered  evidence  that  the 
testator  had  never  heard  of  the  *  Seaman's  Aid  Society  ;*  that  on  the 
contrary  he  was  deeply  interested  in  the  objects  of  their  society,  to 
which  he  was  a  frequent  contributor  ;  that  he  had  repeatedly  expressed 
his  determination  to  leave  it  a  legacy,  and  that  the  scrivener  had 
caused  the  insertion  of  the  name  of  the  other  society  by  the  state- 
ment that  such  was  the  proper  'style*  of  their  society,  ffeld^  that 
such  evidence  was  inadmissible,  there  being  no  latent  ambiguity. 

Summary  of  the  Law  embodied  in  sections  98,  H  95, 96  tad  97.— 
**  From  the  preceding  cases  and  observations,  the  following  rules  may 
be  collected  : — First,   where,  in  a  written  instrument,  the  description 
of  the  person  or  thing  intended  is  applicable  with  legal  certainty  to 
each  of  several  subjects,  extrinsic  evidence,  including  proof  of  decla- 
rations of  intention,  is  admissible  to  establish  which  of  such  subjects 
was  intended  by  the  author.    Secondly,  if  the  description  of  the 
person  or  thing  be  partly  applicable  and  partly  inapplicable  to  each 
of  several  subjects,  though  extrinsic  evidence  of  the  surrounding 
circumstances  may  be  received  for  the  purpose  of  ascertaining  to 
which  of  svich  subjects  the  language  applies,  yet  evidence  of  the 
author's  declarations  of  intention  will  be  inadmissible.    Thirdly,  if 
the  description   be   partly   correct   and   partly  incorrect,   and  the 
correct  part  be  sufficient  of  itself   to  enable  the  Court  to  identify 

40 
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the  subject  inteoded,  while  the  incorrect  part  is  inapplicable  to  an  j 
subject,  parol  evidence  will  be  admissible  to  the  same  extent  as  in 
the  last  case,  and  the  instrument  will  be  rendered  operative  by  reject- 
ing the  erroneous  statement  Fourthly,  if  the  description  be  wholly 
inapplicable  to  the  subject  intended,  or  said  to  be  intended  by  it, 
evidence  cannot  be  received  to  prove  whom  or  what  the  author  really 
intended  to  describe.  Fifthly,  if  the  language  of  a  written  instru- 
ment, when  interpreted  according  to  its  primary  meaning,  be  insen- 
sible, with  reference  to  extrinsic  circumstances,  collateral  facts  may 
be  resorted  to,  in  order  to  show  that  in  some  secondary  sense  of  the 
words,  and  in  one  in  which  the  author  meant  to  use  them,  the  instru- 
ment may  have  a  full  eflfect."— Taylor's  EvL,  6th  Ed.,  1060, 1061. 

94.  When  language    used  in  a  document  is  plain 

ExciuBion  of    ^°  itself,  and  when   it   applies   accu- 

evidence  against     ratclv  to  cxistinff  facts,  evidence  may 

application    of  f  .  i  i  • 

document  to  ex-  not  DC  givcn  to  show  that  it  was  not 
wting  ac  meant  to  apply  to  such  facts. 

Blustration. 

A  sells  to  B,  by  deed,  *  my  estate  at  Rdmpur  containing  100 
bighds.'  A  has  an  estate  at  Kdmpur  containing  ICO  bighds. 
Evidence  may  not  be  given  of  the  fact  that  the  estate  meant  to 
be  sold  was  one  situated  at  a  different  place  and  of  a  different 
size. 

Purport  of  the  Section.— Where  the  words  used  in  a  document 
are  free  from  any  ambiguity,  and  there  is  no  doubt  or  diflficulty  as 
to  the  application  of  the  words  used,  the  document  is  to  be  construed 
according  to  the  plain  common  meaning  of  the  words,  and  no  evi- 
dence is  admis^sibie  for  showing  what  the  supposed  intention  of  the 
parties  might  have  been.  It  being  ascertained  as  a  preliminary 
question,  that  the  written  instrument  fairly  and  fully  represents  the 
intent  of  the  parties  at  the  time  of  its  execution,  the  duty  of  the 
Court  becomes  merely  one  of  interpretation  and  construction  of  the 
language  employed,— the  object  being  to  ascertain  the  expressed 
meaning  of  the  parties.  That  meaning,  once  ascertained,  is  incon- 
trovertible by  any  parol  evidence  ;  no  new  words  can  be  added  ;  the 
Court  cannot,  as  is  said,  "  travel  out  of  the  four  comers  of  the 
paper."  But  evidence  may  be  given  to  explain  language,  though 
apparently  plain,  when  such  language  is  really  used  in  a  technical 
or  peculiar  sense  (see  sec.  98). 
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(a).  Extrinsic  evidence  is  not  admissible  to  alter  a  written  contract 
or  to  show  that  its  meaning  is  dififerent  from  what  its  words  import ; 
where  there  is  a  latent  ambiguity  in  the  wording  parol  evidence  is 
admissible  to  explain  it— RamlocUan  Shaha  v.  U^inopooma  Dasn^ 
7  W.  R.  144.     Vide  also— 

1.  Rambuddun  Singh  v.  Rani  Sree  Koonwar,  W.  R.  (1864),  Act  X,  22. 

2.  Alguja  Tirrachet  v.  Tambola  Pillaiy  Mad.  R.  A.  C.  264. 

3.  Madhoo  Chand  Roy  v.  Ounffadkar  Samant,  11  W.  R.  459  ;  (but 
see  12  W.  R  532). 

(6).  A  document  is  to  be  construed  according  to  the  plain  common 
meaning  of  the  words,  and  no  extrinsic  evidence,  for  the  purpose 
of  explaining  the  document  according  to  the  supposed  intention  of 
the  parties,  is  admissible — Shore  v.  Wilson,  5  Scott  N.  R.  958. 

Evidence  as  to  95.  WhoQ  language  used  in  a  docu- 
document      un-     ment  is  plain  in  itself,  but  is  unmean- 

meaning  in  refer-       ^  ^       ^  '         ^      ^ 

ence  to  existing     ing   in  reference    to    existing   facts, 
evidence  may  be  given  to  shpw   that 
it  was  used  in  a  peculiar. sense. 

Illustration. 

A  sells  to  B,  by  deed,  '  my  house  in  Calcutta.'  A  had  no 
house  in  Calcutta,  but  it  appears  that  he  had  a  house  at  Howrah, 
of  which  B  had  been  in  possession  since  the  execution  of  the 
deed.  These  facts  may  be  proved  to  show  that  the  deed  related 
to  the  house  at  Howrah. 

Bole  of  Law. —The  rule  is  thus  laid  down  in  the  English  Courts  : 
"  As  soon  as  there  is  an  adequate  and  sufficient  definition,  with 
convenient  certainty,  of  what  is  intended  to  pass  by  a  deed,  any 
subsequent  erroneous  addition  will  not  vitiate  it ;  "*  consequently 
so  much  of  the  description  as  has  no  application  may  be  discarded 
as  mere  surplusage.  The  rule  laid  down  in  this  section  is  a  case  of 
latent  ambiguity.  Where  the  language  of  the  document  is  not 
ambiguous,  and  an  intelligent  meaning  can  be  given  to  it,  reading 
the  document  by  itself,  but  if  reference  be  made  to  existing  facts, 
the  document  becomes  unmeaning,  it  is  then  and  then  only  that  the 
section  allows  evidence  to  be  given  to  show  that  such  language  was 
used  in  a  peculiar  sense,  and  in  such  cases  evidence  of  conduct  of 

*  Vide  Utvtllrn  T.  Sari  qf  Jmey,  11  M .  and  W.  188. 
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the  executant  of  the  document  is  of  great  value.  ( Vtds  notes  to 
sec.  96  post).  Where,  under  this  and  the  following  sections,  evidence 
is  admissible  to  explain  a  document,  oral  statements  of  the  making 
the  document  are  admissible,  and  it  matters  not  whether  those  state- 
ments are  prior  to,  contemporaneous  with,  or  subsequent  to  the 
making  of  the  document.* 

Instances  of  application  of  the  Rule.— (a).  The  obligors  of  a 
bond  for  the  payment  of  money,  describing  themselves  as  "  sons  of 
R,  zaminder  and  pattadar,  resident  of  mouza  S,  hypothecated  aa 
collateral  security  for  such  payment  their  one-biswa  five-biswansi 
share."  ffeld,  in  a  suit  on  the  bond  to  enforce  a  charge  on  the  one- 
biswa  five-biswansi  share  of  the  obligors  in  mouza  S,  that  under 
this  section  and  proviso  (6)  of  sea  92,  evidence  might  be  given  to 
show  that  the  obligors  hypothecated  by  the  bond  their  share  in 
mouza  S—Ramlol  v.  Harrison^  I.  L.  R  2  All.  832. 

(5).  Where  there  is  a  written  agreement  to  deliver  a  quantity  of 
grain  at  a  particular  time,  evidence  may  be  given  to  show  what  kind 
of  grain  the  contracting  parties  had  in  their  contemplation  at  the 
time  the  contract  was  made—  Valla  bin  Hattiji  v.  Sidaji  bin  Randji^ 
6  Bom.  A.  0.  87. 

(c).  A  legacy  given  to  Catharine  Eamley  was  claimed  bj  Gertrude 
Yardley,  and  awarded  to  her  on  its  being  shown  that  no  such  person 
as  Catharine  Eamley  was  known  to  the  testator,  that  the  testator 
was  in  the  habit  of  calling  the  claiman  Gatty,  which  might  easily 
have  been  mistaken  by  the  person  who  drew  the  Will  for  Eaty,  and 
on  other  evidence  showing  that  Gertrude  Tardley  was  the  person 
really  meant.     Vide  Cung.  Ev.,  266. 

Misdescription  in  Sale  Certificate.— (a).  Where  lands  claimed 
under  a  certificate  of  sale  as  being  in  one  village  are  found  to  be  in 
another,  it  is  open  to  the  plaintiff  to  show  that  there  has  been  a 
misdescription,  and  that  although  the  name  oT  the  former  was  used, 
the  intention  was  to  convey  the  lands  he  claimed  situated  in  the 
latter— iJaw  Qopal  Barick  v.  Shib  Persaud  Sircar,  12  W.  R.  483. 

(&)  A  mere  verbal  error  in  the  proceedings  connected  with  the 
attachment  and  sale  of  property  in  execution  of  a  decree,  if  it 
introduces  no  doubt  as  to  what  the  Court  intended  to  deal  with,  is 
not  such  misdescription  as  will  in  any  way  defeat  the  auction- 
purchaser's  rights — Taranatk  Chuckerbutty  v.  Joy  Sundari  Dabi, 
21  W.  R.  93. 

(c).  Where  a  sale .  certificate  described'^o/crfan  interests  what  was 
really  a  Shikmi  taluk,  this  misdirection  was  held  not  to  prejudice  the 

•  Vid€  Do€  <k  AUn%  v.  Allm,  12  A.  and  B.  461. 
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purchaser's   title^ KalitruMav    Darogah   ▼.  Ashruf  Alt   Khan^  19 
W.  B.  276. 

{d).  Where  the  widow  of  a  certain  person,  whose  share  in  an 
estate  had  been  sold  in  execution  of  a  decree  and  purchased  by  the 
decree-holder,  sought  to  guard  the  share  from  the  effects  of  the  sale 
by  pleading  firstly ^  that  the  sale  certificate  did  not  correctly  describe 
the  share  in  suit,  and  secondly y  that  her  husband's  share  had  been 
oouTeyed  away  to  her  at  a  period  long  anterior  to  the  sale  ;  and  the 
lower  Court  ruled  that  the  sale  certificate  was  inoperative,  partly 
because  in  permitting  it  to  be  inaccurately  framed,  the  decree-holder 
may  have  intended  to  deal  fraudulently,  and  partly  because  extrane- 
ous evidence  of  the  sale  could  not  be  received.  Held^  by  the  High 
Court  that,  though  the  establishment  of  fraud  on  the  part  of  the 
decree-holder  would  prevent  his  recovering  anything,  the  existence 
of  fraud  in  his  dealings  had  not  been  found  as  a  fact  in  this  case  and 
could  not  be  assumed  ;  and  that  where  a  sale  certificate  was  accurate 
as  to  any  part  of  the  description  of  the  subject  of  sale,  and  could 
be  used  to  identify  it,  with  the  assistance  of  extraneous  evidence} 
such  evidence  could  be  received  under  this  section  to  show  what  was 
intended  to  be  dealt  with — MuuU  MaUehan  v.  Muat,  Baseda,  26 
W.  R  401. 

96.  When  the  facts  are  such  that  the  language 

used    might    have    been  meant  to 

apS^tio?  -  S    apply  to  any  one,  and  could  not  have 

language   which     y^^^^  meant  to   apply   to   more   than 

can  apply  to  one  x  mt  */ 

only     of   several      QUO,    of     SCVOral     porSOUS    OF    things, 

evidence  may  be  given  of  facts  which 
show  which  of  those  persons  or  things  it  was  in- 
tended to  apply  to. 

Illustrations. 

(a).  A  agrees  to  sell  to  B,  for  Us.  1,000,  *^my  white  horse.' 
A  has  two  white  horses.  Evidence  may  be  given  of  facts  which 
show  which  of  them  was  meant. 

(6).  A  agrees  to  accompany  B  to  Haidarabad.  Evidence  may 
be  given  of  facts  showing  whether  Haidarabad  in  the  Deccan 
or  Haidarabad  in  Sindh  was  meant. 

This  is  also  a  case  of  lat0^  amhigutly. 
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Purport  of  the  Section.—  This  section  modifies  the  rule  laid 
down  in  section  94,  by  providing  that  where  language  of  a  document 
correctly  describes  two  sets  of  circumstances  but  could  not  have  been 
intended  to  apply  to  both,  evidence  may  be  given  to  show  to  which 
set  it  was  intended  to  apply. 

Kind  of  Bvidence  admissible  under  this  Section.— Besides 
general  proof  of  all  the  facts  and  circumstances  respecting  the 
persons  or  things  to  which  the  instrument  relates  which  is  undoubt- 
edly legitimate  and  often  necessary,  evidence  in  order  to  enable  the 
Court  to  understand  the  meaning  and  application  of  the  language 
employed,  the  declarations  of  the  writer  of  the  instrument  will, 
as  before  mentioned,  be  receivable  in  evidence  in  a  particular  class 
of  cases,  namely,  where  extrinsic  evidence  has  shown  that  a  de- 
scription in  the  instrument  is  alike  applicable,  with  legal  certainty 
to  two  or  more  persons  or  things. 

Evidence  of  Conduct  of  Parties.— (a).  In  construing  a  deed  of 
sale  where  the  terms  are  ambiguous,  the  conduct  of  the  parties 
immediately  after  and  acting  upon  the  deed  is  very  important — 
Cheetun  Lai  v.  CAutterdharee  Lall,  19  W.  R.  432. 

(5).  The  real  intention  of  the  parties  to  deed  is  to  be  collected 
chiefly,  no  doubt,  from  the  terms  of  the  instrument  itself,  but  to 
a  certain  extent  also  from  the  circumstances  existing  at  the  time  of 
its  execution,  and  further  by  the  conduct  of  the  parties  since  its 
execution.  Vide  remarks  of  their  Lordships  of  the  Privy  Council, 
in  the  case  of  Bobert  Watson  dt  Co,  v.  Mohesh  Narain  Roy,  24  W.  B. 
176. 

97.  When    the    language    used    applies    partly 

Evidence  as  to     *^  ^"^  ®^*  ^^  existing  facts,  and  partly 

application  of     to   another  set  of  existing  facts,  but 

language  to  one  of  t     ^         n   •        ^  ^ 

two  seu  of  facte,     the  whole  of  it  does  not  apply   cor- 
whidi^the^whoie     rectly   to   either,    evidence    may   be 

correctly  appliee.2      giyen  to  shoW    tO    which    of  the    tWO 

it  was  meant  to  apply. 

Illv^tration. 

rees  to  sell  to  B  *  my  land  at  X  in  the  occupation  of  Y.' 
ind  at  X,  but  not  in  the  occupation  of  Y,   and  he  has 
the  occupation  of  Y,  but  it  is  not  at  X.     Evidence  may 
\  of  facts  showing  which  he  meant  to  sell. 
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This  section  is  the  converse  of  sec.  96.  It  is  an  extension  of  the 
rule  laid  down  in  sec.  95. 

As  to  wills  vide  sec.  67  of  the  Indian  Succession  Act,  X  of  1865. 

Mia-statement  in  a  Decree,  Conveyance,  Lease  or  other  Docu. 
ment  as  to  area  of  lands  correctly  described.— Where  lands  are 
described  as  lying  within  certain  boundaries,  and  there  is  a  mis-state- 
ment as  to  the  area  of  lands,  within  such  boundaries,  the  boundaries 
must  prevail  and  the  error  in  the  quantity  should  be  considered 
as  a  mere  false  description.  Vide  (1)  Babu  PcUwan  Singh  v.  Maharaja 
Maheswar  Bukeh  Singh,  16  W.  R.  (P.  C.) ;  (2)  Zeenat  AH  v.  Ram 
Doyal  Poddar,  18  W.  R  26  ;  (3)  E$han  Chandra  Ohae  v.  Protap 
Chandra  Bai,  20  W.  R.  224  ;  (4)  Kazee  Abdool  Mannah  v.  Barada 
Kanta  Banerji,  16  W.  R  394;  (6)  Vtrjiban  Dae  Madhav  Dae  v. 
Mahomed  AH  Khan,  I.  L.  R  5  Bom.  208. 

98.  Evidence  may  be  given  to  show  the  meaning 
Evidence  as     of  illegible  ov  not  commonly  intelligi- 
S'^h^'^S     t>le   characters,   of  foreign,   obsolete, 
*c.  techincal,  local,  and  provincial  expres- 

sions,   of    abbreviations   and   of   words   used  in  a 
peculiar  sense. 

IllMstration. 

A,  a  sculptor,  agrees  to  sell  to  B  *  all  my  mods.'  A  has  both 
models  and  modelling  tools.  Evidence  may  be  given  to  show 
which  he  meant  to  sell. 

Vide  note  to  sec.  94  ante. 

When  an  expression  has  a  technical  meaning,  evidence  may  be 
given  to  show  that  it  is  used  in  its  technical  and  not  in  its  ordinary 
meaning,  although  it  may  be  perfectly  clear  and  unambiguous  in 
itself ;  and  for  the  purpose  of  explaining  the  meaning  of  the  terms 
used  in  the  written  contract  between  the  same  parties,  evidence  of 
their  former  transactions  can  be  received.^ 

Instances.—  (a).  In  a  suit  to  recover  possession  of  immoveable  pro- 
perty under  a  grant  from  the  Rajah  of  Pachete,  on  the  ground  that 
the  grant  was  prior  in  time  to  the  grant  from  the  same  grantor, 
under  which  the  defendants  professed  to  hold,  it  was  found  that 
the  plaintiff's  grant  was  dated  "  25th  Falgoon  in  the  year  16."  Held, 
that  the  meaning  of  the  words  "in  the  year  16"  might  be  shown 
*  Vid€  Boumt  ▼.  Outl^tf,  11  C.  and  F.  a. 
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by  refereooe  to  another  grant  signed  by  the  same  officer,  from  which 
it  appeared  that  the  *  year  37 '  meant  the  37th  year  of  the  Rajah  of 
P.,  and  that  it  corresponded  with  1186  R  Q^EquUable  Coal  Company 
V.  Oonesh  Chander  Banerji^  9  C.  L.  R  276. 

(6).  When  the  lessee  of  a  mine  covenanted  to  get  the  whole  of 
the  mine '  not  deeper  than  the  level  of  the  mine  at  a  particular 
point,'  parol  evidence  was  admitted  to  show  that  amongst  miners 
Uevel '  had  a  technical  meaning  different  from  the  ordinary  significa* 
tion  of  horizontal  line^C^yt^n  v.  Oregaon^  6  A.  and  £.  302. 

(c).  In  a  memorandum  about  a  h^se  race,  evidence  was  admitted 
to  show  that  the  words  *  across  country '  meant  that  the  riders  were 
to  jump  the  obstacles  and  not  go  through  gates~^ran«  v.  Frattf 
3  M.  and  G.  759. 

(d),  '<  So  the  words  '  inhabitant,' '  level,'  as  understood  by  miners, — 
'  thousand,'  as  locally  applied  to  rabbits  on  a  warren,—*  weeks,'  as 
used   in    a   theatrical    contract, — *  months,'   as    meaning    calender 
months  in  a  charter-party, — *  days,'  as  meaning  working  days  in  a 
bill    of    lading, — *  fur,'—*  com,'—*  pig-iron,' — *  salt,'—*  freight,'— and 
many  other  expressions,  which  primd  facie  presented  no  ambiguity, 
have  been  interpreted  by    extrinsic  evidence  of   usage  ;  and  their 
peculiar  meaning,  when   found  in  connexion  with  the  subject-matter 
of  the  transaction,  has  been  fixed,  by  parol  testimony  of  the  sens^ 
in  which  they  were  u$i$ally  received,  when  employed  in  cases  similar 
to  that  under  investigation.    So  the  meaning  of  the  phrase,  *  duly 
honoured,'  when  applied  to  a  bill  of  exchange,— of  the  words  *  in 
turn  to  deliver,'  contained  in  a  charter-party, — and  of  the  expre^ssion, 
*  in  the  month  of  October,'  as  fixing  the  part  of  the  mouth,  within 
which  a  vessel  was  to  sail,— has  been  ascertained  by  parol  evidence 
of  mercantile  usage.    So,  where  a  ship  was  warranted  *to  depart 
with  convoy,'  extrinsic  evidence  was  admitted  to  show  at  what  place 
convoy  for  such  a  voyage  as  the  one  then  contemplated  was  usually 
taken  ;  and  to  that  place  the  parties  were  presumed  to  refer.    So, 
also,  the  responsibility  of  an  underwriter  for  *  general  average '  under 
an  ordinary  policy  of  insurance  on  a  ship  and  cargo  may  be  limited 
by  a  custom  of   trade,  so  as  not  to  extend  to  the  jettison  of  goods 
which  have  been  stowed  on  deck.    So  parol  evidence  has  been  ad- 
mitted to  show  that  the  term  *  weekly  accounts '  in  a  building  eon- 
tract  has,  by  the  usage  of  trade,  a  technical  signification,  and  means 
accounts  of  day-work  only,  exclusive  of   work  which  is  capable  of 
being  measured.    Again,  where  one  of  the  subjects  of  a  charter-party 
was  *  cotton  in  bales,'  oral  evidence  of  the  mercantile  meaning  of  this 
term  wets  received  ;  and  it  has  been  proved  by  similar  testimony, 
that  the  words  *  expected  to  arrive  about  November  next,'  when  usec^ 
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in  a  bought  note,  created  no  contract  as  to  time,  but  were  a  mere 
repesentation.  So,  parol  evidence  has  been  admitted  to  show,  that, 
by  usage  in  the  hop  trade,  a  sale  of  *  ten  packets  of  Kent  hope  at  5^.,' 
means  5^  per  cwt.  So,  where  goods  having  been  sent  to  a  London 
packer  to  prepare  for  exportation,  he  acknowledged  their  receipt  '  on 
account  of  the  vendor  of  the  vendee,'  evidence  of  usage  was  admitted 
to  prove  that,  when  packers  signed  receipts  in  this  form,  it  was  their 
duty  not  to  part  with  the  goods  without  the  vendor's  further  orders. 
So,  also,  where  an  Irish  corn-merchant  had  sent  written  instructions 
to  his  dd  credere  agent  in  London,  to  sell  some  oats  <  on  his  account,' 
parol  evidence  was  held  admissible  on  the  agent's  part,  for  the 
purpose  of  showing  that,  by  the  custom  of  the  London  com  trade, 
he  was  warranted  under  these  instructions  in  selling  in  his  own 
name."     Vide  Taylor,  6th  Ed.,  1010-1012. 

99.  Persons  who  are  not  parties  to  a  document, 

or  their  representatives   in   interest, 

evi^^mS^     P^^y  giv^  evidence  of  any  facts  tend- 

m  e  n  t   varying     Jng  to  show  a  contemporancous  asrree- 

teriiifl    of     docu-  ^  ,  i%     ,        T 

ment.  mcnt  Varying  the  terms  of  the  docu- 

ment. 

Illustration. 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A 
certain  cotton,  to  be  paid  for  on  delivery.  At  the  same  time 
they  make  an  oral  agreement  that  three  months'  credit  shall  be 
given  to  A.  This  could  not  be  shown  as  between  A  and  B^  but 
it  might  be  shown  by  C,  if  it  afifected  his  interests. 

It  seems  that  this  section  provides  an  exception  to  the  general  rule 
laid  down  in  section  92. 

Varying.— The  word  'varying'  embraces  contradictions,  additions 
and  subtractions.  It  should  not  be  understood  as  restricted  to 
'  varying '  in  contradistinction  to  <  contradicting,  adding  or  subtract- 
ing from  the  terms  of  a  dociunent.' 

100.  Nothing  in  this  chapter  con- 
y^^li  tS^  tailed  shall  be  taken  to  affect  any  of 
SucceMion     Act    ^hc  provisions  of  the  Indian   Sucees- 

relatiDg  to  WiUs.         ^       ^ 

sion  Act  (X  of  1865)  as  to  the  con- 
struction of  Wills. 

41 
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The  provisions  as  to  the  constraction  of  Wills  will  be  found  in 
Part  XI  of  The  Indian  Succession  Act,  X  of  1865. 

Sec.  61.  Directs  what  is  necessary  as  to  the  wording  of  a  Will. 

Sec.  62.  What  enquiries  the  Court  shall  make  as  to  the  object  or 
subject  of  a  Will. 

J3eo.  68.  Relates  to  the  construction  of  a  Will,  when  there  is  a 
misnomer  or  misdescription  of  object. 

Sec.  64.  Directs  when  words  may  be  supplied. 

Sec.  65.  As  to  the  rejection  of  erroneous  particulars  in  description 
of  subject. 

Sec.  66.  When  part  of  description  may  not  be  rejected  as  errone- 
ous. 

Sec.  67.  Extrinsic  evidence  admissible  in    case   of  latent  ambi- 
guity. 

Sec.  68.  Extrinsic  evidence  inadmissible  in  cases  of  patent  ambi- 
guity or  deficiency. 

Sec.  69.  The  meaning  of  any  particular  clause  to  be  gathered  fh>m 
the  entire  WiD. 

Sec.  70.  When  words  may  be  understood  in  a  restricted  sense,  and 
when  in  a  sense  wider  than  usual. 

Sec.  71.  Where  a  clause  is  open  to  two  constructions,  ^lat  which 
has  some  effect  is  to  be  preferred. 

Sec.  72.  No  part  of  a  Will  to  be  rejected,  if  reasonable  construction 
can  be  put  on  it. 

Sec.  73.  Interpretation  of  words  repeated  in  different  parts  of  a 
WiU. 

Sec.  74.  Testator's  intention  to  be  effectuated  as  feir  as  possible. 

Sec.  75.  The  last  of  two  inconsistent  clauses  prevails. 

Sea  76.  A  Will  or  bequest  not  expressive  of  any  definite  intention 
is  void  for  uncertainty. 

Sec.  77.  Words  describing  subject  refer   to   property,    answering 
that  description  at  testator's  death. 

Sec.  78.  Power  of  appointment  executed  by  general  bequest 

See.  79.  Implied  gift  to  the  object  of  a  power  in  de^ult  of  appoint- 
ment. 

See  also  sections  80  to  105. 
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PART  m. 

PEODUCTION  AND  EFFECT  OF  EVIDENCE. 

CHAPTER  VII. 

OF   THE   BURDEN    OF    PROOF. 

Boles  governing  the  prod  notion  and  effect  of  Evidence.— Mr. 

Taylor  lays  down  four  general  rules,  which  govern  the  production  of 
testimony.  ^^First,  the  evidence  must  correspond  with  the  allegations, 
but  the  substance  only  of  the  issues  need  be  proved ;  Mcoiidly^  the 
evidence  must  be  confined  to  the  points  in  issue;  thirdly^  the 
burthen  of  proving  a  proposition  at  issue  lies  on  the  party  holding 
the  substantial  affirmative ;  and  fourthly^  the  best  evidence,  of 
which  the  case  in  its  nature  is  susceptible,  must  always  be  produced." 
— EvL,  213. 

Pnzport  of  the  Sections  on  the  subject  of  Bnrden  of  Prool— 

This  Chapter  of  the  Evidence  Act,  which  relates  to  the  burden 
of  proof^  deab  with  the  subject  of  presumptions.  Sir  J.  F.  Stephen 
says  : — "First,  it  lays  down  the  general  principles  which  regulate  the 
burden  of  proof  (sections  101 — 106).  It  then  enumerates  the  cases 
in  which  the  burden  of  proof  is  determined  in  particular  cases,  not 
by  the  relation  of  the  parties  to  the  cause,  but  by  presumptions 
(sections  107 — 111).  It  notices  two  cases  of  conclusive  presumptions, 
the  presumption  of  legitimacy  from  birth  during  marriage  (section 
112),  and  the  presumption  of  a  valid  cession  of  territory  from  the 
publication  of  a  notification  to  that  effect  in  the  Gazette  of  India 
(section  113).  This  is  one  of  several  conclusive  statutory  presump- 
tions, which  will  be  found  in  different  parts  of  the  Statutes  and 
Acts.  Finally,  it  declares,  in  section  114,  that  the  Court  may,  in 
all  cases  whatever,  draw  from  the  facts  before  it  whatever  inferences 
it  thinks  just  The  terms  of  this  section  are  such  as  to  reduce  to 
their  proper  position  of  mere  maxims  which  are  to  be  applied  to 
fEtcts  by  the  Courts  in  their  discretion,  a  large  number  of  presump- 
tions to  which  English  law  gives,  to  a  greater  or  less  extent,  an 
artificial  value.  Nine  of  the  most  important  of  them  are  given  by 
way  of  illustration."— EvL  Act,  174. 

101.  Whoever  desires   any   Court  to  give  judg- 
Burden       of     mont  OS  to  any  legal  right  or  liability 
P"^^-  dependent   on  the   existence  of  facts 

which  he  asserts,  must  prove  that  those  facts  exist. 


Digitized  by 


Google 


324  THE  INDIAN  BVIDBNCK  ACT.         [SlC.   101. 

When  a  person  is  bound  to  prove  the  existence 
of  any  fact,  it  is  said  that  the  burden  of  proof  lies 
on  that  person. 

Illustrations. 

(a).  A  desires  a  Court  to  give  judgment  that  B  shall  be 
punished  for  a  crime  which  A  says  B  has  committed.  A  must 
prove  that  B  has  committed  the  crime. 

(6).  A  desires  a  Court  to  give  judgment  that  he  is  entitled 
to  certain  land  in  the  possession  of  B,  by  reason  of  facts  which 
he  asserts,  and  which  B  denies,  to  be  true.  A  must  prove  the 
existence  of  those  facts. 

Reason  of  the  Bala.— This  section  lays  down  in  substance  the 
third  general  rule,  which,  according  to  Mr.  Taylor,  governs  the 
production  of  evidence.  The  rule  has  its  foundation  in  principles 
of  natural  reason.  It  has  all  along  been  recognised  in  jurisprudence, 
and  has  received  the  assent  of  the  common-sense  of  mankind.  It 
has  been  adopted  in  practice,  not  because  it  is  impossible  to  prove 
a  negative,  but  because  the  negative  does  not  admit  of  the  direct 
and  simple  proof,  of  which  the  affirmative  is  capable  ;  and,  moreover, 
it  is  but  reasonable  and  just  that  the  suitor  who  relies  upon  the 
existence  of  a  fact  should  be  called  upon  to  prove  his  own  case. 

Application  of  the  Bule.— In  the  application  of  this  rule  regard 
must  be  had  to  two  things :  (1)  Negative  averments,  or  allegations  in 
the  negative,  should  not  be  confounded  with  traverses  of  affirmative 
allegations ;  (2)  It  should  be  remembered  that  the  affirmative  and 
negative  of  the  issue  mean  the  affirmative  and  negative  of  the  issue 
in  aubstancef  and  not  merely  its  affirmative  and  negative  in  fomiy  for 
in  many  cases  the  party,  by  making  a  slight  alteration  in  the  drawing 
of  his  pleadings,  may  give  the  issue  a  negative  or  affirmative  form, 
at  his  pleasure.  In  Soward  v.  Leggait^  7  C.  and  P.  613,  on  the  form 
of  pleadings,  each  party  contended  that  the  oniu  was  on  the  other. 
Lord  Abinger,  C.  B.,  said :  "  Looking  at  these  things  according  to 
common  sense,  we  should  consider  what  is  the  substantive  fact  to  be 
made  out,  and  on  whom  it  lies  to  make  it  out  It  is  not  so  much  the 
form  of  the  issue  which  ought  to  be  considered,  as  the  substance  and 
effect  of  it.  In  many  cases  a  party,  by  a  little  difference  in  the 
drawing  of  his  pleadings,  might  make  it,  either  affirmative  or  negative 
as  he  pleased." 

Exceptions  to  the  Rule.— Mr.  Taylor  mentions  two  exceptions 
to  the  general  rule,  that  the  burden  of  proof  lies  on  the  party  who 
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sabBtantially  alleges  the  affirmative.    Ftrsty  if  a  dtsprttahle  presump- 
turn- of  law  is  in  favour  of  an  affirmative  allegation,  the  party  who 
supports  the  negative  must  call  witnesses  to  rebut  this  prAAnmnfion 
Second^  where  the  subject-matter  of  the   allegation  lies 
within  the  knowledge  of  one  of  the  parties,  that  party  mus 
whether  it  be  of  an  affirmative  or  a  negative  character,  and  & 
there  be  a  presumption  of  law   in  his  favour.    In  this 
it  is  well  to  remember  the  remarks  of  Lord  Justice  Bowe 
the  case  of  Abrath  v.  North-Eastern  RaUway  Company^ 
^  If  the  assertion  of  a  negative  is  an  essential  part  of  the 
case,  the  proof  of  the  assertion  still  rests  upon  the  plai 
terms  negative  and  affirmative  are  after  all  relative,  and  no 

Whenever  a  person  asserts  affirmatively  as  part  of  his 

certain  state  of  facts  is  present  or  is  absent,  or  that  a 
thing  is  insufficient  for  a  particular  purpose,  that  is  an 
which  he  is  bound  to  prove  positively. 

"  It  is  to  be  carefully  remarked  that  although,  as  a  g< 
the  law  neither  presumes  liability  nor  discharge  from  lia 
any  fact  or  state  of  things  essential  to  such  liability  o 
not  established  by  competent  means,  the  law  does  not  in  tl 
of  proof  of  a  negative,  where  it  is  material  to  a  right,  i 
affirmative  to  be  true ;  it  is,  on  the  contrary,  frequentl; 
to  the  establishment  of  right  to  prove  the  negative 
— Staride,  688." 

(a).  Where,  under  an  Act,  certain  things  are  required 
before  any  liability  attaches  to  any  person  in  respect  oi 
or  obligation,  it  is  for  the  person  who  alleges  that  thi 
has  been  incurred  to  prove  that  the  things  prescribed 
have  been  actually  donQ—AehanvUah  Khan  BahadoorY, 
Bagchiy  I.  L.  R.  13  CaL  197. 

(5).    In  the  Full  Bench  case  of    Poolin    Behari    Sevi 
Wation  S  Co,y  9  W.   R.  190,   it  was  laid  down  as  follow 
general  rule  of  evidence  is  that  if,  in  order  to  make  out 
is  necessary  to  prove  a  negative,  the  party  who  avers  a 
prove  it." 

102.  The  burden  of  proof  in  a  suit  or  ] 

On  whom  bur.  '^^S  ^^^^  ^^  t^at  persou  wh 
den  of  proof  lies.     f^Ji  if  no  evidence  at  all  wei 

on  either  side. 
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Illustrations. 

(a).  A  sues  B  for  land  of  which  B  is  in  possession,  and  which, 
as  A  asserts,  was  left  to  A  by  the  will  of  C,  B's  father.  If  no 
evidence  were  given  on  either  side,  B  would  be  entitled  to  retain 
his  possession.    Therefore  the  burden  of  proof  is  on  A. 

(b),  A  sues  B  for  money  due  on  a  bond.  The  execution  of 
the  bond  is  admitted,  but  B  says  that  it  was  obtained  by  fraud, 
which  A  denies.  If  no  evidence  were  given  on  either  side,  A 
would  succeed,  as  the  bond  is  not  disputed  and  the  fraud  is  not 
proved.     Therefore  the  burden  of  proof  is  on  B. 

Purport  of  the  Section.— This  section  supplies  a  test  which  is 
frequently  applied  in  the  English  cases,  for  the  purpose  of  ascertain- 
ing on  whom  the  burden  of  proof  lies.  The  English  text- writers 
usually  employ  two  tests,  namely,  1st — Consider  which  party  would 
succeed  if  no  evidence  were  given  on  either  side ;  2iui— Examine  what 
would  be  the  effect  of  striking  out  of  the  record  the  allegation  to  be 
proved,  bearing  in  mind  that  the  onus  must  lie  on  whichever  party 
would  fail,  if  either  of  these  steps  were  pursued.*  The  Indian  Evidence 
Act  adopts  the  first  test  only.  This  test  was  suggested  by  Alderson 
B,  in  Amos  v.  Hu^hes^f  in  1835,  and  has  been  subsequently  adopted 
and  frequently  recognised  by  learned  Judges  and  Jurists. 

The  following  observations  of  Lord  Justice  Bowen  in  Ahrath  v. 

North-Eastem    Railvoay    Company^  L.  R.   11  App.   Cases  251,  are 

worthy   of  careful  study :   ''  Whenever  litigation  exists,  somebody 

must  go  on  with  it ;  the  plaintiff  is  the  first  to  begin  ;  if  he  does 

e  fails ;  if  he  makes  a  primd  facie  case  and  nothing  is 

answer  it,  the  defendant  fails.    The  test,  therefore,  as  to  the 

proof  or  onus  of  proof,  whichever  term  is  used,  is  simply 

bsk  oneself  which  party  will  be  successful  if  no  evidence  is 

f  no  more  evidence  is  given  than  has  been  given  at  a  parti- 

it  of  the  case,  for  it  is  obvious  that  as  the  controversy  in- 

tbe  litigation  travels  on,  the  parties  from  moment  to  moment 

I  points  at  which  the  onus  of  proof  shifts,  and  at  which  the 

snll  have  to  say  that  if  the  case  stops  there,  it  must  be 

L  a  particular  manner.    The  test  being  such,  as  I  have  stated, 

a  burden  that  goes  on  forever  resting  on  the  shoulders  of 

1  upon  whom  it  is  first  cast    As  soon  as  he  brings  evidence, 

itil  it  is  answered,  rebuts  the  evidence  against  which  he  is 

g,  then  the  balance  descends  on  the  other  side,  and  the 

•  Vid€  Taylor,  6th  Bd.,  872. 
t  Vid€  1  Moo.  and  R.,  464. 
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burden  rolls  orer  until  again  there  is  evidence  which  once  more  tarns 
the  scale.  That  being  so,  the  question  of  onus  of  proof  is  only  a 
rule  for  deciding  on  whom  the  objection  of  going  farther,  if  he  wishes 
to  win,  rests." 

Negative  Allegation.— I^  to  an  action  for  not  executing  a  contract 
in  a  workmanlike  manner,  the  defendant  plead  that  the  work  was 
properly  done,  or  if  a  declaration  allege  that  a  horse  sold  under  a 
warranty  was  unsound,  and  this  fact  be  traversed  by  the  plea,  the 
onusy  in  either  case,  will  lie  on  the  plaintiff ;  and  the  same  rule  will 
prevail  in  an  action  brought  against  an  attorney  for  not  using  due 
diligence,  or  against  a  merchant  for  not  loading  a  sufficient  cargo  on 
board  a  ship  pursuant  to  a  charter-party,  or  against  an  architect  for 
not  building  houses  according  to  a  specification,  and  indeed  in  every 
case  in  which  the  plaintiff  grounds  his  right  of  action  upon  a  negative 
allegation,  and  where,  of  course,  the  establishment  of  this  negative 
is  an  essential  element  in  support  of  his  claim. — Taylor's  Evi.,  373-74, 
6th  Ed. 

103.  The  burden  of  proof  as  to  any  particular 

fact   lies   on  that  person  who  wishes 

as  to  particular    the  Court  to  believe  in  its  existence, 

unless  it  is  provided  by  any  law  that 

the   proof  of  that   fact  shall   lie  on  any  particular 

person. 

Illustration. 

A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe 
that  B  admitted  the  theft  to  C.  A  must  prove  the  admission. 
B  wishes  the  C!ourt  to  believe  that,  at  the  time  in  question,  he 
was  elsewhere.    He  must  prove  it. 

This  section  is  an  amplification  of  sec.  101. 

Purport  of  the  Section.— The  general  principle  of  law  is  that  the 
man  who  brings  another  before  a  judicial  tribunal  must  rely  on  the 
strength  of  his  own  right  and  the  clearness  of  his  own  proof,  and 
not  on  the  want  of  right  or  the  weakness  of  proof,  in  his  adversary. 
When,  however,  the  defendant,  or  either  litigant  party,  instead 
of  denying  what  is  alleged  against  him,  relies  on  some  new  matter, 
wfaiob,  if  true,  is  an  answer  to  it,  the  burden  of  proof  changes  sides  ; 
«nd  he,  in  his  turn,  is  bound  to  show  a  primd  facie  case  at  least ;  and 
if  he  leaves  it  imperfect,  the  Court  will  not  assist  him. 
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Bklftillg  of  Borden  of  Proof. — The  burden  of  proof  is  shifted  by 
those  presumptioDS  of  law  which  are  rebuttable  ;  by  presumptions 
of  faot  of  the  stronger  kind  ;  and  by  every  species  of  evidence  strong 
enough  to  establish  Aprimd  facte  case  against  a  party.  When  a  pre- 
sumption is  in  favour  of  the  party  who  asserts  the  negative,  it  only 
affords  an  additional  reason  for  casting  the  burden  of  proof  on  his 
adversary  ;  it  is  when  a  presumption  is  in  favour  of  the  party  who 
asserts  the  affirmative  that  its  effect  becomes  visible,  as  the  opposite 
side  is  then  bound  to  prove  his  negative. —Best,  8th  Ed.,  266.  Vide 
note  to  section  102  ante. 

Sir  J.  F.  Stephen,  in  his  Digest,  sec.  96,  says :  "  As  the  proceeding 
goes  on,  the  burden  of  proof  may  be  shifted  from  the  party,  on 
whom  it  rested  at  first  by  his  proving  facts  which  raise  a  presumption 
in  his  favour.'' 

Rvlinga  vmder  sees.  101, 102  and  103. 

Adrerse  PossesdoxL— Arts.  142  and  144  of  Limitation  Act.— (a). 
In  cases  falling  under  art  142,  the  plaintiff  must,  at  the  outset,  show 
possession  within  twelve  years,  and  cannot  rest  merely  on  a  proof 
of  title,  while  in  cases  falling  under  art  144,  the  plaintiff  may  rest 
content  with  proof  of  title  only  in  the  first  instance,  and  the  burden 
lies  on  the  defendants  to  show  that  they  have  had  a  possession  incon- 
sistent with  the  title  of  the  plaintiff  for  more  than  twelve  years 
before  the  Bwii—FaJei AhdvXla  v.  Bahaji  Oungaji^  I.  L.  R.  14 Bom.  458. 
Vide  also  I.  L.  R  6  AIL  1 ;  I.  L.  R.  16  Cal.  473. 

(5).  In  cases  falling  within  art  144,  it  lies  on  the  defendant  to 
prove  that  his  adverse  possession  commenced  more  than  twelve  years 
prior  to  the  institution  of  the  suit — Chinto  v.  Janki^  I.  L.  R.  18 
Bom.  61. 

Adverse  Possession.— ISjectment. —(a).  Where  a  plaintiff  claims 
land  from  which  he  alleges  that  he  has  been  dispossessed,  the  burden  is 
upon  him  to  show  possession  and  dispossession  within  twelve  years, 
or,  at  least,  that  the  cause  of  action  arose  within  twelve  years. 
Vide  (1)  Beer  Chand  Johraj  v.  The  Deputy  Collector  of  Bhullooaky 
13  W.  R  (P.  C.)  23  ;  (2)  Moro  Desai  v.  Earn  Chundra  Demi,  I.  L.  R 
6  Bom.  608  ;  (3)  Kally  Chum  Sahoo  v.  The  Secretary  of  State  for 
India  in  Council^  I.  L.  R  7  Cal.  226  ;  (4)  Mano  Mohun  Ohoee  v. 
Moihura  Mohun  Royy  I.  L.  R  6  Cal.  726. 

(5).  In  all  actions  for  ejectment,  where  the  defendant  is  admittedly 
in  possession  and  under  a  claim  of  title,  it  lies  upon  the  plaintiff  to 
prove  his  title  and  his  possession  within  12  years  before  the  com- 
mencement of  the  sait—Mohima  Chunder  Jiazoomdar  v.  Mohe$k 
Chunder  Neoghiy  I.  L.  R  16  CaL  473. 
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(c).  In  a  sait  for  possession,  it  was  found  that  the  plaintifi  had 
been  in  possession  within  12  years  before  the  institution  of  the  suit, 
bat  he  had  been  wrongfully  dispossessed  by  the  defendant.  The 
plaintiff  was  unable  to  prove  possession  previous  to  being  ousted, 
for  a  longer  period  than  11  years.  Held^  that  the  ouster  by  the 
defendant  having  been  wrongful,  the  <mus  was  not  thereby  shifted 
to  the  plaintiff,  and  that,  under  the  circumstances,  the  defendants 
were  bound  to  prove  their  title— iBro/o  Chunder  Kwr  v.  Koylash 
Chunder  Kur,  11  C.  L.  R.  133. 

Adverse  PossessioxL— Joint  Owners.'—In  the  case  of  Watson  S  Co, 
V.  Ram,  Chand  DiUty  I.  L.  R  18  Cal.  10,  their  Lordships  of  the  Privy 
Council  made  the  following  observations  : — "  It  seems  to  their  Lord- 
ships that  if  there  be  two  or  more  tenants  in  common,  and  one  (A) 
be  in  actual  occupation  of  part  of  the  estate,  and  is  engaged  in 
cultivating  that  part  in  a  proper  course  of  cultivation  as  if  it  were 
his  separate  property,  and  another  tenant  in  common  (B)  attempts 
to  come  upon  the  said  part  for  the  purpose  of  carrying  on  operations 
there,  inconsistent  with  the  course  of  cultivation  in  which  A  is  en- 
gaged, and  the  profitable  use  by  him  of  the  said  part,  and  A  resists 
and  prevents  such  entry,  not  in  denial  of  B's  title,  but  simply  with 
the  object  of  protecting  himself  in  the  profitable  enjoyment  of  the 
land,  such  conduct  on  the  part  of  A  would  not  entitle  B  to  a  decree  for 

joint  possession In  Bengal,  the  Courts  of  Justice,  in  case  where 

DO  specific  rule  exists,  are  to  act  according  to  justice,  equity  and  good 
conscience,  and  if  in  a  case  of  shareholders  holding  lands  in  common, 
it  should  be  found  that  one  shareholder  is  in  the  act  of  cultivating 
a  portion  of  the  lands  which  is  not  being  actually  used  by  another, 
it  would  scarcely  be  consistent  with  the  rule  above  indicated  to  re- 
strain him  from  proceeding  with  his  work  or  to  allow  any  other  share- 
holder to  appropriate  to  himself  the  fruits  of  other's  labour  or 
capital."  But  such  property  does  not  cease  to  be  joint,  merely  because 
it  is  used  so  as  to  produce  more  profit  to  one  of  the  owners  who  has  in- 
curred expenditure  or  risk  for  that  purpose.  Vide  also  Luchmeshur 
Singh  v.  Manowar  Hossein^  I.  L.  R  19  Cal.  253. 

Advene  Possession.— Suit  by  Mortgagor  against  Trespasser 
dispossessing  Mortgagee  in  possession.— Land  was  mortgaged  with 
possession  to  A.  Subsequent  to  the  mortgage,  A  was  dispossessed 
by  B,  a  trespasser.  The  mortgagor  sued  both  A  and  B  for  pos- 
session. B  pleaded  12  years'  adverse  possession.  Held,  that  it  lay 
on  the  defendant  B  to  prove  that  his  adverse  possession  commenced 
more  than  12  years  prior  to  the  institution  of  the  suit — Chinto  v. 
Janki,  I.  L*  B.  18  Bom.  61. 
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Adrene  PoBBession.— Vendor  out  of  po88e88ioii.~In  a  suit 
brought  by  a  vendor  to  recover  possession  of  immoveable  propertj^ 
which  was  net  in  the  possession  of  his  vendor  at  the  time  of  the  sale, 
the  d^enoe  having  raised  the  point  of  adverse  possessicxi  fot  more 
than  12  years:  Meld,  that  the  onu$  lay  upon  the  plaintiff  to  show 
that  his  olaim  was  not  barred  by  the  defendant's  adverse  possession 
by  proving  that  his  vendor  was  in  possession  during  the  years 
preoeding  the  sait^Koihinath  Sttaram  (he  v.  Shridkar  Mahadtb 
Fatankary  I.  L.  R  16  Bom.  343. 

BenamL — (a).  When  defendants  admitted  the  execution  of  a  do- 
cument purporting  to  be  a  conveyance  by  them  of  certain  land  to 
the  plaintiff  for  valuable  consideration,  but  contended  that  the  deed 
was  not  intended  to  have  auy  effect,  and  was  merely  a  henamt  tran- 
saction. Beld,  in  a  suit  for  a  declaration  of  his  right  by  a  plaintiff 
in  possession  of  the  land,  that,  under  the  circumstances  of  the  case, 
the  antu  was  on  the  plaintiff  to  show  that  the  deed  was  what  it 
appeared  to  be,  and  not  a  mere  paper  transaction — Moohto  Ke$hee 
Debt  V.  Anunda  Chunder  Chattopadhyay  2  C.  L.  R.  48.  The  correct- 
ness of  this  decision  may  be  questioned.  At  any  rate,  it  should  not 
be  taken  as  laying  down  any  general  proposition  of  law. 

(6).  Where  a  plaintiff  claims  land  as  purchaser  in  good  futh  from 
a  benamidar,  who  has  been  registered  as  owner,  and  who,  by  the  act 
of  the  true  owners,  had  been  allowed  to  become  the  true  owner,  the 
burden  lies  upon  him.  For,  it  is  obvious,  that  when  it  has  been 
shown  that  the  alleged  vendor  is  not  the  true  owner,  the  plaintiff 
can  only  reply  on  his  claim  as  purchasing  in  good  faith  for  value 
from  a  person  who,  by  the  act  of  the  true  ow  ners,  had  become  the 
apparent  owner— /2i*«o  Singh  v.  Bajrang  Singh,  13  C.  L.  R.  280, 

(c).  The  burden  of  proof  lies  upon  him  who  all^;es  that  the  certi- 
fied purchaser  and  registered  owner  is  a  benamidar-^BaifncUh  Sakay 
T.  Raghunath  Persaud  Singh,  12  O.  L,  R  (P.  C.)  186. 

(jd).  The  habit  of  holding  land  benami  is  inveterate  in  India,  but 
that  does  not  justify  the  Courts  in  making  every  presumption  against 
apparent  ownership— iA*7wAi  Buzlur  Raheem  v.  Shamskuniua  Begum, 
11  Moo.  I.  A  602. 

(«).  When  a  person  sues  for  possession  of  land,  and  the  defendant 
alleges  that  the  plaintiff  purchased  the  land  benami  for  him,  the  onxu 
is  on  the  plaintiff  to  establish  a  primd  facte  case,  and  the  allegation 
of  the  defendant  does  not  shift  the  burden  of  proof— jffartram  v. 
Bam  Kumar  Upadhya,  I.  L.  R  8  CaL  769. 

(  f).  When  a  purchase  is  made  by  a  Hindu  or  Mahomedan  in  the 
name  of  his  son,  the  presumption  is  in  favour  of  its  being  a  bwami 
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porcfaase,  and  it  lies  on  the  party  in  whose  name  it  was  purchaeed 
to  prove  that  he  is  solely  entitled  to  the  legal  and  beneficial  interest 
in  the  estate — N^aginhhai  v.  AbduUa,  L  L.  R.  6  Bom.  717.  Vide  also 
(1)  AhmedaliKkan  v.  ffardwari  MuU,  14  W.  E.  (P.  C.)  14;  (2) 
Oopi  KiHikna  Gotain  v.  Oun  Per$aud  Oosain,  6  Moo.  I.  A.  63  ;  (3) . 
Sa^ud  Uzhurali  v.  Bihi  Ultaf  Faiimay  13  W.  R.  (P.  0.)  !• 

{g).  In  the  absenoe  of  evidence  to  show  the  source  from  which  the 
purchase-money  was  derived,  there  is  no  presumption  that  property 
purchased  in  the  name  of  a  Hindu  wife  is  the  property  of  her  hus- 
band, and  acquired  with   his   money — Chowdhram  t.   Tarini  Kami 

(A).  Where  a  person  became  the  purchaser  of  a  talook  under  a 
decree  for  sale  obtained  by  judgment-creditors  of  the  owner,  and  an 
assignee  of  a  judgment-creditor  sued  to  have  it  declared,  that  the 
purchase  did  not  effect  any  transfer  of  the  ownership  of  the  talook  : 
Heldy  that  the  onus  was  on  the  plaintiff  to  prove  that  the  talook  in 
question  was  still  the  property  of  the  judgment-debtors,  and  not 
the  property  of  the  purchaser.  In  considering  an  allegation  of 
hefnami  purchase  under  such  circumstances,  it  is  material  to  enquire 
what  relation  the  purchase-money  paid  bore  to  the  value  of  the 
estate,  and  the  decision  of  the  Courts  should  rest  not  upon  sus- 
picion, bat  xipon  legal  grounds  established  by  legal  testimony — 
Srwoiun  Chunder  Dey  v.  Gopal  Chunder  Chucherhutty^  7  W.  B. 
(P.  C)  10. 

(»).  Benami  parohaso  in  the  names  of  children^  without  any  in- 
tention of  advancement,  being  frequent  in  India,  the  burden  of  proof 
whether,  what  was  primA  faoU^  the  nature  of  the  transactions  was 
really  not  so,  is  upon  those  in  whose  names  the  purchases  were 
made— ^^opM  Krut  Gosain  v.  Gunga  Fenaud  Gaain,  6  Moo.  I.  A.  53. 

(jy  Vide  Fat*  Bnksh  Chowdhary  t.  Fukeeroodeen  Mahomed  Abassun 
Chowdhary^  14  Moo.  I.  A.  234. 

Bond. — {ct\  The  plaintiff  in  a  suit  on  a  bond  for  money  accounted 
for  not  producing  it  by  ailing  that  the  defendant  had  stolen  it. 
The  defendant  admitted  the  execution  of  the  bond,  but  alleged  that 
he  had  paid  the  money,  ffeldy  that  the  defendant  was  bound  to  begin 
and  prove  payment  either  by  the  production  of  the  bond  or  other 
evidence  or  by  both— CAum  Kuar  v.  Udai  Ram,  I.  L.  R  6  AIL  73. 

(ff),  Wbere  the  plidntiff  sued  on  two  bonds,  and  the  defendant,  in 
his  written  statement  as  well  as  in  his  deposition,  admitted  execution 
of  the  bonds,  bat  pleaded  non-receipt  of  consideration,  it  was  held 
the  question  of  execution  could  not  be  gone  into,  and  that  the  only 
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queetioo  which  could  be  tried  was  Don -receipt  of  oonnderation — 
Oorakh  Bahaji  ▼.  VUhal  Narayan  Joshi^  L  L.  B.  11  Bom.  436. 

(o).  Where,  in  a  suit  by  the  endorsee  for  a  hundi  against  his  im- 
mediate endorser,  the  defendant  pleads  want  of  consideration,  the 
onus  ia  on  him  to  proye  bis  ^leA^Oavindram  Morwari  ▼.  MaaUora 
Sahoo,  1  0.  L.  R  429. 

{fy  Where  the  defendant  admits  the  execution  of  the  bond  sued 
upon,  but  pleads  that  consideraticm  has  not  been  paid,  it  is  upon 
the  defendant  to  prove  that  the  fact  stated  by  him  in  the  bond  is 
really  different  from  what  it  was  stated  to  be — Manik  Lai  Baboo  v. 
Eamdass  Mozoomdar^  10  W.  R  132.  Vide  also  (1)  Raghunath  Dau 
V.  Luckmi  Narayn  Singhy  10  W.  R.  407 ;  (2)  Chuni  Kuar  v.  Udai 
Bam^  I.  L.  B.  6  All.  73  ;  (3)  Rajeswari  Kuar  v.  Bay  Bal  Kruhen^ 
I.  L.  R.  9  All  713 ;  (4)  Fulli  Bihi  v.  Basiradtn  Midhoy  12  W.  R. 
(F.  B.)  26  ;  (6)  Kurujvl  Koer  v.  Raj  Kali  Koer,  17  W.  R  439 ; 
(6)  All  ShoA  Y.  Amani  Begum,  19  W.  R  (P.O.)  149;  (7)  Meherun- 
nissa  ▼.  Abdul  Qhani,  17  W.  R  609. 

(e).  On  2nd  August  1872,  A.  E.  filed  a  plaint  against  M.  H.  and 
M.  R,  in  which  he  alleged  that  on  1st  April  1870,  M.  R  had  given 
a  kundi  for  Bs.  600,  for  value  received,  to  A.  E  ;  that  on  27th  March 
1871,  M.  H.  purchased  this  hundi  from  A.  EL,  promising  to  pay  him 
Bs.  634  for  it ;  that  M.  H.  gave  the  kundi  to  his  brother  I.  H.,  for 
the  purpose  of  obtaining  payment  of  the  amount  from  M.  B.,  and 
that  L  H.  subsequently  informed  A.  E.  that  the  hundi  had  been 
lost.  A.  E.  accordingly  prayed  that  the  defendants  M.  H.  and  M.  B. 
might  be  decreed  to  pay  to  him  Bs.  634  with  profit  and  interest. 
M.  H.  denied  that  he  had  purchased  the  hundi  from  A.  K,  who,  he 
alleged,  had  given  the  hundi  to  I.  H.  for  the  purpose  of  getting  it 
cashed.  M.  R  admitted  that  he  had  executed  the  hundi  and  had 
given  it  to  A.  K  for  Bs.  600.  He  further  alleged  that  it  had  been 
presented  to  him  for  payment  by  I.  H,  to  whom  he  had  paid  the  amount 
with  interest  on  31st  March  1871,  and  he  produced  the  hundi  with  a 
receipt,  purporting  to  be  by  I.  H,  endorsed  on  it  The  trying  Judge, 
after  settlement  of  issue,  on  26th  June  1874,  added  I.  H.  as  a  party- 
defendant.  I.  H.  allied  that  A.  E.  had  given  him  hundi  for  the 
purpose  of  getting  it  cashed,  denied  the  payment  by  M.  R,  alleged 
the  endorsement  on  the  hundi  to  be  a  forgery,  &c.  Heldy  that  the 
admission  by  M.  R  of  the  drawing  of  the  hundi  for  value  received 
laid  on  him  the  burden  of  proving  payment,  and  that,  though  the 
possession  by  M.  R  of  the  hundi  was  a  circumstance  in  his  favour, 
yet,  as  it  did  not  in  itself  amount  to  proof  of  payment,  the  onus 
probandi  was  not  thereby  shifted  to  the  plaintiff— il6c?u^  K<urim  ▼. 
Manjihansraj  and  others,  I.  L.  R  1  Bom.  296. 
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Boundary  Dispute. —(^)*  ^^  qaestions  of  bonodary,  especially 
where  the  dividiag  line  in  dispute  runs  through  waste  lands  which 
have  not  been  the  subject  of  definite  possession,  the  rule  as  to  the 
burden  of  proving  the  affirmative  is  not  applicable.  The  litigants 
are  in  the  position  of  count  er-claimants,  and  both  parties  are  bound 
to  do  what  they  can  to  aid  the  Court  in  ascertaining  the  true  line — 
Lukhi  Narain  Jagader  v.  Jadunath  Deo,  I.  L.  R  21  Cal.  504  In 
this  case,  their  Lordships  observed  :  "  It  is  of  frequent  occurrence, 
especially  in  cases  where  the  disputed  line  of  division  runs,  between 
waste  lands,  which  have  not  been  the  subject  of  definite  possession, 
that  no  satisfactory  evidence  is  obtainable.  That  circumstance 
cannot  relieve  the  Court  of  the  duty  of  settling  a  line,  upon  the 
evidence  which  is  laid  before  it.  The  ordinary  rule  r^arding  the 
onus  incumbent  on  the  plainti  ff  has  really  no  application  to  cases 
of  that  kind.  The  parties  to  the  suit  are  in  the  position  of  counter- 
claimants  ;  and  it  is  the  duty  of  the  defendant,  as  much  as  of  the 
plaintiff,  to  aid  the  Court  in  ascertaining  the  true  boundary.  Were 
other  rule  recognised,  the  result  might  be  that  some  boundaries  would 
be  incapable  of  judicial  settlement." 

(6).  Where  a  dispute  arises  regarding  the  direction  of  a  boundary, 
which  one  of  the  parties  to  a  suit  has  demolished,  and  the  other 
party  proves  its  general  direction,  the  ontu  of  proof  that  the  direction 
is  wrongly  stated,  if  it  be  so,  lies  on  the  former,  who  removed  the 
hovLndarj—Jadu  Nath  Mullick  v.  Kaleekisto  Tagore,  26  W.  R.  624. 

(c).  In  a  case  of  disputed  boundary  between  a  lakhiraj  tenure 
and  a  zemindar's  mal  land,  there  is  no  presumption  in  favour  of  either 
party,  and  it  lies  upon  the  plaintiff  to  prove  the  case  set  up  by  him — 
Bir  Chundra  v.  Rrtmgati  Dutt,  8  W.  B.  209  ;  Gangamala  Ckowdhrain 
V.  Madhah  Chundra  Nag,  10  W.  R.  413. 

(d).  Lands  admittedly  situate  within  the  boundaries  of  a  zemindari 
are  |>rtm4 /octe  to  be  considered  as  part  of  the  zemindari;  and  it 
is  for  those  who  allege  that  they  have  been  separated  from  the  general 
lands  of  the  zemindari,  and  that  they  have  been  settled  as  shikmi 
taluq  to  establish  this  allegation— If t«d  v.  Bkoohun  Moyi  Debi^  3 
W.  R.  (P.  C.)  6. 

(eX  Vide  Rajhumar  Roy  v.  Oovind  Chunder  Roy,  I.  L.  R.  19  CaL  660. 

Oontract.— Breach  of  Warranty.— If  a  piuxjhaser  alleges  breach  of 
warranty  by  vendor  on  a  sale  and  delivery  of  goods,  after  acceptaDce 
following  upon  an  examination,  the  burden  of  proof  lies  upon  him, 
and  he  is  bound  to  prove  the  breach  of  contract  by  the  vendor  by 
cogent  evidence  sufficient  to  rebut  the  presumption  of  due  per- 
formance that  arises  from  such  acceptance — Qan  Kim  Swee  v.  Ralli 
Brothers,  I.  L.  R.  13  Cal.  (P.  C.)  237. 
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Oanse  of  Action,  identify  of.— When  sepamto  suits  are  brought, 
aud  the  defeodant  pleaded  that  the  two  causes  of  action  were  so 
identical  that  he  was  precluded  by  sec.  43  of  the  Civil  Proceduze 
Code  from  filing  separate  suits,  the  anui  was  on  the  defendant  to 
show  that  the  matters  were  the  oamQ—Upendra  LcU  Mukerji  y.  Tlu 
Secretary  of  State  for  India  in  CouneUt  I.  L.  R.  20  CaL  7ia 

Oolli8ion.^a).  If  a  damage  suit  for  collision  be  instituted  in 
Admiralty,  and  the  defendant  making  no  charge  of  negligence  against 
the  plaintiff  denies  his  averments  and  pleads  inevitable  accident,  the 
plaintiff  on  the  trial  must  begin— 2%«  Benmore^  4  L.  B.  Adm.  and 
Ec,  132  ;  The  Otter,  S.  V.,  203. 

(6).  In  cases  of  collision  at  sea,  the  master  and  owners  of  the 
colliding  vessel,  even  though  compelled  by  law  to  take  a  pilot  on 
board,  are  primA  facie  liable  for  damage  caused  by  their  ship  ;  and 
in  seeking  to  exonerate  themselves,  the  burden  of  proof  is  on  them 
to  show  that  the  neglect  which  caused  such  damage  was  that  of  the 
fHoty  and  solely  Yii^—'The  Ship  Glenooe,  1  Boulnois*  Bep.  105  ;  Mahonied 
Yasuf  V.  The  P.  and  0.  Steam  Navigation  Co.,  6  Bom.  H.  0.  Bep.  98. 

Oriminal  Procedure  Oode.— (<»).  The  right  to  restrain  anoth^ 
from  exercising  ordinary  proprietary  rights  over  his  own  land  is  in 
the  nature  of  an  easement  different  from  the  ordinary  rights  of 
owners  of  land  ;  the  burden  of  proof  in  such  cases  lies  upon  the 
party  alleging  such  rights— /n  the  matter  oj  Hcui  J/bAun  Thahur  v. 
Kieeen  Sundari,  I.  L.  R  11  CaL  52. 

(5).  An  order  passed  by  a  Magistrate  under  sec&  107  and  112 
of  the  Criminal  Procedure  Code,  requiHng  any  person  to  '  show 
cause '  why  he  should  not  be  ordered  to  furnish  security  for  keeping 
the  peace,  is  not  in  the  nature  of  a  rule  nisi  implying  that  the  burden 
of  proving  innocence  is  upon  such  person.  The  onug  of  proof  lies 
upon  the  prosecution  to  establish  circumstances  justifying  the  action 
of  the  Magistrate  in  calling  upon  persons  to  furnish  security — Queen- 
Empress  V.  AbdtU  Kadir,  I.  L.  B.  9  All.  452  ;  Dunnee  v.  ffem  Chundra 
Ch<ywdhary^  4  B.  L.  B.  (F.  B.)  46 ;  and  Qiieen  v.  Niranjun  Singh, 
N.  W.  P.  H.  C.  B.  1870,  p.  43L 

(c).  Where  an  accused  person  alleges  that  an  offence  with  which 
he  is  charged  has  been  compounded  so  as  to  take  away  the  jurisdiction 
of  the  Oriminal  Courts  to  try  it,  the  ontts  is  on  him  to  show  that 
there  was  a  composition  valid  in  law— i/urray  v.  The  Queen-Empress, 
I.  L.  B.  21  Cal.  103. 

Damages  for  Defamation. — In  a  suit  for  damages  for  defamation 
of  character,  the  plaintiff  must  start  his  case  by  showing  that  he 
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was  not  guilty  of  the  offence  charged,  and  it  will  then  be  upon  the 
defendant  to  show  that  he  made  the  imputation  in  good  faith  and  for 
the  public  good^Mokendro  Chunder  Chuckerhutty  v.  Surho  JUkhya 
Debia,  11  W.  R  634. 

Damages  for  Itfalicioos  Prosecntion.-— To  maintain  an  action  for  a 
malicioua  prosecution,  the  plaintiff  has  to  prove,  first,  that  he  was 
innocent,  and  that  his  innocence  was  pronounced  by  the  tribunal 
before  which  the  accusation  was  made ;  secondly,  that  there  was  want 
of  reasonable  and  probable  cause  for  the  prosecution,  or,  as  may  be 
otherwise  stated,  that  the  circumstances  of  the  case  were  such  as  to 
be  in  the  eyes  of  the  Judge  inconsistent  with  the  existence  of  reason- 
able and  probable  cause  ;  and,  lastly,  that  the  proceedings  of  which 
he  complains  were  initiated  in  a  malicious  spirit,  that  is,  from  an 
indirect  and  improper  motive,  and  not  in  furtherance  of  justice. 

Vide  Hall  v.  Venkata  Krishna,  I.  L.  K  13  Mad.  394. 

Vide  also  (1)  Babu  Ram  Sttddan  Singh  v.  Sardar  Doyal  Singh,  17 
W.  R  101 ;  (2)  BaJm  Gttneah  Dutt  Singh  v.  Mugneeram  Chowdhary^ 
17  W.  R.  (P.  C.)  283  ;  (3)  Oowr  HaH  Das$  liohunt  v.  HyagHh  Dim 
Mohuntj  14  W.  B.  425 ;  (4)  Eagh<M>endra  v.  Kashinath  Bhat,  L  L.  B. 
19  Bom.  717. 

Deccan  Agricnltnrists'  Belief  Act  (XTTT  of  1879).— The  intention 
of  the  Legislature  in  enacting  the  Deccan  Agriculturists'  Belief  Act 
(XVII  of  1879)  clearly  was  to  relieve  the  debtor  of  the  necessity  of 
proving  failu  re  of  consideration,  although  admitted  in  the  bond  on 
which  he  is  sued,  and  the  execution  of  which  he  admits — Malogi  San- 
taji  V.  VUhu  Hariy  I.  L.  B.  9  Bom.  520. 

Declaratory  Decree.— In  a  suit  for  a  declaratory  decree  after  con- 
firmation of  title,  the  plaintiff  must  prove  the  title  which  he  seeks 
to  have  confirmed— (1)  Jalok  Singh  v.  Oarwar  Singh,  2  W.  B.  167  ; 
(2)  Royes  Mullah  v.  Madhu  Sudun  Mondul,  9  W.  B.  154  ;  (3)  Madan 
Mohan  Saha  v.  Bharat  Chunder  Roy,  11  W.  B.  249  ;  (4)  ParsidNarain 
Singh  v.  Bisseahar  Dayal  Singh,  7  W.  E.  148. 

Deeds.— (o).  When  the  plaintiff,  the  alleged  executant  of  a  regis- 
tered deed  denying  its  execution,  sues  to  set  it  aside  on  the  ground 
that  it  is  spurious  or  otherwise  void,  the  burden  of  proving  its  execu- 
tion and  its  geniuneness  is  cast  upon  the  defendant— IfoAtyTia  Chunder 
Dhar  v.  Jugal  Kishor  Bhattacharjiy  I.  L.  B  7  Gal.  736. 

(5).  Where  a  person  contends  for  a  particular  construction  of  a 
document,  which  is  not  the  primd  facie  construction,  and  which  is 
contrary  to  Hindu  law  and  to  the  established  custom  of  construing 
documents  in  the  particular  part  of  the  country,  the  burden  of  proof 
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lies  on  the  person  who  contends  that  the  contract  should  be  governed, 
not  by  general,  but  by  particular  rules — Tej  Chand  v.  Srikant  Ohosh^ 
3  Moo.  I.  A.  261. 

(c).  The  burden  of  proving  that  an  alteration,  which  appears  on 
the  face  of  a  bill,  was  made  under  such  circumstances  as  not  to 
vitiate  it,  lies  on  the  plainti£f— iS;^;^^  on  BUU  (11th  £d.)  324. 

Easement. — (a).  Where  the  right  to  have  a  way  or  water-course 
over  certain  land  is  disputed  by  the  owner  thereof,  and  an  order 
under  sec.  532  of  the  Code  of  Criminal  Procedure  has  been  passed  by 
the  Magistrate  in  favour  of  the  person  claiming  the  right,  the  fact  of 
such  an  order  having  been  made  will  not  be  sufficient  to  relieve  the 
latter  from  the  onus  of  proving  the  claim,  in  a  subsequent  suit  by  the 
owner  to  establish  his  right  to  the  exclusive  use  of  the  land — Ohkoy 
Chum  Dey  v.  Lukhy  Jfonee  Bewa^  2  C.  L.  B.  655  ;  Puckai  Khan  y. 
Ahed  Sirdar,  21  W.  R.  140,  overruled. 

(6).  The  right  to  restrain  another  from  exercising  ordinary  proprie- 
tary rights  over  his  own  land  is  of  the  nature  of  an  easement  different 
from  the  ordinary  rights  of  ownership  of  land  ;  the  burden  of  proof 
would,  therefore,  lie  upon  the  party  alleging  such  rights.  In  re  Eury 
Mohun  Takur,  I.  L.  R  11  CaL  52.  Vide  also  Ouraet  v.  Krishna 
Sundari  Dasi,  15  W.  R.  83. 

Frand. — (a).  It  is  a  general  rule  of  law  and  jurisprudence  that  fraud 
cannot  be  presumed,  and  that  the  burden  of  proving  that  any  transac- 
tion is  fraudulent  lies  upon  the  person  seeking  to  impeach  its 
validity — Rajendra  Ndrain  Rat  v.  Bijai  Govind  Singh,  2  Moo.  L  A. 
181. 

(6).  A  plaintiff  who  charges  another  with  fraud  must  himself 
prove  the  fraud,  and  he  is  not  relieved  from  this  obligation,  because  the 
defendant  has  himself  told  an  untrue  story — Mahomed  Oolab  v. 
Mahomed  SuUiman,  I.  L.  R.  21  CaL  612. 

(1).  Ram  Oati  and  others  v.  Mantaj  Bibi,  10  W.  R.  281. 

(2).  Lata  Rudra  Prasaud  v.  Binode  Ram  Sein,  10  W.  R  321. 

(3).  Mohima  Chundra  Mutlick  v.  Baroda  Soondari  Dassi,  12  W.  R. 
147. 
(4).  Roopram  Dass  v.  Saseeram  Nath  Karmokar,  23  W.  R.  141. 
(5).  Kahvran  v.  Safihan,  24  W.  R  388. 
(6).  Sikar  Chand  v.  DaXpati  Singh,  I.  L.  R.  5  Cal.  363. 
(7).  Natha  Singh  v.  Jodha  Singh,  I.  L.  R  6  All.  406. 
(8).  Jhatipal  Upadhya  v.  Juggurnath  Qurg,  1  Moo.  I.  A.  1. 
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(9).  Bahoo  Lekraj  v.  Baboo  Mahiah  Chand,  14  Moo.  I.  A.  393. 

(10).  Jadunatk  Bose  v.  S/iamsunnesta  Begvm,  11  Moo.  I.  A.  602. 

(11).  Adam  Isubhai  v.  Jumnadas  RanchordaSy  I.  L.  B.  17  Bom.  94 

Hindu  Law.— Adoption.— (a).  In  a  suit  brought  to  maintain  the 
piainti£f'8  title  as  heir  against  a  defendant,  who  relied  upon  an  adop- 
tion as  defeating  the  title  of  the  plaintiff,  burden  of  proving  the- 
adoption  to  be  permitted  by  the  family  custom  was  upon  those  who 
alleged  it  to  be  so ;  whereas,  if  the  family  had  been  generally  govern- 
ed by  Hindu  law,  the  onits  would  have  been  on  those  who  alleged 
the  exclusion  of  the  right  to  adopt — Fanindra  Deb  Raikat  v.  Rajeswa/r 
J)a»,  I.  L.  R.  11  Cal.  (P.  C.)  463. 

(5).  In  an  adoption  made  by  a  Hindu  widow,  under  authority  con- 
feired  upon  her  for  that  purpose  by  her  husband^  the  authority  must 
be  strictly  proved — Chowdhary  Pudvm  Singh  v.  Koer  Oodey  Stnghy 

12  Moo.  I.  A.  360. 

(c).  Where  plaintiff,  as  a  collateral  heir,  seeks  to  recover  possession 
of  property  from  the  hands  of  the  defendant,  who  alleges  himself  to 
be  the  adopted  son  of  the  deceased  owner,  the  plaintiff  must  make 
out  first  his  title  of  heirahi^^—Kalikishore  JhUt  v.  Beepin  Chunder 
DuU,  I.  L.  R.  18  Cal.  (P.  C.)  201. 

Hindu  Law.— Alienation  of  ancestral  property  by  the  father.— 

(a).  In  a  suit  brought  by  the  sons  to  set  aside  an  alienation  of  ances- 
tral property  by  the  father,  on  the  ground  that  the  debt  was  con- 
tracted for  immoral  or  illegal  purposes,  the  burden  of  proof  lies  upon 
the  plaintifi^  (sons)  to  prove  that  the  debt  was  contracted  for  such 
purposes — Sadasib  Dinkar  Joshi  v.  Dinkar  Narayan  Joihi^  I.  L.  R. 
6  Bom.  520.  Vide  (1)  BhagbtU  Per  mud  Singh  v.  Qirija  Koer^  I.  L.  R. 
15  CaL  (P.  C.)  717  ;  (2)  Nanomi  Babuasin  v.  Modhun  MohuUy  I.  L.  R. 

13  CaL  (P.  C.)  21  ;  (3)  Adurmoni  Debt  v.  Chowdfiary  Sib  Narain  Kur, 
I.  L.  R.  3  Cal.  1  ;  (4)  Bhawani  Bux  v.  Ram  Dal,  I.  L.  R  13  All.  216  ; 
(5)  Bmi  Madho  v.  Bagdeo  Patak,  I.  L.  R.  12  All.  99. 

(6).  The  power  of  the  father,  as  representative  of  the  ftimily,  to 
bind  the  sons'  interests  in  the  family  estate,  except  in  special  cases, 
being  judicially  recognized,  the  ornis  of  establishing  the  existence  of 
those  special  circumstances  necessarily  lies  on  the  sons  for  the  purpose 
of  defeating  his  creditor's  remedies  against  the  ancestral  estate — Chin- 
tamanrao  MehendaU  v.  EashiTiath,  I.  L.  R.  14  Bom.  320. 

(c).  Vide  also  (1)  ffardu  Narayan  Sahu  v.  Rtuier  Perkash  Misser, 
I.  L.  R  10  Cal.  626  ;  (2)  Qirdhari  Lai  v.  Kantoolol,  22  W.  R.  59  ; 
(3)  Ponnappa  Pillai  v.  Pappuvayyangar,  I.  L.  R.  9  Mad.  343  ;  (4) 
Sundraraja  Ayyangar  v.   Jaganada  Pillai,   1.  L.  R.    4  Mad.   Ill  ; 
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(5)  Suraj  Sunsi  Eoer  v.  Sheo  Prasad  Singhy  I.  L.  R  6  Cal.  (P.  C.)  148  ; 

(6)  Ponnappa  PiUai  v.  Pappucayyangar^  I.  L.  R.  4  Mad.  8  ;  (7) 
Honuman  Singh  v.  Nanak  Chand,  I.  L.  R.  6  All.  193  ;  (8)  Kkatilal 
Rahaman  v.  Oovind  Prasad^  I.  L.  R  20  Cal.  328  ;  (9)  Lekhraj  Rax  v. 
Mahtah  Chand,  14  Moo.  I.  A.  393. 

((Q.  The  authorities  seem  to  come  to  this  that  in  those  cases  where 
a  person  buys  ancestral  estate  or  takes  a  mortgage  of  it  from  the 
father,  whom  he  knows  to  have  only  a  limited  interest  in  it,  for  a 
sum  of  ready  money  paid  down  at  the  time  of  the  transaction,  such 
person,  in  a  suit  by  the  sons  to  avoid  it,  must  establish  that  he  made 
all  reasonable  and  fair  inquiry  before  effecting  the  sale  or  mortgage, 
and  that  he  was  satisfied  by  such  inquiry,  and  believed,  in  paying 
his  money,  that  it  was  required  for  the  legal  necessities  of  the  joint 
fomily,  in  respect  of  which  the  father,  as  head  and  managing  member, 
could  deal  with  and  bind  the  joint  ancestral  estate — Lai  Singh  v. 
Deo  Naraxn  Singh,  I.  L.  R  8  AIL  279. 

(tf).  In  families  governed  by  Mitakshara,  it  is  only  on  condition  of 
the  son's  showing,  the  on%tB  being  on  him,  that  the  father's  debt 
has  been  contracted  for  an  illegal  or  immoral  purposes,  that  the  son, 
upon  a  decree  against  the  father  alone  being  executed  by  the  attach- 
ment and  sale  of  the  family  estate,  can  claim  to  have  the  liability 
limited  to  the  father's  own  share — Mahahir  PersaudY.  Maheiwar  Nath 
Sahaiy  I.  L.  R  17  Cal.  (P.  C.)  684. 

Hindu  Law.— Alienation  by  Manager  for  Hindu  Minor.—Where 

the  widow  or  other  guardian  of  a  Hindu  minor  alienates  or  chai^ges 
the  estate  or  any  portion  of  it,  the  person  relying  upon  this  charge 
or  alienation  must  show  that  there  was  a  necessity  therefor,  or  at  least 
that  he  had  good  ground  for  supposing  that  the  transaction  was  for 
the  benefit  of  the  minor — (1)  Lalla  Bumhidhar  v.  Runwar  Bindesari 
Dutt  Singh,  10  Moo.  I.  A.  454  ;  (2)  Hanooman  Prasattd  Panday  v. 
Bahodi  Mouraji  Kunwart,  6  Moo.  I.  A.  393. 

Hindu  Law.— Alienation  by  Sebait  of  Dewuttur  Property.— The 
sebait  of  an  idol's  estate  has  the  same  right,  or  an  analogous  right  to 
that  of  the  manager  of  an  infant  heir,  and  the  burden  of  proving  the 
the  existence  of  necessity  for  incurring  debts  or  alienating  dewuttur 
property  lies  upon  the  person  who  alleges  it — Prasanna  Kumari  Debt 
V.  Oolab  Chand,  14  B.  L.  B.  458.  Vide  also  (1)  Sibessari  Debt  v. 
Mothura  Nath  Acharjya,  13  Moo.  I.  A.  270;  {i)  JaUal  Tewari  y, 
Bhuban  Qir,  21  W.  R  834  ;  (3)  Narayan  v.  Chintaman,  I.  L.  R  5  Bom, 
393  ;  (4)  Collector  of  Thana  v.  Hart  Sitaram,  I.  L.  R  6  Bom.  646  ;  (5) 
Sankar  BhartiSami  v.  Venkapa  Naik,  I.  L.  B.  9  Bom.  422. 
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Hindu  Law.— OnBtom.— (ce).  Where  a  surviving  male  descendant  of 
the  common  Ancestor  of  a  joint  Hindu  family  bases  his  claim  against 
other  members  of  the  &mily,  not  upon  the  ordinary  Hindu  law  of 
inheritance,  but  upon  a  special  custom  without  reference  to  claimants' 
positions  in  the  family,  or  their  capability  to  satisfy  the  conditions 
of  heirship,  the  burden  of  proving  the  existence  of  the  custom  lies 
upon  the  ^iMutiS—Tkakoor  Jietnath  Sahi  Deo  v.  Lokenatk  Saki  DeOy 
19  W.  E.  239. 

(6).  In  a  suit  by  a  plaintiff  who  claims  to  be  sebait,  to  recover  pro- 
perty dedicated  to  idols,  where  the  rule  of  succession  laid  down  by 
the  endower  of  the  religious  institution  is  not  apparent,  and  the  ordi- 
nary rule  of  succession  has  not  been  followed,  the  usage  according 
to  which  the  succession  has  been  regulated  must  be  proved  by  the 
plaintiff— •/onoH  Debt  v.  Oopal  Acharjia^  13  C.  L.  R.  (P.  C.)  30. 

(c).  In  a  suit  for  the  partition  of  part  of  deshgat  vatan^  brought 
by  the  younger  brothers  of  a  joint  Hindu  family  against  their  eldest 
brother,  the  desaty  the  defence  was  that  the  xatan  was  held  by  him 
as  an  impartible  inheritance,  subject  to  a  right,  by  custom,  that  a 
brother  should  receive  maintenance  out  of  the  income  derived  from 
it.  Heldy  that  there  was  no  such  general  presumption  in  favour  of 
the  impartiality  of  estates  of  this  kind  as  to  shift  the  burden  of 
proof,  which  was  upon  the  de^a^  to  show  that  the  vatan  had,  con- 
trary to  the  general  Hindu  law,  been  inherited  by  him  alone — 
Adruhappa  v.  Quruskidappay  I.  L.  B.  4  Bom.  494. 

{d).  A  family  custom  must  be  proved  by  the  person  alleging  it — 
(1)  Anand  Lai  Singh  D40  v.  Ootind  Narain  Deo^  6  Moo.  I.  A.  82  ; 
Udza  Aditya  Deb  v.  Jadob  Lai  Aditya  Deb,  1.  L.  R  8  Cal.  (P.  C.)  199. 

(e).  Where  ancestral  property  has  apparently  descended  in  the  ordi- 
nary way  of  Hindu  property,  first  to  the  son  and  thence  to  the 
mother,  it  lies  on  those  who  say  that  it  is  confined  to  the  direct 
descendants  of  the  original  donee  to  prove  their  case — Rajah  Moheti- 
dra  Singh  v.  Jokha  Singh,  19  W.  R  (P,  C.)  211.  Vide  also  (1)  Natvkhi 
Kuari  v.  Chundri  Chentaman  Singh,  20  W.  B.  247  ;  (2)  Oopal  Narhar 
Safray  v.  Hanmant  Qoneth  Safray,  I.  L.  R  3  Bom.  273  ;  (3)  Ram 
Bharti  Jagrupbharti  v.  Surajbharti  Haribharti,  I.  L.  R  5  Bom.  682  ; 
(4)  Caetvmhhoy  Ahmedbhoy  v.  Ahmedbhoy  Eabibhoy,  I.  L.  B.  12  Bom. 
280  ;  (5)  Raja  Valad  Shivapa  v.  Krishnabhai,  I.  L.  B.  3  Bom.  232. 

(/").  Where  a  person  relies  on  a  local  xisage  regulating  right  to 
land,  the  subject  of  alluvion  or  diluvion,  the  burden  of  proving  such 
usage  lies  upon  him— i^i  Manick  Ckand  v.  Madharam,  13  Moo. 
LA  1. 
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{g).  A  special  usage  modifying  the  ordinary  Law  of  Succession  must 
be  ancient  and  invariable,  and  must  be  proved  by  clear  and  unam- 
biguous evidence — RamalukBini  Ammal  v.  Sevanatha  Fermvl  Jethu- 
rat/ar^  14  Moo.  I.  A.  670. 

Hindu  Law.— Disability  of  Heirs.— The  party  who  seeks  to  exclude 
one  of  the  heirs  to  property  from  a  share  of  the  inheritance,  is  bound 
to  show  the  cause  of  the  exclusion — Futtick  Chunder  ChatUrji  v. 
Juggut  Mohiny  Debt,  22  W.  R.  348.  Vide  also  (1)  ^ullit  Chunder 
Gooho  V.  Bagola  Sundart  Dasvi,  21  W.  R.  249 ;  (2)  Rama  Krittna 
V.  Subhakhu,  I.  L.  R  12  Mad.  442. 

Hindu  Law.— Domicile,— Where  a  Hindu  family  came  from  the 
Panjab  accompanied  by  their  priests  at  a  time  when  they  were  not 
governed  by  the  Bengal  law,  and  it  was  afterwards  alleged  that 
they  were  now  governed  by  that  law,  the  onus  of  proving  the  allega- 
tion was  held  to  be  with  those  who  made  it— -Haro  Persaud  Boy 
Chowdhry  v.  Shiho  Shunkari  Chowdhrain^  13  W.  R.  47.  The  case 
of  Surendra  Nath  Roy  v.  Heramoni  Bv/rmoniy  10  W.  R.  (P.  C.)  37, 
followed. 

Hindu  Law.— Incumbrances.b7  Manager.— (a).  Under  the  Hindu 

law,  the  right  of  a  bond  fide  incumbrancer  who  has  taken  from  a 

de  facto  manager  a  charge  on  lands  ci'eated  honestly  for  the  purpose 

of  saving  the  estate,  or  for  the  benefit  of  the  estate,  is  not  (provided 

the  circumstances  would  support  the  charge  had  it  emanated  from 

a  de  facto  and  dejure  manager)  affected  by  the  want  of  union  of  the 

de  facto  with  the  dejure  title.    The  question,  whether  a  primd  facie 

case  of  a  subsisting  charge  by  a  deed  is  made  out,  involves  the 

consideration  of  two  points ;  firety  the  actual  factum  of  the  deed  ; 

and  next,  the  consideration  for  it.    The  question  on  whom  the  onus 

of  proof  lies  in  such  a  suit  as  that  of  a  mortgagee  claiming  under  a 

mortgage  executed  by  the  manager  of  an  estate  during  the  infancy 

of  the  heir  is  one  not  capable  of  a  general  and   inflexible  answer. 

The  presumption  proper  to  be  made  will  vary  with  circumstances, 

and  must  be  regulated  by  and  dependent  on  them.    The  power  of 

the  manager  for  an  infant  heir  to  charge  an  es  tate  not  his  own,  is, 

under  the  Hindu  law,  a  limited  and  qualified   power.    It  can  only 

be  exercised  rightly  in  a  case  of  need,  or  for  the  benefit  of  the  estate. 

But  where,  in  the  particular  instance,  the  charge  is  one  that  a  prudent 

owner  would  make,  in  order  to  benefit  the  estate,  the  bond  fide 

lender  is  not    afifected  by    the  precedent    mismanagement  of  the 

estate.    The  actual  pressure  on  the  estate,  the  danger  to  be  averted, 

or  the  benefit  to  be  conferred  upon  it,  is  the  thing  to  be  regarded. 

But  of  course,  if  that  danger  arises  or  has  arisen  from  any  misconduct 
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to  which  the  lender  is  or  has  been  a  party,  he  cannot  take  advantage 
of  his  own  wrong,  to  support  a  charge  in  his  own  favour  against 
the  heir,  grounded  on  a  necessity  which  his  wrong  has  helped  to  cause. 
Their  Lordships  think  that  the  lender  is  bound  to  enquire  into  the 
necessities  for  the  loan,  and  to  satisfy  himself  as  well  as  he  can, 
with  reference  to  the  parties  with  whom  he  is  dealing,  that  the 
manager  is  acting  in  the  particular  instance  for  the  benefit  of  the 
estate — Runooman  Penaud  Fandey  v.  Muasumat  Babooe  Munraj 
Eoonwaree,  6  Moo.  I.  A.  393. 

(6).  He  who  sets  up  a  charge  upon  a  minor's  estate,  created  in  his 
favour  by  the  guardian,  is  bound  to  show,  at  least,  that  when  the 
charge  was  so  created,  there  were  reasonable  grounds  for  believing 
that  the  transaction  was  for  the  minor's  benefit— Za^to  Bunseedhar 
V.  Koonwar  Binde$eree  Dutt  Singh,  10  Moo.  I.  A.  464  ;  Hanooman- 
persaud  Pandey  v.  Mussumat  Babooe  Munraj  Koonwareey  6  Moo.  I.  A. 
423,  followed. 

Hindu  Law.— Joint  Pamily.— (a).  Each  branch  of  a  family  whose 
original  stock  has  been  divided  may  continue  to  be  a  joint  family, 
within  the  meaning  of  the  Hindu  law,  subject  to  all  the  presumptions 
arising  from  that  state,  and  when  such  a  state  of  facts  exists,  the 
onus  of  proving  a  separation  is  on  those  who  all^e  it,  the  presumption 
still  being,  in  the  absence  of  such  proof,  that  the  branch  of  the  family 
remained  joint  amongst  thQmaeUe&—Batakrishna  Naik  v.  Chintamoni 
Naik,  L  L.  R.  12  Cal:  262. 

Hindu  Law.— Joint  Property. -(a).  Where  a  family  lived  in 
commensality,  eating  together,  and  possessing  joint  property  ;  held, 
that  the  presumption  of  law  was  that  all  the  property  they  were  in 
possession  of  was  joint  property,  until  it  was  shown  by  evidence 
that  one  member  of  the  family  was  possessed  of  separate  property— 
Dhurm  Dob  Pandey  v.  Mussumat  Shama  Soondri  Dehiah,  3  Moo 
I.  A  229. 

(6).  It  is  a  well-established  presumption  of  Hindu  law  that  a 
family  once  joint  retains  that  status,  unless  it  is  shown  to  have 
become  divided ;  and  that  the  ancestral  family  property  remains 
joint,  unless  it  is  shown,  by  partition  or  otherwise,  to  have  become 
separate,  and  the  onus  lies  on  the  party  alleging  separation— 
Mussumat  Chutha  v.  Baboo  Miheen  Loll,  11  Moo.  I.  A.  369. 

(c).  In  the  case  of  an  ordinary  Hindu  family  who  are  living 
together,  or  who  have  their  entire  property  in  common,  the  pre- 
sumption  is,  that  everything  in  the  possession  of  any  one  member 
of  the  family  belongs  to  the  common  stock.  The  onus  of  establishing 
the  contrary  rests  on  him  who  alleges  separate  property— ^anTww 
V.  Kasiram,  I.  L.  R.  3  Cal.  (P.  C.)  316. 
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Hindu  Law.— Legal  Necessity.— (o).  The  burden  of  proving  the 
existence  of  a  l^gal  necessity  lies  on  the  purchaser  from  the  widow — 
Makomed  ABhxuf  v.  BrijeMshari  Domi,  19  W.  R  426.  Vide  also  (1) 
Lakshman  Bhan  Khopkar  v.  Radhabaty  I.  L.  R.  11  Bom.  609 ;.  (2) 
Raj  Lukhi  Dabea  v.  Ookool  Chunder  Ckmdhdry^  13  Moo.  I.  A.  209  ; 
(3)  Hanocnnanpersaud  Panday  v.  Muasumat  Baboo  Munraj  Koontoari, 
6  Moo.  I.  A.  419  ;  (4)  Amor  Na^h  Shaha  v.  Achan  Kuar,  I.  L.  B.  14 
AIL  (P.  C.)  420  ;  (6)  Cavaltf  Vencata  Narrainpah  v.  The  Collector  of 
liusUpatam,  10  W.  R.  (P.  C.)  47. 

(6).  As  a  general  rule,  a  creditor  endeavouring  to  enforce  his  claim 
under  a  hypothecation  bond  given  by  a  Hindu  father  against  the 
estate  of  a  joint  Hindu  family  in  respect  of  money  lent  or  advanced 
to  the  father  having  only  a  limited  interest  should,  if  the  question  is 
raised,  prove  either  that  the  money  was  obtained  by  the  father  for  a 
legal  necessity,  or  that  he  made  such  reasonable  inquiries  as  would 
satisfy  a  prudent  man  that  the  loan  was  contracted  to  pay  off  an 
antecedent  debt,  or  for  the  other  legal  necessities  of  the  family — 
Jumna  v.  Nain  Sheikh,  I.  L.  R.  9  All.  493. 

(c).  In  a  suit  to  set  aside  sales  made  by  a  minor's  guard  ians  on  the 
ground  that  the  sales  were  not  justified  by  any  recognised  l^al  neces^ 
sity,  the  onui  is  on  the  defendant  to  prove  the  necessity— Z00600 
Singh  v.  Rajendur  Laha,  8  W.  R.  364. 

Hindu  Law.— Partition. — The  onus  of  proof  is  on  the  party  seeking 
to  except  the  property  from  the  general  rule  of  partition  according 
to  Hindu  law  —Lttximov  Row  Sada$ew  v.  Mtdlar  Raw  Bajiy  6  W.  B. 
(P.  C.)  67.  Vide  also  Biswambhar  Sarkar  v.  Suradhani  Dasi,  3  W.  R 
21 ;  Ouru  Proaaud  MtJcerji  v.  Kali  Prosaud  Mukerji,  6  W.  R.  121. 

Hindu  Law.— Partnership.— The  burden  of  proof  of  any  special 
contract  which  impressed  the  character  of  mercantile  pflurtnership 
as  distinguished  from  joint  or  separate  property  in  the  Hindu  sense^ 
upon  the  disputed  property,  lies  on  the  party  who  pleads  such  special 
contnuct^ Ramprosdtcd  Tewaty  v.  Seo  Chum  Daes,  10  Moo.  I.  A.  490. 

Hindu  Law.— Sale  by  a  Ouardian  under  sec.  18  of  Act  XL  of  1868.— 

Where  a  plaintiff  alleges  fraud  or  illegality  as  a  ground  for  setting 
aside  a  sale  made  under  sec.  18,  the  ontts  lies  upon  him  to  make  out 
a  primd  facie  case  of  fraud  or  illegality,  and  to  show  that  the  debt, 
which  formed  the  consideration  of  the  sale  in  such  a  case,  was  one  for 
which  the  minor  was  not  reaponaible—Siker  Chund  v.  Dtdputty  Singh^ 
I.  L.  R.  6  Cal.  363. 

Hindu  Law.— Widow. — (a).  In  a  suit  for  setting  aside  deeds  some 
evidence  ought  to  be  given  by  the  plaintiff  in  order  to  impeach  the  deeds 
he  seeks  to  set  aside.    But  in  the  case  of  sales  or  gifts  made  by  a  purda- 
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nwheen  lady  living  ap  art  from  her  relations  in  a  place  where  she  was 
without  her  natural  advisers,  in  favour  of  a  person  who  on  some  occa- 
sions acted  as  her  man  of  business,  the  strongest  and  most  satisfac- 
tory proof  ought  to  be  given  by  the  person  who  claims  under  a  sale 
or  gift  from  her,  that  the  transaction  was  a  real  and  bond  fide  one, 
and  fiilly  understood  by  the  lady  whose  property  is  dealt  with — 
Tacoardeen  Tewary  v.  Nwrdah  Syed  AH  Hoomn  Khan,  SI  W.  R 
(P.  C.)  340. 

(6).  As  regards  an  instrument  executed  by  a  lady,  in  favour  of 
her  manager  and  executor,  the  Privy  Council  held  that  the  represent- 
atives of  the  latter  were  bound  to  prove  the  honesty  of  the  trans- 
action in  accordance  with  the  principle  regarding  the  responsibility 
of  persons  in  fiduciary  relation — Wazed  Khan  v.  Ev>a»  Alt  Khan^ 
I.  L.  R  18  CaL  (P.  C.)  546. 

(c).  The  burden  of  proving  the  execution  of  a  document  by  the 
widow  of  a  deceased  debtor  upon  which  the  plaintiff  relied  to  bind 
the  estate  of  the  deceased  lay  upon  the  plaintiff— i2am  Batan 
Sukul  V.  Nandu,  I.  L.  R.  19  Cal.  (P.  C.)  249. 

(cQ.  As  to  alienations  by  Hindu  widow,  vide  (1)  Cavaly  Veneata 
Narratnapah  v.  The  Collector  of  MaeuHpatam,  10  W.  R  (P.  C.)  47  ; 
(2)  Dhondo  Ram  Chtmdra  v.  BalkrUhna  Govind  Nagoekar,  I.  L.  R  8 
Bom.  190 ;  (3)  Ldkshman  Bhan  Khopkar  v.  Radhahai,  I.  L.  R  11 
Bom.  e09;  (4)  Puran  Dai  v.  Jai  Naravn,  4  AIL  482;  (6)  Seo 
Penaud  v.  Laju  Rai,  20  W.  R  102. 

Hindu  Law.—Separation. — Each  branch  of  a  family,  whose  original 
stock  has  been  divided,  may  continue  to  be  a  joint  family  within  the 
meaning  of  the  Hindu  law,  subject  to  all  the  presumptions  arising 
from  that  state,  and  when  such  a  state  of  facts  exists,  the  onus  of 
proving  a  separation  is  on  those  who  allege  it,  the  presumtion  still 
being,  in  the  absence  of  such  proof,  that  the  branch  of  the  family 
remained  joint  amongst  themselves— ^a^oiruAna  Naik  v.  Chinta- 
moni  Naik,  I.  L.  R  12  Cal.  262.  Vide  also  (1)  Bismmbhar  Sirkar  v. 
Soorodhony  Daseiy  3  W.  R  321  ;  (2)  Munmohiny  Debi  v.  Sodamini 
Debt,  3  W.  B.  31 ;  (3)  Mussamat  Chetha  v.  Baboo  Miheer  Lai,  11  Moo. 
I.  A  369  ;  (4)  Banoo  v.  Kaeiram,  I.  L.  R  3  CaL  (P.  C.)  360. 

Hindu  Law.— SeiMurate  Acgnisition.— (a).  Where  property  is 
acquired  by  the  managing  representative  member  of  the  joint  family, 
the  presumption  of  law  and  the  presumption  of  fact  would  be  that  the 
property  is  joint  The  burden  of  proof,  under  such  circumstances, 
would  lie  upon  those  who  insist  that  such  property  does  not  form  part 
of  the  joint  family  estate— CAawc?  Hari  Maiti  v.  Rajah  Norendm 
Narain  Ray,  19  W.  R  (P.  C.)  231. 
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(by  Every  Hindu  family  is  presumably  joint  in  food,  worship^  and 
efitate;  and  the  presumption  is  that  it  remains  undivided.  If  a 
member  of  such  family  is  found  to  be  in  possession  of  any  property, 
the  family  being  presumed  to  be  joint  in  estate,  the  presumtion  would 
be,  not  that  he  was  in  possession  of  it,  as  separate  property  acquired 
by  him,  but  as  a  member  of  a  joint  family.  It  is  for  the  person  who 
sets  up  a  different  state  of  things  to  give  evidence  thereof  and  meet 
the  presumption —TVtrMCit  Chunder  ToUtdar  v.  Judisthtr  Chunder 
Kundu^  19  W.  R.  178.  This  decision  followed :  (a)  Neel  Krishna 
Deb  Burmono  v.  Beer  Chunder  Thakoor,  12  W.  R.  (P.  C.)  21 ;  (6) 
Dharm  Dae  Panday  v.  Shama  Sundari  Debioy  6  W.  R.  (P.  0.)  43.  The 
following  cases  were  dissented  from :  (a)  Khelat  Chunder  Ohoee  v. 
Kunjalol  Dhar,  10  W.  R  333  ;  (6)  Sheo  Golam  JSin^h  v.  Burra  Singh^ 
10  W.  R.  198. 

(c).   Vedavalli  v.  Narayana^  I.  L.  R  2  Mad.  19. 

(cQ.  Bannoo  v.  Kasiram^  I.  L.  R  3  Cal.  (P.  C.)  216. 

(e).  Moolji  LiUa  v.  Gokuldae^  I.  L.  R  8  Bom.  154. 

(  /).  Suffayya  v.  Chellamma^  I.  L.  R  9  Mad.  447. 

(^).  Sheo  Button  Koonwa/r  v.  Qour  Behari  Bhukuty  7  W.  R  449. 

(h).  Where  it  appears  from  the  evidence  that  while  the  family  have 
some  ancestral  property  in  joint  possession,  some  of  the  members 
of  the  family  acquire  separate  property  from  their  own  funds  and 
deal  with  it  as  their  own  without  reference  to  other  members  of  the 
fSamily,  it  may  fairly  be  held  to  weaken,  if  not  altogether  to  rebut, 
the  ordinary  presumption  of  Hindu  law  as  to  property  in  the  name 
of  one  member  of  a  joint  family,  and  to  throw  upon  those  who  claim, 
as  joint  property,  that  of  which  they  have  allowed  their  co-parcener, 
trading,  and  incurring  liabilities,  on  his  separate  account,  to  appear 
to  be  the  sole  owner,  the  obligation  of  establishing  their  title  by 
clear  and  cogent  evidence — Udoy  Chand  Biswae  v.  Panchoo  Ram 
Biswas,  11  C.  L.  R  514.  Vide  Bodh  Singh  Dhoodhoria  v.  Ounes 
Chunder  Sen,  19  W.  R.  (P.  C.)  356. 

(t).  Although  presumably  every  Hindu  family  is  joint  in  f[>od, 
worship  or  estate,  there  is  no  presumption  that  every  family  pos- 
sesses property.  Unless  there  is  an  admitted  nucleus  of  family 
property,  the  onus  of  proof  of  the  existence  of  joint  property  lies  on 
the  claimant — Toolseydas  Ludha  v.  Premji  Tricumdas,  I.  L.  R  13 
Bom.  61. 

(/).  As  regards  joint  property,  it  may,  generally,  be  laid  down 
that  if  the  plaintifiP,  as  a  co-sharer,  sues  for  partition  of  lands  ad- 
mittedly included  within  the  ambit  of  the  joint  estate,  and  if  the 
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defendant 'set  up  an  exclusive  title,  whether  lakkiraj  or  ehakrarij  or 
of  any  other  description,  there  can  be  doubt  that  the  burden  of 
proving  such  title  would  be  upon  the  defendant. 

Hindu  Law.— StJridlmn.-— The  burden  of  proving  property  (the 
subject  of  a  gift  by  a  Hindu  widow)  to  be  stridhun,  rests  with  those 
claiming  under  her— <SWmw«y  Chundermoni  Dawi  v.  Joy  Kissen 
Sarkar^  1  W.  R.  107.  Vide  also  (1)  Brojo  Mohan  Mahunt  v.  Radha 
Kumartj  W.  R  (1864)  60 ;  (2)  Bmeshwar  Chuckerhutty  v.  Ramjai 
Mazoomdar,  2  W.  R  326. 

Illegitimacy.— Where  in  a  summary  proceeding  between  persons 
claiming  to  be  co-heirs,  a  defendant  had  been  adjudged  a  co-heir, 
the  burden  of  proving  his  illegitimacy  lies  on  the  plaintiff's  oo-heirs — 
Ashruf'Ood'dowlah  v.  Hyder  H ossein  Khan^  11  Moo.  I.  A.  94. 

Life-policy. — If  a  declaration  on  a  life-policy,  after  avering  that 
the  insurance  was  effected  on  a  statement  made  by  the  plaintiff,  that 
the  insured  was  not  subject  to  habits  or  attacks  of  illness  tending 
to  shorten  life,  but  was  in  good  health,  should  allege  that  this 
statement  was  true,  and  the  defendant  were  to  plead  that  it  was  false 
in  these  respects,  that  the  insured  was  subject  to  habits  and  attacks 
tending  to  shorten  life,  to  wit,  to  habits  of  intemperance,  and  attacks 
of  erysipelas,  and  was  ill  at  the  time  when  the  statement  was  made, 
the  burden  of  proof  would  lie  upon  the  plaintiff,  because,  to  entitle 
the  plaintiff  to  a  verdict,  some  evidence  must  be  given  to  show  that 
at  the  time  when  the  policy  was  effected,  the  life  was  miserable — 
Taylor's  Evi.,  6th  Ed.,  373. 

Mesne  Profits. — In  suits  for  mesne  profits,  when  the  defendants 
have  been  in  possession  of  the  property  as  wrong-doers,  it  lies  upon 
them  to  show  what  were  the  sums  realized  as  rent  during  the  time 
of  their  possession — Brojendra  Coomar  Roy  v.  Madhav  Ckunder 
Ohose,  I.  L.  R  8  Cal.  343.  But  see  Indetyeet  Singh  v.  Baboo  Radhey 
Singh,  21  W.  R  269. 

Minority. — A  defendant  who  pleads  plaintiff's  minority  as  a  bar 
to  the  suit,  is  bound  to  substantiate  the  plea — Cheyet  Narain  Singh 
v-  Bunwaree  Singhj  23  W.  R.  395. 

Mohant.— Marriage  Porfeiture.— Where  a  plaintiff  proved  his  right 
^f  succession  to  a  mtUh  on  the  death  of  its  Mohant,  the  burden  of 
proving  that  his  subsequent  marriage  worked  a  forfeiture  of  his  oflGice 
and  its  appendant  property  and  rights  lay  upon  the  defendant  who 
impugned  the  plaintiff's  right  on  account  of  the  marriage— (7o«am 
Rambharti  Jugrupbharti  Y,  Mohomt  Surajbharti  Raribharti,  I,  L.  R. 
5  Bom.  6a2. 
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PoBseision  and  DiBposaMsion.— (a).  As  a  general  rule,  where  a 
plaintiff  claims  land  from  which  he  alleges  he  has  been  dispossessed, 
the  burden  is  upon  him  to  show  possession  and  dispossession  within 
twelve  years— J/aAarq;aA  Koowar  y.  Babu  Nwnd  Lai  Singh^  1  W.  R 
(P.  C.)  61.  Vide  also  (1)  Rajah  Sahib  Ferhlad  Sein  v.  Maharajah 
Bajendra  Eiihore  Singh,  12  Moo.  I.  A.  337  ;  (2)  Bhooinath  ChaitefjiY. 
Eedamath  Banerji,  I.  L.  R.  9  Cal.  125. 

(6).  Where  the  suit  is  for  possession,  and  the  cause  of  action  is 
dispossession,  the  plaintiff  is  bound  to  prove  possession  and  disposses- 
sion within  twelve  years — Mahomed  Ali  Khan  v.  Khaja  Abdul  Qunny, 
L  L.  R  9  CaL  (F.  B.)  744.  The  case  of  Radha  Oobind  Roy  v.  Inglii^ 
7  C.  L.  R  (P.  0.)  364,  explained.  Vide  Mohiny  Mohan  Dae  v. 
Eriehna  Eieore  Dutt,  L  L.  R  9  Cal.  802. 

(c).  Where  a  suit  for  the  recovery  of  possession  of  immoveable 
property  is  resisted  by  a  plea  of  adverse  possession  for  more  than 
twelve  years,  the  question  of  limitation  becomes  a  question  of  title, 
and  it  lies  upon  the  plaintiff  in  the  first  instance  to  give  satisfactory 
primd  facie  evidence  of  his  possession  within  twelve  years  of 
the  suit— «7a/ar  Hueain  v.  Mashuq  Ali,  I.  L.  B.  14  AIL  193.  Vide 
(1)  Mohim  Chunder  Mazumdar  v.  Mohee  Chunder  Neogiy  I.  L.  R  16 
CaL  (P.  C.)  473;  (2)  Parmanwnd  Mier  v.  Sahib  Ali,  I.  L.  R  11 
AIL  438. 

(c^.  In  a  suit  brought  for  a  declaration  of  title,  the  plaintiff 
must  not  only  show  he  has  a  title,  but  that  he  has  a  subsisting 
title,  which  he  has  not  lost  by  the  prescriptive  sections  of  the 
Limitation  Act— 7%«  Secretary  of  State  for  India  in  Council  v. 
Vira  Rayan,  L  L.  R  9  Mad.  175. 

FoBsessioB  and  BispoBsession.— Diluvion.— (a).  Where  a  person 
can  show  that  he  has  been  in  possession  of  certain  lands  prior  to 
such  lands  becoming  diluviated,  his  possession  must  be  conddered 
as  continuing  during  the  time  of  diluvion,  until  such  Ume  as  he 
becomes  dispossessed  by  some  other  person  ;  and  in  such  a  case 
the  onue  lies  upon  the  dispossessor  to  show  that  he  has  acquired 
a  title  under  the  law  of  limitation,  which  has  put  an  end  to  the 
rights  of  the  original  possessor — KMy  Chum  Sahoo  v.  The  Secretary 
of  State  for  India  in  Council,  I.  L.  R  6  CaL  725.  Vide  Mahomed 
Ali  Khan  v.  Ehaja  Abdul  Quwny,  I.  L.  R  9  Cal.  (F.  B.)  744. 

(&).  In  a  suit  for  declaration  of  title  to  and  recovery  of  possession 
of  alluvial  lands,  which  had  been  diluviated  more  than  twelve  years 
before  the  institution  of  the  suit,  the  plainti£&  proved  their  title  and 
possession  up  to  time  of  diluviation,  and  allied  that  the  lands  had 
reformed  within  twelve  years  without  alleging  or  proving  possession 
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during  that  period.  The  defendants,  on  the  other  hand,  allied, 
that  the  reformation  had  taken  place  more  than  twelve  years  before* 
suit,  and  that  they  had  acquired  a  title  to  the  lands  by  adverse 
possession  for  that  period.  Held^  that  in  such  a  case  the  submergence 
of  the  lands  after  diluvion  ought  to  be  presumed  until  the  contrary 
was  shown,  and  that  the  onus  of  proving  reformation  before  twelve 
years  and  adverse  possession  was  shifted  to  the  defendant — Mon 
Mohun  Ohose  v.  Mothura  Mohun  Boy^  I.  L,  R.  7  Cal.  225. 

Possession  and  Dispossession.— Jungly  or  Uncnltorable  Lands.— 

(a).  When  a  suit  is  brought  for  possession  of  jungly  or  unculturablo' 
lands,  or  lands  which  have  never  been  under  cultivation,  the  rule 
is  that  the  defendant  must  establish  his  adverse  possession  for  more 
than  twelve  years — Mahomed  Ibrahim  v.  M.  B,  Morrison,  I.  L.  R.. 
5  Cal  36.  This  rule  is  to  apply  when  the  plaintiff  succeeds  in 
proving  his  title  to  the  land  in  suit. 

(().  Where,  in  a  suit  for  possession  of  jungle  land  or  of  land  which 
has  been  diluviated  and  which  is  alleged  to  have  been  wrongfully 
taken  possession  of  by  the  defendant,  the  plaintifiF  gives  prtmd  facU 
proof  of  his  title,  the  onus  is  upon  the  defendant  to  show  that  he 
(the  defendant)  has  acquired  a  statutory  title  by  a  twelve  years'  adverse 
possession  which  has  put  an  end  to  the  plaintifBa*  right — Kali  Chum 
8ahu  V.  Secretary  of  State,  I.  L.  R.  6  Cal.  725.  Radha  Oobind  Roy 
Saheb  V.  Inglis,  7  C.  L.  R.  364,  followed  ;  Maharajah  Kooar  Singh 
v.  Nund  LaXl  Singh,  8  Moo.  I.  A.  199,  distinguished. 

Pre-emption.— Pnrchase-money. — In  suits  for  pre-emption,  where 
the  amount  of  the  consideration  for  the  sale  is  in  dispute,  the  rule  as 
to  the  burden  of  proof  is  that,  in  the  first  instance,  the  plaintiff  who 
alleges  the  price  stated  in  the  deed  of  sale  to  be  fictitious  must 
give  some  primd  facie  evidence  leading  to  the  presumption  that  the 
price  so  stated  was  not  the  true  price.  Having  done  that,  it  then 
lies  upon  the  vender  and  vendee  to  give  such  an  explanation  by  evi- 
dence as  will  go  to  rebut  the  presumption  raised  by  the  plaintiff's  evi- 
denoe^Sheopargash  Dube  v.  Dhunraj  Dube,  I.  L.  R.  9  AIL  225  ; 
Bhagwan  Singh  v.  Mahabir  Singh,  I.  L.  R  5  AIL  184,  followed.  Vide 
also  Tawakkul  Rod  v.  Lachman  Rod,  I.  L.  R.  6  AIL  344. 

Pntni  Talno,  Sale  o£— Publication  of  Kotice.—In  a  suit  to  set 
aside  a  sale  of  a  putni  taluq  held  under  the  provisions  of  sec.  8  of 
Beg.  VIII  of  1819,  on  the  ground  that  the  notices  required  by  sub- 
section 2  of  that  section  had  not  been  duly  published,  it  lies  upon 
the  defendant  to  show  that  the  sale  was  preceded  by  the  notices 
required  by  that  sub-section,  the  service  of  which  notices  is  an  essen- 
tial preliminary  to  the  validity  of  the  sale—^of'o  Doyal  Roy  Chowdhary 
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V.  Mahomed  Qazi  Ckowdhary,  I.  L.  R  19  Cal.  699.  The  foUow- 
ing  cases  were  followed  :  (1)  Maharajah  of  Burdwan  v.  Taraaundari 
Debt,  I.  L.  R.  9  Cal.  (P.  C.)  619  ;  (2)  Mahomed  Tamir  v.  Abdul  Hakim^ 
I.  L.  R.  12  Cal  67.  But  see  Swreeh  Chundra  Mukhopadhya  v.  Akkori 
Singh,  I.  L.  R.  20  CaL  746. 

Baj,  indivisibility  of.— Where  a  party  alleges  a  Raj  to  be  indiyisible, 
and  that  he  is,  as  heir,  entitled  to  succeed  to  the  whole,  the  onus 
of  proof  is  on  hin^Ohirdharee  Singh  v.  KoolahuL  Singh,  6  W.  R. 
(P.  C.)  1. 

Bent  Law.— Avoidance  of  Under-tenurea.— A  purchaser  of  an 
under-tenure  who  seeks  to  enforce  his  rights  under  sea  66  of  the 
Rent  Act  is  bound  to  show  that  the  person  whom  he  seeks  to  eject 
holds  under  an  incumbrance  that  he  is  entitled  to  avoid — Oorind 
Nath  Shaha  Chawdhuri  v.  G.  M.  Reily,  I.  L.  R  13  CaL  1.  Vide  also 
Dxirga  Prossunna  Ohoee  v.  Ealidas  Dutt,  9  C.  L.  R.  449. 

Bent  Law.— Qectment. —  Vide  (l)  Forbes  v.  Mir  Mahomed  ffoseein, 
12  B.  L.  R.  215  ;  (2)  Sheikh  Ashrufv,  Ram  Eisore  Ohoee,  23  W.  R. 
289  ;  (3)  Secretary  of  State  for  India  v.  Luchmeewar  Singh,  I.  L.  R. 
16  Cal.  (P.  C.)  223. 

Bent  Law.— Enhancement  of  Bent.— (a).  In  suits  for  enhance- 
ment of  rent,  where  the  tenant  pleads  that  a  portion  of  the  laud 
sought  to  be  enhanced  is  held  by  him  rent-free,  the  ontu  is  on  the 
tenant  to  prove  prifnd  facie  that  such  portion  of  the  land  is  so  held 
by  him  —Newaj  Bundopadhya  v.  Kali  Prossunno  Ohoee,  I.  L.  R  7 
Cal.  643.  But  see  Prem  Chand  Barik  v.  Brqjonath  Koondoo,  10 
W.  R.  204. 

{f)\  In  a  suit  for  enhancement  of  rent  in  respect  of  land  which 
the  defendant  claimed  to  hold  as  a  dependent  taluq  ;  held,  the  ontis 
was  upon  the  zamindar  to  show  that  the  land  was  included  in  the 
zamindari  at  the  time  of  the  premanent  settlement — Assanullah 
v.  Bussarat  Ali  Chowdhary,  I.  L.  R.  10  Cal.  920. 

Bent  Law.— Heriditary  Tennree.— The  heriditary  nature  of  a  tenure 
or  taluk  may  be  presumed  from  evidence  of  long  and  iminterrupted 
enjoyment  and  of  the  descent  of  the  tenure  from  father  to  son  ; 
the  onue  to  prove  it  lies  upon  the  party  who  asserts  the  existence 
of  such  tenures.  Vide  (1)  Babu  Oopal  Lai  Takur  v.  Teluk  Chunder 
Rai,  10  Moo.  I.  A.  191  ;  (2)  Babu  Dhanput  Singh  v.  Ouman  Singh, 
11  Moo.  I.  A  465  ;  (3)  Raja  Satta  Sarun  Ohoeal  v.  Mohee  Chunder 
Mittra,  11  Moo.  I.  A.  268;  (4)  Kuldip  Narayan  Singh  v.  The 
Oovemment,  14  Moo.  I.  A.  247  ;  (5)  Muesumat  Lukahi  Kowar  v. 
Rai  Hari  Knehna  Singh,  3  B.   L.   R   227;    (6)  Karunakar  Mahati 
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V.  NUadhri  Chandri,  5  B.  L.  R  655  ;  (7)  Naba  Durga  Dasi  v. 
Dwarkanath  Rat,  24  W.  R.  301  ;  (8)  Brajanath  Kundu  Chowdhari 
V.  Lukhi  Narain  Addi,  7  B.  L.  R.  211  ;  (9)  Collector  of  Trichinopoly 
V.  Tekamaniy  14  B.  L.  R.  139  ;  (10)  Saliir  Zamindar  v.  Pedda  Pakir, 
I.  L.  R  4  Mad.  371. 

Bent  Law.— Moknrroree  Lease.— In  a  suit  by  a  mortgagee  under 
a  zur-i-peshgee  mortgage,  uot  ouly  for  possession,  but  also  for  setting 
aside  a  mukurruree  lease,  which  was  allied  to  have  been  granted 
by  the  mortgagor  prior  to  the  mortgage,  and  under  which  the 
defendants  had  been  in  possession  for  some  time  in  accordance  with 
a  Magistrate's  order.  Held^  that  the  <mu$  was  on  the  plaintiff  to 
give  some  evidence  to  impeach  the  validity  of  the  mokurruree  ;  but 
this  having  been  done,  and  a  strong  primd  fade  case  made  out,  the 
(mu8  ^as  shifted,  and  it  became  incumbent  on  the  defendants  to  show 
that  the  mokurruree  was  executed  before  the  zur-i-peshgee,  and  that 
it  was  granted  horvd  fide  for  a  real  consideration,  and  intended  to  be 
operative  as  between  the  mortgagor  and  the  lessee— ^Aam  Narain  v. 
The  Adminutrator-Oeneral  of  Bengal,  23  W.  R  (P.  C.)  111. 

Bent  Law.— Substituted  Notice.— Where  the  only  evidence  in 
support  of  substituted  service  was  the  statement  of  the  serving  peon 
that  he  had  searched  for  the  tenant  and  could  not  find  him  ;  held, 
that  such  evidence  was  sufficient,  under  the  terms  of  sec.  14  of  the 
Rent  Act,  to  throw  the  onw  upon  the  defendant  to  show  by  cross- 
examination  or  otherwise  that  the  search  was  not  properly  made — 
Noor  AH  Mian  Khondkar  v.  AskanuUah,  I.  L.  R  11  Oal.  608. 

Bent  Law.— Trees  on  Occupancy-holdings.— A  zamindar  claiming 
a  right  to  the  fallen  wood  of  self-grown  trees  which  had  been  grow- 
ing on  occupancy-holding  must  prove  some  custom  or  contract 
by  which  he  is  entitled  to  take  such  wood— iVa<Aan  v.  KamXa  Kuar, 
L  L.  R  13  All.  571.  The  case  of  Deoki  Nandan  v.  Dhian  Singh, 
I.  L.  R  8  All.  467,  distinguished. 

Besumption  Suit.— Mai,  LakhiraJ.— (a).  In  a  suit  for  resumption 
of  lands  where  the  defendants  allege  that  the  lands  are  lakhiraj,  the 
onus  is  on  the  plaintiffs,  in  the  first  instance,  to  show  that  the  lands 
are  mal-^Narendra  Narain  Rat  v.  Bishun  Ohundra  Das,  I.  L.  R  12 
Cal.  182  ;  {Bacharam  Mondal  v.  Peary  Mohan  Banerji,  I.  L.  R.  9 
CaL  813,  followed,  and  I.  L.  R  6  Cal.  643  and  I.  L.  R  6  Cal.  666, 
distinguished).  Vide  also  (1)  Koylaeh  Kaminy  Daseee  v.  Ookoolmani 
Dassi,  I.  L.  R  8  Cal.  230  ;  (2)  Arfunnessa  v.  Peary  Mohun  Mukerji, 
I.  L.  R.  1  Cal.  378  ;  (3)  Parhati  Chum  Mooherji  v.  Raj  Krishna 
Mukerji,  R  L.  R  Sup.  Vol.  162 ;  (4)  Harihur  Mukerji  v.  Madhav 
Chwider  Babu,  20  W.  R  (P.  C.)  459 ;  (6)  Mahomed  Akhur  v.  Mr, 
O.  M.  Reily,  20  W.  R.  447. 


Digitized  by 


Google 


350  THB  INDIAN  EVIDENCE  ACT.        [SeO.  103- 

In  the  case  reported  in  L  L.  R  1  Cal.  378,  their  Lordships 
dissented  from  the  following  cases  :  (1)  Forbes  v.  Sheikh  Mean  Jan^ 
3  W.  R.  69 ;  (2)  Shamlol  Ohose  v.  Sekunder  Khan,  3  W.  R.  182 ;  (3) 
Noholol  Khan  v.  Adhardni  Narain  Koanwari,  6  W.  R.  191. 

(&}.  Where  it  is  admitted  that  the  defendants  hold  certain  lands 
within  the  plaintiff's  zamindari,  some  at  least  of  which  are  rent- 
paying,  the  defendants,  if  desirous  of  proving  that  any  of  these 
lands  are  rent-free,  are  bound  to  give  some  prtmd  facie  evidence  of 
the  fieict  before  they  can  call  upon  the  plain tifiP,  the  zamindar  to 
prove  that  the  whole  or  any  part  of  the  lands  are  mal — Akbtir  AH  y, 
Bhyea  Lai  Jha,  I.  L.  R.  6  CaL  666. 

(c).  In  a  suit  to  assess  land  which  defendant  proves  that  he  pur- 
chased as  lakhiraj,  and  of  which  he  is  in  possession,  the  onits  of  prov- 
ing that  it  is  rent-paying  lies  on  the  ^leAxitiff^Bajkieore  Mookerji  v. 
Hurihur  Mookerji,  10  W.  R.  117. 

Bent  Law.— Transferability  of  Tenures.— (a).  In  a  suit  brought 
to  recover  possession  of  certain  lands  forming  part  of  the  putni  estate 
of  the  plaintififo  and  constituting  the  ryoti  holding  of  one  M.,  which 
lands  were  sold  in  execution  of  a  money-decree  against  M.  and  pur- 
chased by  the  defendant,  the  defendant  set  up  that  the  tenure  held  by 
M.  was  of  a  permanent  and  transferable  nature.  Held,  that  the  ontu 
of  proving  the  transferability  of  this  tenure  was  upon  the  defendant— 
Kripamotfi  Dabia  v.  Dttrga  Govind  Sirkar,  I.  L.  R.  15  CaL  89.  The 
following  oases  were  referred  to  with  approval :  (1)  Perhlad  Sen  v. 
Doorga  Persaud  Tewari,  12  Moo.  I.  A.  322  ;  (2)  Suhodwa  v.  Smith,  20 
W.  R.  138  ;  (3)  Ram  Moni  Mohurir  v.  Aleemoddeen,  20  W.  R.  374 ; 
(4)  Behari  Sahoo  v.  Puryag  Mahtoon,  23  W.  R.  291 ;  (5)  Rajkishen 
Mookerji  v.  Peary  Mohan  Mookerji,  20  W.  R.  421  ;  (6)  Hyes  v.  Moneer- 
ooddeen  Ahung,  24  W.  R.  6  ;  (7)  Betai  Ahvr  v.  BhuggobtUty  Koer,  11 
C.  L.  R.  876.  The  case  of  Doya  Chand  Shaha  v.  Anund  Chunder 
Sen,  I.  L.  R  14  CaL  382,  was  dissented  from. 

(6).   Vide  Thiagarc^  ▼.  Oiyana  S.  P.  Sannadhi,  I.  L.  R  11  Mad.  77. 

Bent  Law.— Yearly  Tenant.—  Vide  (l)  Endar  Lata  v.  Lallu  ffuri, 
7  Bom.  A.  C.  Ill ;  (2)  Vaeudeba  Patruda  v.  Sanyasircu  P.  SimhtUu^ 
L  L.  R  3  Mad.  1. 

Bevenne  Sale  Law.— The  onm  of  proving  that  under-tenures  in 
a  taluk  sold  at  a  revenue  sale  under  Act  XI  of  1859  fall  under  any 
of  the  exceptions  to  sec.  37  of  that  Act  is  on  the  person  alleging  the 
under-tenures  to  be  within  such  exceptions— AcmA  Behari  Bom  v. 
Hara  Moni  Debia,  I.  L.  R  15  CaL  555. 
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Sir-land.— Whew  a  person,  whose  proprietary  rights  in  a  mehal 
have  been  sold  in  execution  of  a  decree,  alleges  that  laud  held  by 
him  at  the  time  of  such  sale  was  held  as  «tr,  the  burden  of  proof 
lies  on  him— ^aruto  v.  Ohamham  Narcdn^  L  L.  B.  6  AIL  286. 

Shikmee  Talaa.—lADds  situate  within  a  zamindari  must  primd 
facie  be  considered  as  part  of  the  zamindari ;  and  it  is  for  those  who 
insist  on  the  separation  of  lands  from  the  general  lands  of  the  zamin- 
dari, and  on  their  settlement  as  a  shikmee  taluq,  to  establish  their 
title— ITiw  V.  Bhoohun  Moyee  Debia,  3  W.  R.  (P.  C.)  6.  Vide  also 
Nistarini  v.  Kali  Persaud  Da$  Chowdhariy  23  W.  R.  431. 

^f]if0]i^^_XTnd!ie  Inflaenee. — In  the  case  of  The  Zamindar  of  Ram- 
nod  V.  The  Zamindar  of  Tettiapooram,  7  Moa  LA,  441,  their  Lord- 
ships of  the  Privy  Council  remarked :  '*  It  has  been  said  that  if  the 
zamindar  did  give  his  consent  to  the  arbitration,  it  was  not  a  willing 
consent,  but  was  obtained  by  threats  and  through  undue  influence 
exerted  by  persons  in  authority.  Now  the  omu  proha/ndi  of  an 
averment  of  this  description  must  necessarily  £a11  on  those  who 
>it.» 


Vatandar  Joshi.— The  burden  of  proving  that  the  Vatandar  Joehi 
of  village  is  not  entitled  to  officiate  and  take  fees  in  the  family  of 
any  particular  caste  lies  upon  the  person  or  persons  asserting  exemp- 
tion—jfi6|;a  Valad  Shivapa  v.  Eriehnabhati  I.  L.  R.  3  Bom.  232. 

WilL—Insanity. — When  a  will  duly  signed  and  attested  is  im- 
pugned in  the  Court  of  Probate,  on  the  ground  of  the  testator's  insa- 
nity, the  burden  of  proof  lies  on  the  impugner ;  when,  however,  it  is 
shown  that  the  testator  was  insane  or  subject  to  delusions  at  any 
time  prior  to  the  date  of  the  will,  or  within  a  few  years  after  that 
date,  the  burden  of  establishing  his  capacity  to  have  made  the  wiU 
in  question  is  shifted  on  to  the  propounding  ^^axty—Smee  v.  SmeCy  L.  B. 
6  P.  D.  84;  Frinsep  v.  Dyee  Somhrey  10  M.  P.  C.  232.  The  onue  of 
proving  insanity  is  placed  on  the  impugner,  because  every  man  may 
reasonably  be  presumed  to  be  sane  till  the  contrary  is  shown. 

WilL— Bavocation  ol— (a).  A  will  duly  executed  is  not  to  be 
treated  as  revoked,  either  wholly  or  partially,  by  a  will  which  is  not 
forthcoming,  unless  it  is  proved  by  clear  and  satisfactory  evidence 
that  the  later  will  contained  either  words  of  revocation  or  disposi- 
tions so  inconsistent  with  the  dispositions  of  the  earlier  will  that 
the  two  cannot  stand  together.  It  is  settled  that  the  burden  of 
proof  lies  upon  the  person  who  challenges  the  will  that  is  in  exist- 
ence—^AaAt6  Mirza  v.  Umda  Khananh  I.  L.  B.  19  CaL  444. 
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{by  Where  revocation  of  probate  is  prayed  for  under  sec  334  of 
the  Succession  Act,  on  the  ground  that  citation  was  not  duly  pub- 
iished,  and  that  petitioner  being  a  minor  under  the  care  of  the  per- 
son who  obtained  probate,  did  not  understand  his  fraud,  it  was  held 
that  the  petitioner  should  be  allowed  an  opportunity  of  proving 
these  allegations ;  and  if  she  succeeded,  there  should  be  a  new  trial 
as  to  the  factum  of  the  will,  which  the  person  propounding  would 
have  to  prove  in  the  ordinary  way — Dintarini  Dehi  v.  Daiho  CJvu/ndmr 
Rai,  I.  L.  R.  8  CaL  880. 

104.  The   burden   of  proving  any  fact  necessary 

to  be  proved  in  order   to   enable   any 

Burdenofprov-  ^  .  •^ 

ing  fact  to  be  pcrson  to  give  cvidcncc  01  any  other 
evideooe  a^ifl^  f^ct  is  ott  the  pcrsou  who  wishcs  to 
"^^®'  give  such  evidence. 

Illusti'ations, 

(a).  A  wishes  to  prove  a  dying  declaration  by  R  A  must 
prove  B's  death. 

(6).  A  wishes  to  prove,  by  secondary  evidence,  the  oonteuts 
c^  a  lost  document.  A  must  prove  that  the  document  has 
been  lost. 

Fu20seo.  136pof<. 

105.  When  a  person   is  accused  of  any  offence, 
^   ^     ^  the   burden  of  proving  the  existence 

Burdenofprov-  ,  ,     .  ®  . 

ing  that  case  of     of  circumstauces   bringing   the   case 

accused       comes  ..,  .  *•  j.i_  i 

within  excep-  Within  any  ot  the  general  exceptions 
*^^''"'  in  the  Indian  Penal   Code,  or  within 

any  special  exception  or  proviso  contained  in  any 
other  part  of  the  same  Code,  or  in  any  law  defining 
the  offence,  is  upon  him,  and  the  Court  shall 
presume  the  absence  of  such  circumstances. 

Illustrations. 

(a).  A,  accused  of  murder,  alleges  that,  by  reason  of  unsound- 
uess  of  mind,  he  did  not  know  the  nature  of  the  act.  The 
burden  of  proof  is  on  A. 
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(b).  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden 
provocation,  he  was  deprived  of  the  power  of  self-control.  The 
burden  of  proof  is  on  A. 

(c).  Section  three  hundred  and  twenty-five  of  the  Indian 
Penal  Code  provides  that  whoever,  except  in  the  case  provided 
for  by  section  three  hundred  and  thirty-five,  voluntarily  causes 
grievous  hurt,  shall  be  subject  to  certain  punishments.  A  is 
charged  with  voluntarily  causing  grievous  hurt  under  section 
three  hundred  and  twenty-five.  The  burden  of  proving  the 
circumstances  bringing  the  case  under  section  three  hundred 
and  thirty-five  lies  on  A, 

PnTport  of  the  Section. — (a).  It  is  a  settled  rule  in  criminal  cases 
that  the  accused  must  be  presumed  to  be  iDnocent  until  proved 
to  be  guilty ;  and  consequently  the  onus  of  proving  everything 
essential  to  the  establishment  of  the  charge  against  him  lies  on  the 
proeecutor.  But  the  otitis  may  be  shifted  by  legislative  interference 
or  by  the  admission  of  the  accused.  This  section  relieves  the  pro- 
secution from  the  necessity  of  averring  or  proving  the  absence  of 
circumstances  which  might  constitute  a  general  or  special  exception 
under  the  Indian  Penal  Code  or  any  other  law  defining  an  ofifence. 
Now  it  is  incumbent  on  the  accused  to  prove  the  existence  of 
circumstances  which  would  show  that  the  exceptive  clause  takes 
his  case  out  of  the  danger  of  the  law. 

(d).  Since  the  passing  of  the  Evidence  Act,  it  is  incmnbent  on 
the  accused,  in  all  criminal  cases  tried  in  the  mufiasil,  to  prove  the 
existence  (if  any)  of  circumstances  which  bring  the  offence  charged 
within  the  general  or  special  provisions  contained  in  any  part  of 
the  Penal  Code  or  in  any  law  defining  such  offence. — In  the  mattei' 
of  the  Petition  of  Shihoo  Prosaud  Fandah,  I.  L.  R.  4  Cal.  124. 

Private  Defence.— In  the  case  of  Jamsheer  Sardar^  1  C.  L.  R.  62, 
their  Lordships  remarked  :  "  It  is  obvious  that,  under  the  provisions 
of  the  Evidence  Act,  sec.  105,  an  answer,  setting  up  the  right  of  private 
defence,  must  be  supported  by  evidence,  giving  a  full  and  true  account 
of  the  transaction  from  which  the  charge  against  an  accused  person 
arises.  No  accused  person  can  at  the  same  time  deny  committing  an 
act  and  justify  it.  The  law  does  not  admit  of  justification  by  putting 
forward  hypothetical  cases  ;  it  must  be  by  proof  of  the  actual  facts." 
But  it  seems  to  us  that  their  Lordships,  who  decided  the  case  of 
Ealichitm  Mookerji^  11  C.  L.  R.  232,  took  a  more  rational  view  of 
the  law.  The  accused  in  this  case  did  not  raise  before  the  Magistrate 
the  plea  that  he  was  acting  merely  in  the  exercise  of  the  right  of  private 
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defenoe.  The  Judge  on  appeal  held  that  the  oomplaiuants  had 
themselves  been  the  aggressors,  and  that  the  accused  had  merely 
exercised  the  right  of  private  defence  ;  but  ioasmuch  as  the  accxised 
had  not  set  up  the  plea  of  private  defence  before  the  Magistrate, 
the  conviction  could  not  be  set  aside.  The  High  Court  held  that 
such  an  ai^ument  was  clearly  untenable.  Their  Lordships  remarked  : 
**  It  is  true  that  sec.  105  of  the  Evidence  Act  placed  on  the  accused 
the  burden  of  proving  that  in  any  criminal  trial,  they  acted  within 
their  legal  rights  in  the  exercise  of  the  right  of  private  defence  c^ 
property,  still  this  burden  can  be  discharged  by  the  evidence  of 
witnesses  for  the  prosecution,  as  well  as  by  evidence  for  the  defence 
on  such  a  plea  being  set  up ;  and  the  accused  are  clearly  entitled 
to  claim  an  acquittal  i^  on  the  evidence  for  the  prosecution,  it  is 
shown  that  they  have  committed  no  offence." 

106.  When  any   fact   is   especially    within    the 
Burden  of  iwt>v.     knowledge      of      any     person,     the 
"Z^^"^^^.     burden   of  proving  that  fact  is  upon 
i®dge.  him. 

Illustrations. 

(a).  When  a  person  does  an  act  with  some  intention  otbei 
than  that  which  the  character  and  circumstances  of  the  act 
suggest,  the  burden  of  proving  that  intention  is  upon  him. 

(6).  A  is  charged  with  travelling  on  a  railway  without  a  ticket. 
The  burden  of  proving  that  he  had  a  ticket  is  on  him. 

Reason  of  the  Bule. — "  The  law,  says  one  of  our  old  books,  will 
not  force  a  man  to  show  a  thing  which,  by  intendment  of  law,  lies 
not  within  his  knowledge.  From  the  very  nature  of  the  question 
in  dispute,  all  or  nearly  all  the  evidence  that  could  be  adduced 
respecting  it  must  be  in  the  possession  of,  or  be  easily  attainable 
by,  one  of  the  contending  parties,  who,  accordingly,  could  at  once 
put  an  end  to  litigation  by  producing  that  evidence,  while  the  requir- 
ing his  adversary  to  establish  his  ccuse,  because  the  affirmative  lay 
on  him,  or  because  there  was  a  presumption  of  law  against  him, 
would,  if  not  amounting  to  injustice,  at  least  be  productive  of  expense 
and  delay.  In  order  to  prevent  this,  it  has  been  established,  as  a 
general  rule  of  evidence,  that  the  burden  of  proof  lies  on  the  person 
who  wishes  to  support  his  case  by  a  particular  fsMst  which  lies  more 
peculiarly  within  his  own  knowledge,  or  of  which  he  is  supposed 
to  be  cognizant.— Best  on  £vL  (8th  £d.)  265. 
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Mr.  Taylor  says:  <<The  Legislature  hasi^opted  a  priDoiple 
which  the  common  law  also  recognises,  and  which  may  here  be 
noticed,  as  a  second  exception  to  the  general  rule,  that  the  burthen 
of  proof  lies  on  the  party  who  substantially  alleges  the  afi&rmative. 
The  exception  is  this,  that  where  the  subject-matter  of  the  allegation 
lies  peculiarly  within  the  knowledge  of  one  of  the  parties,  that  party 
must  prove  it,  whether  it  be  of  an  affirmative  or  a  negative  character, 
and  even  though  there  be  a  presumption  of  law  in  his  favour." — EvL 
(6th  Ed.)  384.  In  the  case  of  Qreedhwr  Hwrrm  v.  EaUeekant  Boy, 
11  W.  R.  501,  Mr.  Markby  J.  questioned  the  principle  inundated 
by  Mr.  Taylor.  He  said  :  "  But  on  referring  to  another  work  on 
the  same  subject  (Best  on  Evidence,  sec  270),  I  find  that  the  principle 
of  law  which  Mr.  Taylor  has  laid  down  is  discussed  at  great  length, 
and  very  great  doubt  is  thrown  upon  it  by  that  learned  author.  I 
think  he  might  have  gone  further  than  express  a  doubt,  for  I  find 
that  in  a  case  which  he  quotes,  it  has  been  expressly  repudiated.  That 
was  a  case  where  the  plaintiff  alleged  that  the  defendant  had  hired 
a  house  from  him,  and  had  bound  himself  to  keep  the  house  insured 
from  fire  in  some  Insurance  Office  in  or  near  London,  and  alleged 
forfeiture  by  breach  of  the  said  covenant  The  plaintiff  proved  the 
contract  but  produced  no  evidence  of  the  omission  to  insure,  but 
he  relied  upon  the  same  supposed  rule  of  law  that  has  been  relied 
upon  m  this  case.  Lord  Denman  C.  J.,  in  delivering  the  judgment, 
distinctly  repudiated  any  such  doctrine.  He  says  that  the  proof 
may  be  difficult  where  the  matter  is  peculiarly  within  the  knowledge 
of  the  defendant,  but  that  does  not  vary  the  rule  of  law.  It  there- 
fore seems  to  me  that  the  principle  laid  down  by  Mr.  Taylor  is  not  a 
principle  of  law  as  it  is  administered  in  England,  nor  do  I  think  that 
it  is  a  correct  principle  here.'' 

Bailment.— (a).  The  question  of  the  burden  of  proof  in  case  of 
accidental  injury  to  goods  bailed  depends  upon  the  particular  cir- 
cumstances of  each  case.  In  some  cases,  from  the  nature  of  the 
aoddenti  it  lies  upon  the  bailee  to  account  for  its  occurrence,  and 
thus  to  show  that  it  has  not  been  caused  by  his  negligence.  In 
such  cases  it  is  for  him  to  give  a  primd  facie  explanation  in  order 
to  shift  the  burden  of  proof  to  the  person  who  seeks  to  make  him 
liable.  If  he  gives  an  explanation  which  is  uncontradicted  by  reason- 
able evidence  of  negligence,  and  is  not  primd  facie  improbable,  the 
Court  is  bound  in  law  to  find  in  his  favour,  and  the  mere  happening 
of  the  accident  is  not  sufficient  proof  of  negligence— iSAt^(2tf  v. 
WiUnnson,  I.  L.  R.  9  AIL  398. 

{by  There  must  be  reasonable  evidence  of  negligence.  But  when 
the  thing  is  shown  to  be  under  the  management  of  the  defendant 
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or  his  servants,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose  from  want  of  care — 
Scott  V.  The  London  Dock  Company^  3  H.  and  C.  696 ;  34  L.  J. 
Exch.  220. 

(c).  The  mere  happening  of  an  accident  is  not  sufficient  evidence 
of  negligence  to  be  left  to  the  jury,  but  the  plaintiff  must  give  some 
affirmative  evidence  of  negligence  on  the  part  of  the  defendant — 
Hammock  v.  White,  11  C.  B.  (N.  S.)  688  ;  31  L.  J.  C.  P.  129. 

{d).  Refer  to  (1)  Davey  v.  The  London  and  So^Uh-  Western  Railway 
Co.,  12  Q.  B.  D.  70  ;  (2)  Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568  ;  29 
L.  J.  C.  P.  333  ;  (3)  Collins  v.  Bennet,  46  New  York  Rep.;  (4)  Mamoui 
V.  Douglas,  6  Q.  B.  D.  145. 

Other  instanees.— (a).  "  For  instance,  where  a  hawker  or  pedlar 
stands  charged  with  trading  without  a  license,  it  is  easy  for  him  to 
produce  his  license,  and  so  end  the  discussion,  whereas  it  may  throw 
the  most  serious  impediment  in  the  way  of  the  prosecutor  if  he  were 
bound  to  prove  that  the  hawker  was  not  licensed.  So  in  an  action 
for  practising  as  an  apothecary  without  a  certificate,  the  defendant 
must  produce  his  certificate.  So  on  a  charge  of  selling  ale  without 
a  license  ;  so  in  many  old  cases  on  the  game  laws  for  shooting  with- 
out a  qualification."—  Norton  on  Evi.,  298. 

(6).  In  a  suit  to  enforce  the  right  of  pre-emption,  in  which  the 
plaintiff  impugns  the  correctness  of  the  price  stated  in  the  instrument 
of  sale,  although  the  burden  of  proof,  primd  facie,  is  on  him  to  show 
that  the  property  has  in  fact  been  sold  below  the  stated  price,  yet 
very  slight  evidence  is  ordinarily  sufficient  to  establish  his  case  ;  and 
when  such  case  is  established,  its  rests  upon  the  defendants,  the 
vendor  and  vendee  to  prove  by  cogent  evidence  that  the  stated  price 
is  the  correct  one— -Bhagipan  Singh  v.  Mahahir  Singh,  I.  L.  R.  5  All. 
184.  (The  principle  laid  down  by  the  Privy  Council  in  Rajah  Kishen 
Jhitt  Ram  Panday  v.  Narendar  Bahadoor  Singh,  L.  R.  3  I.  A.  85, 
applied). 

(c).  In  an  action  for  penalties  against  the  proprietor  of  a  theatre  for 
performing  a  drama  without  the  consent  of  the  author,  the  onus  of 
proving  consent  lies  on  the  defendant— i/brfon  v.  Copela,  24  L.  J.  0. 
P.  169. 

(d).  In  an  action  against  an  apothecary  for  practising  without  a 
certificate,  the  apothecary  must  prove  hia  certificate— iTA*  Apothecaries 
Company  v.  Bentley,  R.  and  M.  159. 
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(«).  The  defendant  objected  that  certain  dagk»  were  not  held  under 
the  plaintiff,  and  that  it  was  the  duty  of  the  plaintiff  to  show  of 
what  his  tenure  consisted.  But  it  was  held  that  when  a  ryot  is  holding 
lands  of  considerable  extent  under  a  zamindar,  it  is  a  matter  peculiarly 
within  his  own  knowledge  of  what  that  holding  consists  ;  and  if  he 
alleges  that  one  or  two  plots  occupied  by  him  are  held  under  a  different 
title,  it  is  for  him  to  show  it— Ram  Coomar  Boy  v.  Betjoy  Oovi^id  Bural^ 
7  W.  R.  536. 

( f).  In  a  suit  against  a  zamindar  to  reverse  the  sale  of  a  putni 
tenure  held  under  Reg.  VIII  of  1819  on  the  ground  of  non-service 
of  notice,  the  onvs  of  proving  service  lies  on  the  defendant,  because 
the  fact  is  especially  within  his  knowledge— Door^a  Cham  Surma 
Chawdhary  v.  Sytid  Nojunooddeen,  21  W.  R.  397.  Vide  also  (1) 
Maharajah  of  Burdwan  v.  Tara  Sundari  Dehiy  I.  L.  R.  9  Cal.  (P.  C.) 
619;  (2)  Mahomed  Zznur  v.  Abdul  Hakim,  I.  L.  R.  12  CaL  67  ;  (3) 
Hurro  Doyal  Roy  Chowdhary  v.  Mahomed  Gaei  Chowdhary,  I.  L.  R. 
19  Cal.  699. 

Instraments  apparently  altered  and  snspicioiis.— In  an  ordinary 
case  the  person  who  presents  an  instrument  which  is  an  essential 
part  of  his  case,  in  an  apparently  altered  and  suspicious  state,  must 
fail  from  the  mere  infirmity  or  doubtful  complexion  of  his  proof,  un- 
less he  can  satisfiskctorily  explain  the  existing  state  of  the  document. 
But  this  wholesome  rule  admits  of  exceptions,  if  there  be,  independ- 
ently of  the  instrument,  corroborative  proof  strong  enough  to  rebut 
the  presumption  which  arises  against  an  apparent  and  presumable 
falsifier  of  evidence.  And  such  corroborative  proof  will  be  greatly 
strengthened  if  there  be  reason  to  suppose  that  the  opposite  party 
has  withheld  evidence  which  would  prove  the  original  condition  and 
import  of  the  suspected  document — Mussamut  Khooh  Kocnvoar  v. 
Baboo  Moodnarian  Singh,  1  W.  B.  (P.  C.)  36. 

Material  Alteration.—  Vide  (I)  Oogun  Chunder  Ohoae  v.  Dhuronx- 
dhar  Mundul,  I.  L.  R  7  CaL  616  j  (2)  Mohes  Chunder  Chatterji  v. 
Kamini  Kumari  Dabia,  I.  L.  R.  12  Cal.  313;  {Sitaram  Krishna  v. 
Dayi  Davaji,  I.  L.  R.  7  Bom.  418,  dissented  from)  ;  (3)  Kali  Kumar 
Ray  V.  Ounga  Narain  Dutta  Ray,  10  W.  R.  260.  (This  decision  is  in- 
consistent within  the  decision  reported  at  page  313,  I.  L.  R.  12 
CaL)  ;  (4)  Chrittacharlu  v.  Kalibasayya,  I.  L.  R.  9  Mad.  (F.  B.)  399  ; 
(6)  Ooomdaeami  v.  Kuppusami,  [.  L.  R.  12  Mad.  239  ;  (6)  Paramma 
V.  Ram  Chundra,  I.  L.  R.  7  Mad.  302  ;  (7)  Isac  Mahomed  v.  Bai 
Fatma,  I.  L.  R.  10  Bom.  487  (material  alteration  made  after  execution 
does  not  vitiate  a  deed  if  it  be  made  with  the  consent  of  all  the 
partiee);  (8)  Gangaram  v.  Chandzn  Si^igh,  I.  L.  R.  4  All.  62;  (9) 
Oodey  Ch  tnd  Boolagi  v.  Bhaekar  Jugonnath,  I.  L.  R.  6  Bom.  371. 
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107.  When  the  question  is  whether 

Burden  of  proT-  •       i*  i       j  i  -j  -       ■ 

ing  death  of  per-     a  man  IS  auve  or  deadi  and  it  is  shown 
uve  bSeTaUvl    that  he  was  alive  within  thirty  years, 
within   thirty    ^j^q  burden  of  proving  that  he  is  dead 
is  on  the  person  who  affirms  it. 

Vide  notes  to  section  108  po$t* 

108.  Provided  that  when  the  question  is  whether 
„   ^     ^  a   man   is   alive   or  dead,   and  it  is 

Burden  of  prov-  ' 

ing  that  person  ii     proved  that  he  has  not  been  heard 

alive  who  has  not         /%     /%  i  j  i  i 

been  heard  of  for     of    for  seveu   years    by    those   who 
seven  years.  would  naturally  have  heard  of  him 

if  he  had  been  alive,  the  burden  of  proving  that 
he  is  alive  is  shifted  to  the  person  who  affirms  it. 

Principle  of  the  Bnle. — The  principle  on  which  the  Coiurt  pre- 
sumes the  death  of  a  person  of  whom  no  tidings  have  been  re  ceiyed 
for  a  long  period  of  time,  is  this :  "  that  if  he  toere  living ^  he  wmld  pro- 
bably have  communicated  with  some  of  hit  friends  and  relatioes.  It 
is  a  conclusion  which  the  Court  draws  from  the  probabilities  of  the 
case.  It  is  quite  clear,  therefore,  that  when  no  tttch  prohabilily  exists^ 
the  presumption  cannot  arise."  Vide  the  remarks  of  Vice-ChanoellOT 
Stuart,  in  Bowden  v.  Henderson^  2.  Sm.  and  Qif.  336. 

Absence  means  absence  from  some  particular  place  as,  for  instance, 
the  residence  or  place  of  resort  of  the  party  when  last  at  home,  in 
short  the  place  where  he  could  be  likely  to  be  known.  Tidings  must  be 
with  reference  to  some  person  or  persons.  Members^  for  instance,  of 
the  family  or  friends,  with  whom  communication  might  be  expected 
to  have  taken  place,  had  the  party  been  in  fact  liying.-~Gk>odeve  on 
Ev.,  601. 

The  true  proposition  is  that  those  who  found  a  right  upon  a  person 
having  survived  a  particular  period  must  establish  tl^e  fact  affirm- 
atively by  satisfBtctory  evidence.  The  evidence  will  necessarily  vary 
in  different  cases,  but  sufficient  evidence  there  must  be,  or  the  person 
asserting  title  will  fail— PA^n^'x  Trusty  L.  B.  6  Ch.  139. 

Ill8taiice8.~(a).  The  question  whether  a  man  be  alive  or  dead  is 
one  simply  of  evidence  and  has  no  immediate  connection  with  the 
devolution  of  property  under  the  Hindu  or  Mahomedam  law,  and  its 
determination  should  follow  the  rulee  of  evidence  in  Act  I  of  1892. 
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When  a  person  is  claiming  the  estate  of  a  missing  person,  he  could 
not  do  so  if  a  Hindu,  until  after  the  expiration  of  twelve  years  from 
the  date  of  that  person's  forsaking  his  family,  and  being  lost  sight  of, 
or  if  a  Mahomedan,  until  ninety  yoiurs  had  passed  from  the  date  of  the 
missing  person's  birth — Parmeshar  Rat  v.  Bisheshar  Singh  I.  L.  R.  1 
AIL  (F.  B.)  5a  Vide  also  (I)  ffa$san  Alt  v.  Mahrban,  I.  L.  B.  2  AIL 
625;  (2)  Dhondo  Bhikqji  V.  Oan§sh  Bhikaji,  I.  L.  R.  11  Bom.  433; 
(3)  Balayya  y.  KUtnappa^  I.  L.  R.  11  Mad.  448  ;  (4)  Dharup  Nath  v. 
Qovind  Satan,  I.  L.  R.  8  AIL  614. 

(5).  The  rule  contained  in  this  section  governs  the  case  of  a  Maho- 
medan, who  has  been  missing  for  more  than  seven  years,  when  the 
question  of  his  death  arises  in  cases  to  which,  under  the  provisions 
of  sec  24  of  Act  VI  of  1871  (Bengal  Civil  Courts  Act),  the  Maho- 
medan law  is  applicable — Maehar  AH  v.  Budh  Singh,  I.  L.  R.  7  AIL 
(F.  B.)  297. 

(c).  Plain  tifis  having  insured  the  life-interest  of  one  H.  with  the 
defendant  insurance  company  for  the  better  security  of  certain 
advances  to  H.,  and  H.  not  having  been  heard  of  for  seven  years  ; 
hdd,  that  H.  must  be  taken  to  be  dead,  and  that  the  plaintiffs  were 
entitled  to  the  amount  of  the  life-policy  and  bonuses—  WillyavM  v. 
SootHih  Widows,  52  J.  P.  47L 

Simo  of  Death.— (a).  Where  a  party  has  been  absent  for  seven 
jears,  without  having  been  heard  of,  the  only  presumption  arising 
is  that  he  is  dead  ;  there  is  no  presumption  as  to  when,  in  the  seven 
years,  he  died.  And  if  it  be  sought  to  establish  the  predse  time 
of  such  person's  death,  this  must  be  done  affirmatively,  by  evidence 
of  some  sort  beyond  the  mere  foot  that  seven  years  have  elapsed 
since  such  person  was  last  heard  ol— Best  on  £v.,  8th  Ed.,  367. 

(5).  Sees.  107  and  108,  taken  together,  do  not  lay  down  any  rule 
as  to  the  exact  time  of  the  death  of  a  missing  person.  Whenever 
the  question  as  to  the  exact  time  of  death  arises,  it  must  be  dealt 
with  according  to  the  evidence  and  circumstances  of  each  case, 
when  the  death  is  alleged  to  have  occurred  at  any  time  not  affected 
by  the  presumption  of  law  as  to  the  seven  jearB—Dharup  Nath  v. 
Oatind  Saran,  I.  L.  R  8  AIL  614. 

Hindu  and  Mahomedan  Law.— (a).  The  Hindu  law  presumes  the 
death  of  a  person  of  whom  nothing  has  been  heard  for  twelve  years, 
or  at  Benares,  fifteen  years  ;  the  Mahomedan  law  presumes  the  death 
of  a  missing  person  ninety  years,  after  his  birth.  These  rules, 
being  rules  of  evidence,  have  been  superseded  by  the  Evidence  Act 

(6).  Where  a  Hindu  disappears  and  is  not  heard  of  for  a  length 
of  time,  no   right   accrues  to  any  person  as  his  heir  until  after 
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wpiry  of  twelve  years  from  the  date  on  which  he  was  last  heard  of 
^Junmajoy  Mazoomdar  v,  Keshub  Lai  Ohose,  10  W.  R.  484.  This 
case  was  decided  before  the  passlDg  of  the  Act. 

(c).  Where  the  husband  is  unheard  of  for  the  prescribed  number 
of  years,  the  mere  omission  of  ceremonies  being  performed  by  his 
wife  will  not  prevent  the  presumption  of  death  from  arising— Ohosee 
V.  Josoade,  2  Agra  Rep.  A.  C.  226. 

109.  When   the  question  is  whether  persons  are 

Burden  of  proof    Partners,     landlord    and    tenant,   or 

as  to  relationship     principal  and  agent,  and  it  has   been 

in  the    cases    of      •■•  ^  o         ' 

partners,  landlord  shown  that  they  have  been  acting  as 
^incipai  "and  such,  the  burdcn  of  proving  that 
•^"^*  they   do  not  stand,  or  have  ceased  to 

stand,  to  each  other  in  those  relationships  re- 
spectively, is  on  the  person  who  affirms  it. 

Purport  of  the  Section.—"  This  section  merely  applies  to  three 
common  and  important  relationships, — partnership,  landlord  and 
tenant,  and  principal  and  agent, — the  general  presumption  based  on 
the  continuance  of  human  affairs  in  the  state  in  which  they  are  once 
shown  to  be.  When,  therefore,  the  existence  of  a  relationship  or 
state  of  things  is  once  proved,  the  law  presumes  that  it  continues 
till  the  contrary  is  shown  or  some  other  presumption  arises.  On  this 
principle,  it  has  been  held  in  England  that  where  a  custom  was  found 
to  have  existed  up  to  1689,  it  must,  in  the  absence  of  any  evidence  of 
its  discontinuance,  be  presumed  to  exist  in  1840.  On  the  same 
grounds,  a  partnership  shown  to  have  existed  in  1816,  was  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to  be  in  existence  in  1838. 
The  Contract  Act,  1872,  contains  special  provisions,  sees.  208  and 
264,  as  to  the  mode  in  which  the  termination  of  the  agency  or 
partnership  must  be  notified  to  persons  who  know  of  the  relationship. 
The  same  presumption  in  favour  of  the  continuance  of  a  state  of 
things,  once  shown  to  exist,  is  of  general  application.  ...  On  the 
same  principle,  where  a  partnership  or  tenancy  continues  after  the 
expiry  of  the  original  period,  it  is  presumed  that  the  same  terms 
and  conditions  govern  it.  Contract  Act,  sec.  256." — Cung.  Ev.,  283. 
The  provisions  contained  in  this  section  are  founded  on  presumptions 
arising  from  the  experienced  continuance  of  human  afifaira. 

Agency.— Vide  Chapter  X,  sees.  182—238  of  the  Indian  Contract 
Act,  IX  of  1872— Z>inomoyt  Debt  Ckowdhrani  v.  Luchmiput  Singh 
Bahadur,  6  C.  L,  E.  (P.  C.)  101. 
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Batwara.— The  plaintififs  being  the  owners  of  a  4*annafi  share  and 
the  defendant  No.  2  the  owner  of  the  remaining  12-annas  share  in 
an  estate,  the  latter  granted  a  putni  of  their  undivided  share  to  the 
defendant  No.  1,  and  subsequently  a  private  partition  was  effected, 
under  which  certain  lands  were  appropriated  to  the  plaintiffs  as  their 
4-annaA  share,  and  the  zemindar  to  the  putnidars  as  representing 
their  12-anna8  share.  Under  this  partition,  the  putnidars  held  posses- 
sion for  about  forty  years,  when,  on  a  butwara,  to  which  they  were  not 
parties,  being  effected  by  the  Collector,  a  different  division  of  the 
estate  was  made,  and  the  plaintiffs  sued  to  obtain  possession  of  such 
portion  of  the  estate,  allotted  to  them  under  the  butwara  as  was  in 
the  hands  of  the  putnidars,  alleging  that  the  private  partition  was 
meant  to  be  temporary  only,  and  was  liable  to  be  determined  on  a 
butwara  being  effected.  Etld^  by  the  majority  that  the  onut  was  upon 
the  plaintiffs  to  show  that  the  arrangement  under  the  private  parti- 
tion had  determined,  because  they  sought  to  disturb  the  existing 
state  of  ihm^^^Ohhoy  Chum  Sircar  v.  ffari  Nath  Roy^  I.  L.  B. 
8CaL72. 

Landlord  and  Te]iant.^a).  When  the  relationship  of  landlord 
and  tenant  has  once  been  proved  to  exist,  the  mere  non-payment  of 
rent,  though  for  many  years,  is  not  sufficient  to  show  that  the 
relationship  has  ceased  ;  and  a  tenant  who  is  sued  for  rent  and 
contends  that  such  relationship  has  ceased,  is  bound  to  prove  that 
fjEkct  by  some  affirmative  proof,  and  more  especially  is  he  so  bound 
when  he  does  not  expressly  deny  that  he  still  continues  to  hold  the 
land  in  question  in  the  suit— ^t^n^o  Lai  Mundtd  v.  Abdool  OufooTy 
I.  L.  R.  4  Cal.  314.  Vide  also  (1)  Mohun  Maktoo  v.  Meer  Shunuool 
Hoda^  21  W.  R  5  ;  (2)  ParbtUti  Domx  v.  Ram  Chand  Bhuttacharji^ 
3  C.  L.  R.  676  ;  (3)  Dattatraya  Rayajipai  v.  Sridhar  Narayan  Rai^ 
I.  L.  R.  17  Bom.  736 ;  (4)  Ograkant  Chowdhari  v.  Moheek  Ckunder 
Bhikdar,  4  C.  L.  R.  40. 

(6).  Where  the  relation  of  landlord  and  tenant  is  proved  to  have 
existed,  it  lies  on  the  defendant  in  possession  of  the  land  to  prove 
that  the  relation  was  put  an  end  to  at  such  a  period  anterior  to  the 
suit,  as  would  entitle  the  defendant  to  rely  on  his  possession  as  adverse 
to  the  plaintiff  for  twelve  years.  Non-payment  of  rent  for  upwards  of 
twelve  years,  and  a  grant  of  pattah  by  Government  to  defendant  for 
five  years,  do  not,  when  Government  claims  no  interest  adverse  to 
plaintiff  and  plaintiff  does  not  consent  to  defendant  becoming  tenant  to 
Government,  create  any  possession  in  defendant  adverse  to  plaintiff 
Tifuchwma  Perumal  Nadan  v.  Sanguvien^  1.  L.  R.  3  Mad.  118. 

Partnership.— Ficfd  Chapter  XI,  sees.  239-266  of  the  Indian 
Contract  Act,  IX  of  1872. 

46 
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110.  When  the  question  is  whether   any   person 

Burden  of  ^®  owner  of  anything  of  which  he  is 
proof  aa  to  owner-     shown  to  be  in  possession,  the  burden 

^'  of  proving  that  he  is  not  the  owner  is 

on  the  person  who  affirms  that  he  is  not  the  owner. 

Purport  of  the  Section.— The  principle  here  formulated  only  gives 
effect  to  a  well-known  principle  of  law  common  to  all  systems  of 
jurisprudence,  that  possession  is  pritnd  facte  eyidence  of  title.  In 
the  words  of  Cockburn  C.  J.,  "  possession  is  good  against  all  the 
world  except  the  person  who  can  show  good  title."  Seisin  or  posses- 
sion of  land,  if  once  proved  to  exist  in  a  particular  person,  may  be 
and  often  should  be  presumed  to  continue  until  the  contrary  is  shown. 
Mr.  Best  says  *  where  seisin  of  an  estate  has  been  shown,  its  conti- 
.  nuance  will  be  presumed.'  Proof  of  possession  is  presumptive 
proof  of  ownership,  because  men  generally  own  the  property  which 
they  possess.  It  may,  with  equal  reason,  be  said,  that  if  the  owner- 
ship of  property  is  proved,  and  there  is  nothing  to  show  that  the 
possession  of  such  property  is  with  any  person  other  than  the  owner,  it 
may  fairly  be  presumed  to  be  with  the  owner.  Such  a  presumption 
generally  arises  in  cases  in  which  evidence  of  actual  possession  is 
impossible,  as  of  lands  incapable  of  cultivation,  jungle  or  waste  lands, 
and  lands  under  water.  In  such  cases,  all  the  proof  that  can  commonly 
be  given  is  to  show  possession  taken  or  acts  of  ownership  done  at 
some  time,  which  possession  will,  in  law,  continue  until  the  possessor 
by  his  conduct  shows  that  he  means  to  relinquish  his  possession, 
or  he  is  excluded  by  some  one  else.  But  this  is  only  a  rebuttable 
presumption,  and  one  which  is  entitled  to  more  or  less  weight, 
according  to  the  circumstances  of  each  case.* 

FosseSBion.  —Physical  possession  is  a  pure  matter  of  fact,  and 
there  is  nothing  peculiar  about  it ;  but  in  order  that  it  may  generate 
ownership,  it  is  necessary  that  the  possessor  should  hold  the  thing 
exclusively,  and  for  himself  a»  oumer.  The  exclusive  holding  is  a 
physical  fact ;  when  it  is  united  with  the  intention  to  hold  for  himself 
as  owner,  it  becomes  such  as  will  generate  a  title  by  prescription. 
When  there  is  an  intention  to  hold  a  thing  as  owner,  it  is  not  neces- 
sary that  it  should  be  enjoyed  in  any  particular  way,  but  it  is  sufficient 
that  some  overt  act  is  done  upon  the  thing  in  the  execution  of  such 
intention. 

Possession  is  not  necessarily  the  same  thing  as  actual  user.  The 
nature  of  the  possession  is  to  be  looked  for  and  the  evidence  of  its 
continuance  must  depend  upon  the  character  and  condition  of  the 

*  Vick  Mano  Mohun  Ghoie  v.  JIathura  Mohun  Bay,  I.  L.  B.  7  Cal  825. 
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land  in  dispute.  Land  is  often  either  permanently  incapable  of  actual 
enjoTment  in  any  of  the  customary  modes  as  by  residence  or  tillage 
or  receipt  of  a  settled  rent.  It  may  be  incapable  of  any  beneficial 
use,  as  in  the  case  of  land  covered  with  sand  by  an  inundation  ;  it  may 
produce  some  profit,  but  trifling  in  amount,  and  only  of  occasional 
occurrence  as  is  often  the  case  with  jungle  land.  In  such  cases  it 
would  be  unreasonable  to  look  for  the  same  evidence,  of  possession 
as  in  the  case  of  a  house  or  cultivated  field.  All  that  can  be  required 
is  that  the  plaintiff  should  show  such  acts  of  ownership  as  are  natural 
imdcr  the  existing  condition  of  the  land,  and  in  such  cases  when  he 
has  done  this,  his  possession  is  presumed  to  continue  as  long  as  the 
state  of  the  land  remains  unchanged,  unless  he  is  shown  to  have 
been  dispossessed.  Lands  again  may,  by  natural  causes,  be  caused 
wholly  out  of  the  reach  of  their  owner,  as  in  the  case  of  diluvion  by 
a  river.  In  such  a  case  if  the  plaintifiP  shows  his  possession  down  to 
the  time  of  the  diluvion,  his  possession  is  presumed  to  continue 
as  long  as  the  lands  continue  to  be  submerged — Rally  Charun  Sahoo 
V.  Secretary  of  State  for  Indioy  I.  L.  R  6  CaL  725 ;  Mano  Mohun 
Ghose  V.  Mothura  Mohun  Roy^  I.  L.  R.  7  CaL  225.  When  lands, 
which  have  been  in  such  a  condition  as  to  be  incapable  of  enjoyment 
in  the  ordinary  modes,  are  reclaimed  and  brought  under  cultivation, 
the  change  is  in  many  instances  gradual  and  difficult  of  observation 
while  in  progress.  Diluviated  land  may  take  years  to  reform.  Jungle 
land  is  often  brought  under  cultivation  furtively  by  squatters  clearing 
a  patch  here  and  a  patch  there  at  irregular  intervals  of  tima  So 
that  it  may  be  a  matter  of  extreme  difficulty  to  prove  as  to  any  piece 
of  land,  the  exact  date  at  which  its  condition  became  altered.  And 
as  the  plaintiff,  who  has  complied  with  the  conditions  we  have  indi- 
cated, is  in  the  absence  of  dispossession  presumed  to  continue  in 
possession  as  long  as  the  state  of  the  land  remains  unchanged,  it  is 
es^ntial  to  enquire  on  whom  the  burden  of  proof  of  the  date  of  the 
change  lies.  The  true  rule  appears  to  us  to  be  this.  That  where 
land  has  been  shown  to  have  been  in  a  condition  unfitting  it  for  actual 
enjoyment  in  the  usual  modes  at  such  a  time,  and  under  such  cir- 
cumstances that  that  state  naturally  would,  and  probably  did, 
continue  till  within  twelve  years  before  suit,  it  may  properly  be  pre- 
sumed that  it  did  so  continue,  and  that  the  plaintiff's  possession 
continued  also,  until  the  contrary  is  shown.  This  presumption  seems 
to  us  to  be  reasonable  in  itself,  and  in  accordance  with  the  legal 
principles  now  embodied  in  sec.  114  of  the  Evidence  Act  Vide 
remarks  of  Wilson  J.,  in  Mahomed  Ali  Khan  v.  Khaja  Abdul  Otmny^ 
L  L.  R  9  CaL  (F.  B.)  744. 

Where  land,  the  right  to  which  is  disputed,  has  been  uninhabited 
and  uncultivated,  and  no  acts  of  ownership  by  any  person  can  be 
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proved  to  have  been  exeroiaed  over  it^  it  is  olten  Deoeeeary  for  the 
purpose  of  deoiding  the  question  of  limitation,  to  rdy  upon  slight 
evidence  of  possession,  and  sometimes  possession  of  the  ac^mning 
land,  coupled  with  the  evidence  of  title,  such  as  grants  or  leases,  and 
the  Courts  .are  justified  in  presuming  under  such  circumstances  that 
the  party  who  has  the  title  has  also  the  possession.* 

In  the  cases  mentioned  below,  the  proposition  was  affirmed  that 
proof  of  quiet  possession  at  the  time  of  disturbance  is  enough  to 
establish  a  primA  facie  case  against  a  trespasser— (I)  Khajcih  BnaeC' 
•Uah  Chowdhary  v.  Kuhen  Sunder  SurmOy  8  W.  R  886  ;  (2)  Ayeeha 
Bibi  V.  Kanhya  Mollah,  12  W.  B.  146;  (Z)  Dahfi  Sahoo  v.  Sheiik 
Tameeeooddeeny  10  W.  R  102  ;  (4)  Mahomed  Bvus  v.  Ahdool  Kareen^ 
SO  W.  R  468  ;  (5)  Ram  Chundra  Chowdhary  v.  Brcjo  Nath  Sarma^ 
d  R  L  R  App.  109  ;  (6)  Pemraj  Bhahaniram  v.  J^aryan  Shtvaram 
KkUtiy  I.  L.  R  6  Bom.  (F.  B.)  215 ;  (7)  Kruhnarav  TashvafU  r. 
Vasudeb  Apaji  Ghotikar,  L  L.  B.  8  Bom.  371  ;  (8)  Mohabir  Pershad 
▼.  Mohabeer  Singly  L  L.  R  7  CaL  591 ;  (9)  Brcjo  Sunder  Goesami 
▼.  Koylash  Chunder  Kur,  11  C.  L.  R  133  ;  (10)  Lachho  v.  ffur  Shahoi^ 
I.  L  R  12  AIL  46;  (11)  Shama  Soondari  Debt  y.  The  Collector  of 
2laldah,l%  W.  R  164 ;  (12)  THlochun  Okoee  ▼.  Koylash  Nath 
Bhuttacharji,  12  W.  R  175  ;  (13)  0<mr  Paroy  v.  Wooma  Sundari 
Debty  12  W.  R  472  ;  (14)  DaUari  Mahanti  v.  Juggobwndhu  Mahanti^ 
23  W.  R  293. 

But  a  contrary  view  has  been  taken  in  the  cases  noted  below. 
In  them  it  has  been  laid  down  that  "  mere  previous  possession  will 
not  entitle  a  plaintiff  to  a  decree  for  the  recovery  of  possession 
except  in  a  suit  under  sec  9  of  the  Specific  Belief  Act,  1877,  which 
must  be  brought  within  six  months  from  the  date  of  dispossession  ' 
—(1)  Parmeihw  Chowdhary  v.  Brojolal  Chowdhary ,  I.  L.  R  17  CaL 
256 ;  (2)  Brtata  Houein  v.  Beni  Mistry,  I.  L.  R  9  CaL  130 ;  (3) 
Ikbi  Charan  Boido  v.  Issur  Chunder  Manji,  I.  L.  R  8  CaL  39  ;  (4) 
Eawa  Manji  v.  Khowae  NussiOy  5  0.  L.  R  278  (view  taken  by  Mr- 
Justice  Prinsep).  These  cases  were  all  founded  upon  a  passsge  in 
the  judgment  of  their  Lordships  in  Wise  v.  Ameerunnissa  Khatoon^ 
L.  R  7  I.  A.  73.  Vide  also  (5)  Ameer  Bxbi  v.  T%ikroonnis9a  Begum^ 
7  W.  R  332  ;  (6)  Montavi  Maenooddin  v.  Orish  Chunder  Rai  ChoW' 
dhary^  7  W.  R  230 ;  (7)  Chunder  Monee  Chowdhrain  v.  Rajkishore 
Shaha,  5  W.  R  246. 

Pos8es8ion.--<k>nilicti]ig  Evidence  of.--"  In  the  midst,  tha^efor^^ 
of  this  conflicting  evidence,  their  Lordships  think  it  right  to  consider 
whether  there  is  any  presumption  to  be  derived  from  the  other  parts 
of  the  case  in  favour  of  the  one  side  or  the  other.    Now  the  ordinary 

•  yiAt  Mohim  Vhundra  i>ey  8arkar  v.  Burr<iial  iSanNrr,  I.  L.  E.  8  <W.  706. 
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presomptioQ  would  be  that  poaseeBion  went  with  the  title.  The  pre- 
Bumption  cannot,  of  coone,  be  of  any  avail  in  the  presence  of  clear 
evidence  to  the  contrary  ;  but  where  there  is  strong  evidence  of  posses- 
sion, as  there  is  here  on  the  part  of  the  respondents,  opposed  by 
evidence  apparently  strong  also  on  the  part  of  the  appellant,  their 
Lordships  think  that,  in  estimating  the  weight  due  to  the  evidence 
on  both  sides,  the  presumption  may,  under  the  peculiar  circumstances 
of  this  case,  be  regarded ;  and  that  with  the  aid  of  it,  there  is  a 
stronger  probability  that  the  respondents'  case  is  true  than  that  of 
the  appellant"  Vide  Runj^t  Fanday  v.  Ooberdhun  Rani  Fanday^ 
SO  W.  R  26.  See  also  Dkarm  Singh  v.  Ear  Fmhad  Singk^  I.  L.  R 
IS  CaL  38. 

PoBsession.— Beel  Iiaads.^A  originally  owned  two  semindaries 
between  which  lay  a  heel^  or  marsh,  of  which  he  also  owned  the  fishery. 
One  of  the  zemindaries  was  sold  and  purchared  by  B,  but  the 
bed  fishery  still  continued  with  the  remaining  stemindary  held  by  A. 
After  the  sale,  certain  lands  reclaimed  from  the  bed  were,  for  some 
years,  held  by  B  as  part  of  his  purchased  semindary.  A  instituted  a 
summary  suit  under  Act  IV  of  1840,  and  was,  by  an  order  of  the 
Magistrate,  put  in  possession  of  these  lands.  B  brought  a  regular 
suit  against  A  to  recover  the  lands,  and  set  aside  this  order.  Held^ 
(reversing  the  decisions  of  the  Courts  below)  that  it  was  necessary  for 
B  to  show  a  better  title  to  the  land  than  A  could  produce.  It  was  not 
enough  for  him  to  prove  possession  anterior  to  the  Magistrate's  order 
under  Act  IV  of  1840.  The  presumption  was  that  the  land  of  the 
heel  belonged  to  A,  who  had  admittedly  owned  both  estates  beforei 
and  had  retained  the  fishery  of  the  heel  after  the  auction-sale.  B 
ought  to  have  shown  when  and,  how,  if  at  all,  the  right  to  the  fishery 
and  the  right  to  the  soil  were  severed— i2a;a  BurdaeatU  Roy  v.  Babof> 
Chunder  Coomar  Roy^  I.  L.  B.  12  Moo.  I.  A  145. 

Poesessian.— Dilaviated  Lands.— (a).  In  the  case  of  lands  gradu. 
ally  diluviated  and  gradually  reformed,  if  the  diluviation  has  been 
more  than  twelve  years  before  suit,  the  claimant,  unless  he  can  show 
possession  since  the  reformation,  must  at  least  show  that  he  was  in 
possession  down  to  the  date  of  the  diluviation.  When  the  true  owner 
is  in  possession  at  the  time  of  diluviation,  his  possession  is  presumed 
to  continue  as  long  as  the  land  continues  submerged,  probably  also 
afterwards  until  he  is  dispossessed.  But  the  burden  of  proof  would 
be  upon  the  plaintiff  to  prove  his  case  either  by  showing  the  dispos- 
session to  have  been  in  fact  within  twelve  years,  or  that  the  sub- 
mergence has  continued  down  to  within  twelve  years,  so  that  his 
possession  cannot  have  been  interfered  with  mot^  than  twelve  years 
ago— ifano  J/oAim  Qhoee  t.  Mathwra  Hohun  Ray^  I.  L.  B.  7  CaL  225. 
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This  case  followed  Kali  Chum  Sahu  v.  The  Secretary  of  StaU^ 
1.  L.  R.  6  CaL  725  and  Radha  Govtnd  Ray  Saheh  v.  Inglts,  7  C.  L.  R. 
(P.  C.)  364,  and  distiDguished  Koomar  Ranjit  Singh  v.  Schoene^ 
Kilbum  dt  Co.,  4  C.  L.  R.  390  ;  Ookool  Kristo  Sein  v.  J)aridy  23  W.  R. 
443  ;  and  Mahomed  Ibrahim  y.  MonHson,  1.  L.  R.  6  Cal.  36. 

(6).  In  the  case  of  Kali  Chum  Sahu  y.  The  Secretary  of  State, 
I.  L.  R.  6  CaL  725,  it  was  held  that  where,  in  a  suit  for  possession  of 
jungle  land  or  of  land  which  has  been  diluviated  and  which  is  alleged 
to  have  been  wrongfully  taken  possession  of  by  the  defendant,  the 
plaintiff  gives  primd  facte  proof  of  his  title,  the  onus  is  upon  the  de- 
fendant to  show  that  he  (the  defendant)  has  acquired  a  statutory  title 
by  a  twelve  years'  adverse  possession  which  has  put  an  end  to  the 
plaintiff's  right.  Qarth  C.  J.  remarked  :  "  Now  it  seems  to  me  very 
clear,  that  if  the  plaintiffs,  in  a  case  of  this  kind,  could  show  that  the 
land  in  question  was  in  fact  a  part  of  their  mouzah  of  which 
they  had  been  in  possession  before  it  was  diluviated,  their  possession 
must  be  considered  in  law  as  continuing  during  the  time  of  the  dilu- 
vion,  and  indeed  until  they  were  dispossessed  by  some  other  party. 
It  is  not  because  land  becomes  covered  with  water,  and  it  therefore 
becomes  difficult  or  impossible  for  the  owner  to  turn  it  to  any  useful 
purpose,  that  it  therefore  ceases  to  be  in  the  owner's  possession.  It 
seems  to  me  that  the  possession  of  the  owner  in  such  a  case  must 
be  deemed  to  continue  during  the  diluvion,  and  until,  in  fact,  ho  is 
proved  to  have  been  dispossessed  by  some  other  person,  and  I  think 
that  this  view  of  the  law  is  quite  in  accordance  with  Lope^a  case,  13 
Moo.  I.  A.  467,  and  with  the  decision  of  the  Privy  Council  in  Radha 
Proiod  Singh  v.  Ram  Coomar  Singh,  1  C.  L.  R  259." 

(<j).  The  doctrine  in  Lope^s  case  (13  Moo.  I.  A.  467)  that  diluviated 
lands,  reforming  on  their  old  site,  remain  the  property  of  their  original 
owner,  does  not  apply  to  lands  in  which,  after  their  reformation,  an 
indefeasible  title  has  been  acquired  by  long  adverse  possession  or 
otherwise— i2<wtta  Prosaud  Singh  v.  The  Collector  of  Shahabad, 
I.  L.  R.  3  CaL  796. 

{d).  Vide  Mohini  Mohan  Dae  v.  Kriehna  Kieeore  Dutt  Poddar^ 
I.  L.  R.  9  CaL  802. 

FossessioiL—Julkar.— In  a  dispute  about  julkurs  between  the 
proprietors  of  neighboiuring  estates,  where  the  title-deeds  of  the  two 
parties  do  not  specifically  mention  the  particular  piece  of  land  or 
water  in  contest,  the  title  of  the  parties  must  depend  on  the  fact  as 
to  which  of  them  has  been  in  possession— ^Aama  Soondari  v.  The 
Collector  of  Maldah,  12  W.  R.  164. 

Possession  as  Mortgagee.— (a).  The  plaintiff  sued  to  redeem 
certain  land,  ailing  that  it  had  been  mortgaged  by  his  father  to 
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the  defendant  in  1854-55.  The  defendant  denied  the  mortgage,  and 
allied  that  he  purchased  it  under  a  deed  of  sale  from  the  plaintiff's 
father  in  1849,  and  had  ever  since  been  in  his  possession  as  owner* 
The  High  Court  held  that :  "According  to  sec.  110  <rf  the  Evidence 
Act,  possession  is  primd  facte  evidence  of  a  complete  title  ;  any  one 
who  would  oust  the  possessor  must  establish  a  right  to  do  so ;  and 
possession  unexplained,  held  for  twelve  years,  would,  according  to 
Shamhhuhhai  Karaandas  v.  Skirlaldas  Sada  Shivdas  Desat,  I.  L.  R. 
4  Bom.  89,  itself  constitute  a  complete  title  not  qualified  by 
an  assertion  of  the  holder  that  he  purchased  ^m  this  or  that 
person.  The  assertion  of  ownership  at  all  implies  some  lawful 
acquisition  of  title,  and  the  effect  of  possession  as  owner  cannot  be 
impaired  by  the  surplus  statement  that  the  holder  acquired  by  the 
mode  of  acquisition  most  serviceable  to  a  holder  for  a  shorter  period. 
Here  the  defendant  Ram  Chandra  has  held  undoubtedly  for  about 
thirty  years,  and  in  such  a  case  any  one  who,  after  the  lapse  of  so 
long  a  time,  comes  forward  seeking  to  make  him  a  mere  mortgagee, 
must  prove  his  own  right  as  mortgagor  clearly  and  indefeasibly — 
Ham  Chundra  Apaji  v.  Balaji  Bhaurav,  I.  L.  R.  9  Bom.  137.  Vide 
also  (1)  Sevaji  Vijaya  Raghunatha  Valoji  Kristnan  Qopalkar  v.  Chinna 
Nayana  Chetti^  10  Moo.  I.  A.  151  ;  (2)  Ratan  Kuar  v.  Jiwan  Singht 
L  L.  R.  1  AIL  (F.  B.)  194. 

(&).  There  is  a  clear  distinction  as  to  the  onu$  of  proof  between 
cases  where  a  plaintiff  sues  for  possession  of  land  by  redemption  of 
mortgage  and  cases  where  the  defence  to  a  suit  for  possession  of  land 
is  twelve  years'  adverse  possession  by  the  defendant.  In  each  case 
the  plaintiff  must  plead  his  title,  and  if  that  title  is  in  issue,  he 
must  make  it  out  by  at  least  primd  facie  evidence  before  the  defendant 
can  be  put  to  proof  of  his  defence.  When  the  defence  is  twelve  years' 
adverse  possession,  the  defendant  must  plead  and  make  out  the  title 
he  alleges,  and  thus  show  that  the  title  of  the  plaintiff,  which  other- 
wise had  been  proved  or  admitted,  was  lost.  In  a  suit  for  possession 
of  land  by  redemption  of  mortgage,  the  very  nature  of  which 
pre-supposes  that  the  possession  of  the  defendant  or  his  predecessor 
was  lawful,  the  plaintiff  must,  in  his  plaint,  show  the  title  upon  which 
he  relies,  and  therefore  a  title  subsisting  at  the  date  of  suit,  unless 
he  gives  primd  facie  evidence  to  show  that  he  is  within  time,  he  fails 
to  prove  his  title  or  subsisting  right  to  the  property— Par«ia7kinci7 
Misr  V.  Sahib  Ali,  11  AIL  438. 

(c).  In  the  case  of  Servaji  Vijaya  Raghanadha  Valoji  Krietram 
OopaXar  v.  Chinna  Nayana  Chetti,  10  Moo.  I.  A.  151,  their  Lordships 
of  the  Privy  Council  said  :  **  A  plaintiff  who  alleges  that  his  ancestors 
forty-four  years  ago,  made  a  mortgage  to  the  ancestor  of  the  present 
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possessor  of  a  property,  and  by  yirtae  thereof  seeks  to  dispossess 
the  present  possessor,  must  prove  his  case  clearly  and  indefeasibly. 
He  must  succeed  by  the  strength  of  his  own  title  and  not  by  reason 
of  the  weakness  of  the  opponent's.  It  would  be  contrary  to  all 
principles  of  law  and  justice,  that  upon  such  an  allegation  a  plaintifif 
should  be  able  to  require  the  present  possessor  to  prove  his  title,  and 
if  he  failed  in  doing  so,  to  dispossess  him  of  the  land  in  question. 

Possession.— Bead  Land.— Where  the  land  along  a  path  which  at 
one  time  formed  a  public  road,  biit  is  no  longer  used  or  required  as 
such,  belongs  on  one  side  to  one  party  and  on  the  other  to  another, 
and  no  evidence  is  offered  by  either  of  the  parties,  as  to  the  site  of 
the  road  being  his  property,  the  presumption  is  that  it  belongs  to 
both  the  adjoining  proprietors,  half  to  one  and  half  to  the  other  up 
to  the  middle  of  the  road — MobarucJk  8aha  Fakeer  v.  Sheikh  Toofani, 
2  C.  L.  R.  446, 

Possession  withont  title  and  dispossession  by  a  wrong-doer.— 

(a).  The  plaintiff  was  in  possession  of  the  property  in  dispute  for 
six  years  past  without  any  title,  and  his  possession  was  wilfully, 
improperly,  and  illegally  interfered  with  by  the  defendant  who  had 
no  title.  The  plaintiff  churned  relief  under  sec.  42  of  the  Specific 
Relief  Act.  The  High  Court  (Petheram  C.  J.  and  Norris  and  Beverley 
J  J.)  dismissed  the  plaintiffs  suit  saying  :  ^  That  sec.  42  was  passed 
for  the  purpose  of  enabling  persons  who  have  a  title,  and  whose  title 
has  been  threatened,  to  bring  an  action  for  the  purpose  of  having 
that  title  declared,  but  such  an  action  seems  to  us  to  be  absolutely 
inappropriate  in  cases  in  which  the  person  has  no  title  whatever, 
because  we  cannot  give  a  declaration  of  somethmg  that  is  untrue, 
we  cannot  declare  that  this  person,  the  plaintiff,  has  a  title,  when, 
as  a  matter  of  fauct,  it  is  shown  he  has  none."  Their  liordships  of 
the  Privy  Council  allowed  the  appeal  against  the  judgment  of  the 
High  Court  observing  :  "  The  possession  of  the  plaintiff  was  sujfi- 
cient  evidence  of  title  as  owner  against  the  defendant.  By  sec.  9  of 
the  Specific  Relief  Act  (Act  I  of  1877),  if  the  plaintiff  had  been 
dispossessed  otherwise  than  in  due  course  of  law,  he  could,  by  a  suit 
instituted  within  six  months  from  the  date  of  the  dispossession, 
have  recovered  possession,  notwithstanding  any  other  title  that  might 
be  set  up  in  such  suit.  If  he  could  thus  recover  possession  from  a 
person  who  might  be  able  to  prove  title,  it  is  certainly  right  and  just 
that  he  should  be  able,  against  a  person  who  has  no  title  and  is  a 
mere  wrong-doer,  to  obtain  a  declaration  of  title  as  owner,  and  an 
injunction  to  restrain  the  wrong-doer  from  interfering  with  hia 
possession  "—/tmati^  Arif  v.  Mahomsd  Ohow,  I.  L.  R.  20  CaL 
(P.  C.)  834. 
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(6).  In  the  case  of  Arumuffam  Cketti  v.  Perrti/annan  Servat,  25 
W.  R.  W,  their  Lordships  of  the  Privy  Ooancil  held  a  view  similar 
to  the  view  expressed  in  Ismail  Ariff  v.  Mahomed  Ohous,  They  said  : 
"  Now,  if  the  allegation  of  forcihle  dispossession  had  heen  made  out, 
the  case  of  the  Nagarattas  (the  plaintiffs)  would,  bo  doubt,  be  an 
extremely  strong  one.  It  would  probably  have  been  inferred  from  the 
evidence  that  their  possession  up  to  the  date  of  that  forcible  act  had 
been  consistent  with  the  title  which  they  alleged.  But  since  they 
have  failed  to  prove  the  diposseseion  alleged,  we  have  to  deal  with  a 
possession  on  the  part  of  the  defendants  which  is  not  shown  to  have 
commenced  in  wrong,  and  the  plaintiff  can  only  disturb  that  by 
proving  distinctly  a  superior  title." 

Inataaces  in  which  proof  of  title  was  held  Becessavy.— (a).  An 
order  made  under  sec  56  of  Beng.  Act  VII  of  1876  preveuta  the  person 
against  whom  it  is  made  from  relying  oi>  his  previous  possession 
in  a  subsequent  suit  for  confirmation  of  possession.  An  order  made 
under  sec  52  of  the  same  Act  has  not  that  effect— Omrunissa  Bibi 
V.  DUawar  Alt  Khan,  I.  L.  R  10  Cioil.  350.  But  see  Modan  Mohan 
Poddar  v.  Bhogo  Manto  Poddar,  I.  L.  R  8  CaL  923. 

(6).  The  plaintiff  sought  to  recover  possession  of  certain  lands, 
alleging  that  he  had  been  dispossessed;  The  defendants,  who  were 
in  possession,  alleged  that,  at  an  auction^sale,  the  plaintiff  had  bought 
the  lands  benami  for  the  defendants*  JBeld,  that  the  burden  of  prov- 
ing a  primd  facie  case  that  the  land  belonged  to  the  plaintiff  was  on 
him — Hariram  v.  Rajcoomar  Opadhya^  I.  L.  R.  8  CaL  756. 

(cX  Where  it  was  declared  that  the  appellant  having  been  put  by 
the  Court,  in  India,  in  possession  of  the  property  in  dispute,  and  the 
respondents  having  been  directed  to  bring  a  civil  suit  to  assert  their 
claim  to  such  property,  and  having  brought  this  suit  accordingly,  it 
was  incumbent  on  the  respondents  to  prove  some  title  to  such  land 
before  the  appellant  waa  called  upon  to  make  out  his  title — Ram 
Button  Bat  v.  Fmrook-un-nissa  Begum,  4  Moo.  I.  A.  233. 

(cQ.  Where  a  party  seeks  to  turn  out  another  in  possession  of  chur 
land,  which  the  plaintiff  claims  as  a  part  of  a  mehal  purchased  by 
him  from  Government,  the  suit  is  in  the  nature  of  an  ejectment  suit, 
and  the  plaintiff  must  recover  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary.  It  is  immaterial 
in  such  a  case  to  consider  whether  or  not  the  land  is  the  property 
of  the  defendant,  because,  unless  it  is  proved  to  be  the  property  of 
the  plaintiff,  the  latter  is  not  entitled  to  turn  out  the  former— i^nee 
Shomomoyee  v.  WaU(m  dk  Co.,  20  W.  R  (P.  C.)  211. 

(«).  In  a  case  for  recovery  of  possession  after  ouster  in  which  the 
plaintiff  is  held  to  have  a  bad  title,  whilst  the  title  of  the  defendant 
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in  possession  has  not  been  enquired  into,  the  plaintiff  cannot  oust  the 
defendant  in  possession  simply  by  proving  anterior  possession,  but 
must  prove  title— ifuMt  JtJcroonnma  Begum  v.  Muut,  Mogul  Jan, 
Bibi,  8  W.  R.  370. 

(f).  One  of  the  clainiants  in  a  case  of  disputed  boundaries  was 
ill  possession  by  virtue  of  a  Magistrate's  order  made  under  Act  IV 
of  1840,  and  it  was  held  that  it  lay  on  the  party  seeking  to  oust  him 
to  show  a  better  title  to  the  laud  claimed  than  that  of  the  party  in 
possession— ^araciailran^A  Rax  v.  Chundra  Kumar  Eaty  12  Moo.  I.  A. 
145.   Vide  also  Kali  Narain  Basu  v.  Anajida  Moyi  Ouptct^  21  W.  R.  79. 

Instances  in  which  proof  of  title  was  held  not  necessaiy.^a).  A 
suit  for  damcbges  for  the  value  of  fruit-crops  taken  away  by  the  defend- 
ant from  a  garden  alleged  to  be  in  the  plaintiff's  possession,  can  be 
sustained  on  the  finding  that  the  plaintiff  was  in  possession  up  to 
the  date  of  the  institution  of  the  suit ;  it  is  not  necessary  for  him 
to  prove  his  title  to  the  land,  unless  the  plaintiff  shows  a  better 
title— Lep  Singh  Kkasia  v.  Nimar  Kkasia,  I.  L.  B.  21  CaL  244.  Vide 
also  Ram  Mohan  Doss  v.  Jhuproo  Doss,  14  W.  R.  41. 

(6).  The  defendant  in  a  suit  for  mesne  profits  had  a  right  to 
have  the  question  of  title  tried  ;  but  the  prior  possession  of  the  plaintiff, 
to  which  he  had  been  restored  under  the  Act  XIV  decree,  was 
sufficient  primd  -facie  evidence  of  his  title  to  warrant  a  decree  in 
his  favor  against  the  defendant  for  mesne  profits  unless  she  could 
prove  a  better  title.  Vide  remarks  of  Sir  Barnes  Peacock  C.  J.,  in 
Badha  Charan  Ohatak  v.  Zamirunniesa  Khatun^  11  W.  R.  83. 

(c).  A  zemindar  has,  as  such,  a  primd  facie  title  to  the  gross  collec- 
tions of  all  the  mouzahs  or  villages  within  his  zemindary,  and  the 
burden  of  proof  is  upon  a  person  who  seeks  to  defeat  that  right  by 
proving  that  he  is  entitled  to  an  intermediate  tenure — Prahlad  Sen  v. 
Durga  Peraad  Tewariy  12  Moo.  I.  A.  331. 

{d).  The  above  principle  applies  when  the  zemindar  or  an  assignee 
or  lessee  of  his  rights  demands  possession  of  the  land  fh)m  a  person 
who  is  uuable  to  prove  a  tenancy  or  other  right  of  continuing  to 
occupy— (1)  Bam  Main  Mohurrir  v.  Alimuddin,  20  W.  R  374 ;  (2) 
Bajkisshen  Mukerji  v.  Fii/ari  Mohan  Mukerji^  20  W.  R.  421 ;  (3) 
Batai  Ahir  v.  Bhagabati  Koer,  11  C.  L.  R.  47a 

Jote-tenancy.— In  a  suit  to  recover  possession  of  certain  land 
described  as  khae  kham>ar,  of  which  plaintiff  had  been  forcibly 
dispossessed,  defendants  claimed  to  hold  the  land  by  way  of  perma- 
nent jote  for  forty  years,  and  contended  that  plaintiffs  had  no  right 
except  to  receive  rents.  Held,  that  as  defendants  admitted  the 
ownership  to  be  with  the  plaintiff,  and  prayed  to  be  allowed  to  hold 
possession    under  the  jote-tenancy,  the  burden  of  proof  lay  with 
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the  defendants — Hwrree  Mohan  Poddar  v.  Ourreehoollah  MtUlick, 
22  W.  R.  417.  Vide  also  decisions  to  be  found  in  19  W.  K  188  ; 
20  W.  R.  374. 

111.  Where  there  is  a  question  as  to  the  good 

faith  of  a  transaction  between  par- 

fR^L  tean^     ti^s,  one  of  whom  stands  to. the  other 

*'iT  u^^rei^     ^^  *  position  of  active  confidence,  the 

tion  of  active    burdcn  of  proving  the  good  faith  of 

confidence.  ,  ,.         .  .i  i 

the  transaction  is  on  the  party  who 
is  in  a  position  of  active  confidence. 

Illustrations. 

(a).  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is  in 
question  in  a  suit  brought  by  the  client.  The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  attorney. 

(b).  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a 
father  is  in  question  in  a  suit  brought  by  the  son.  The  burden 
of  proving  the  good  faith  of  the  transaction  is  on  the  father. 

Purport  of  the  Section. — This  section  lays  down  the  principle  of 
English  law  which  is  applied  in  judging  of  the  fairness  of  transac- 
tions between  legal  practitioners  and  their  clients,  medical  practi- 
tioners and  their  patients,  spiritual  advisers  and  members  of  their  con- 
gregations, trustees  and  their  cestui  que  trust,  and  guardians  and  wards. 
In  the  case  of  Sital  Prasad  y.  Parhhu  Lai,  I.  L.  R.  10  All.  636,  Straight 
J.  made  the  following  observations  : — "  But  what  the  Courts  in  this 
country  will  do  is  to  see  that  where  one  person  is  so  situated  as  to 
be  under  the  control  and  influence  of  another,  such  other  does  not 
unduly  or  unfairly  exercise  that  influence  and  control  over  such  per- 
son for  his  own  advantage  or  benefit,  or  for  the  advantage  or  benefit 
of  some  religious  object  in  which  he  is  interested,  and  will  call  upon 
him  to  give  clear  and  cogent  proof  that  the  transaction  complained 
of  was  such  a  one  as  the  law  would  support  and  recognise.  No  doubt, 
there  is  one  class  of  cases  in  which  there  being  no  fiduciary  or  quasi 
fiduciary  relation  between  the  parties,  Courts  of  Equity  have  inter- 
fered with  eontracts  into  which  the  persons  claiming  relief  have 
entered  upon  various  grounds.  But  in  such  cases  they  have  required 
that  the  parties  seeking  that  relief  should  themselves  establish  their 
title  to  relief.  On  the  other  hand,  where  a  fiduciary  or  qv,asi  fiduciary 
relation  had  existed,  Courts  of  Equity  have  always  placed  the  burden 
of  sustaining  the  transaction  upon  the  party  benefited  by  it,  requiring 
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him  to  show  that  it  was  of  an  unobjectionable  character,  and  one 
which  it  ought  not  to  disturb."  This  principle  is  recognised  in  the 
law  of  evidence  in  this  country  and  has  been  embodied  in  this  section^ 
In  this  country,  the  position  of  the  women  is  such  that  a  strict 
observance  of  this  rule  is  urgently  required,  and  the  Courts  would 
act  rightly  in  throwing  the  burden  of  proving  the  good  faith  of  the 
transaction  between  the  parties,  on  the  party  who  has  been  in  the 
fiduciary  position.  The  High  Court  in  the  case  of  Kanye  Lai  Jahorm 
V.  Kamini  Dabiy  reported  in  the  Englishman  newspaper  of  March 
28th,  1867,  and  referred  to  in  Roop  Narain  Singh  v.  Oudadher  Per$had 
Narain^  9  W.  R.  297,  said  :  "  A  Hindoo  purdanashin  woman  is  entitled 
to  receive  in  this  Court  that  protection  which  the  Court  of  Chanceiy  in 
England  always  extends  to  the  weak,  ignorant,  and  infirm,  and  to  those 
who,  for  any  other  reason,  are  specially  likely  to  be  imposed  upon  by 
the  exertion  of  undue  influence  over  them.  The  undue  influence  is 
presumed  to  have  been  exerted  unless  the  contrary  is  shewn.  It  is, 
therefore,  in  all  dealings  with  those  persons  who  are  so  situated, 
always  incumbent  on  the  person  who  is  interested  in  upholding  the 
transaction  to  show  that  its  terms  are  fair  and  equitable.  The  most 
usual  mode  of  discharging  this  ornts  is  to  shew  that  the  lady  had 
good  independent  advice  in  the  matter,  and  acted  therein  altogether 
at  armslength  from  the  contracting  party."  The  judgment  then 
went  on  to  add,  "for  the  like  reason,  the  same  burden  of  proof 
lies  on  any  one  who  standing  before  the  Court  in  reliance  upon 
a  contract  made  with  any  one,  whether  purdanashin  or  other,  towards 
whom  he  is  in  any  fiduciary  position  relating  to  the  subject  of  con- 
tract" 

In  the  class  of  cases,  i^.,  those  which  arise  from  some  peculiar  con- 
fidential or  fiduciary  relation  between  the  parties,  there  is  often  to 
be  found  some  intermixture  of  deceit,  imposition,  overreaching,  un- 
conscionable advantage,  or  other  mark  of  direct  and  positive  fraud. 
But  the  principle  on  which  Courts  of  Equity  act  in  regard  thereto 
stands,  independent  of  any  such  ingredient,  upon  a  motive  of  general 
public  policy  ;  and  it  is  designed,  in  some  degree,  as  a  protection  to 
the  parties  against  the  efiects  of  overweening  confidence  and  self-de- 
lusion, and  the  infirmities  of  hasty  and  precipitate  judgment  These 
Courts  will,  therefore,  often  interfere  in  such  cases,  where,  but  for 
such  a  peculiar  relation,  they  would  either  abstain  wholly  from 
granting  relief,  or  would  grant  it  in  a  very  modified  and  abstemious 
manner.^ 

Application  of  the  Rule.— It  must  be  observed  that  the  rule  laid 
down  by  this  section  applies  only  in  transactions  between  the  parties ; 

•  Vide  story's  Equity  Jurisprudence,  Qrigsby's  Bd.,  see.  807. 
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thus,  where  A,  on  attaining  majority,  sued  to  set  aside  a  compromise 
effected  by  his  guardian  in  a  suit  against  the  guardian  on  account  of 
debts  of  A's  father,  on  the  ground  that  the  compromise  was  coUusiyei 
it  was  held  that  the  burden  of  proof  lay  on  A  to  show  collusion  and 
fraud,  and  that,  in  absence  of  proof,  the  suit  must  be  dismissed — 
Lekraj  Roy  v.  Mahtah  Chund^  7  Mad.  Jurist,  186. 

In  addition  to  the  instances  of  the  application  of  the  rule  supplied 
by  the  illustrations,  the  following  may  also  be  mentioned  : — *'  Where 
a  guardian  or  other  person  standing  in  the  place  of  a  parent  purchases 
or  takes  a  gift  of  property  from  his  ward  before  or  immediately  after 
the  latter  has  come  of  age  :  where  a  minister  of  religion,  medical  attend- 
ant, or  other  person  has,  through  the  means  of  a  position  presenting 
peculiar  opportunities,  acquired  special  confidence.  Agents,  trustees, 
executors,  administrators,  auctioneers,  and  others  have  been  held  to 
fall  within  the  rule.  The  section  requires  that  the  party  on  whom 
the  burden  of  proof  is  laid  should  have  been  in  a  position  of  active 
confidence."--Field*s  Ev.,  6th  Ed.,  510. 

Mr.  Story,  in  his  Equity  Jurisprudence,  mentions  several  instances 
where  the  Courts  of  Equity  will  apply  the  general  principle  that 
wherever  confidence  is  reposed,  and  one  party  has  it  in  his  power,  in 
a  secret  manner  for  his  own  advantage,  to  sacrifice  those  interests 
which  he  is  bound  to  protect,  he  will  not  be  permitted  to  hold  any 
such  advantage :  Ist — All  contracts  and  conveyances  whereby  benefits 
are  secured  by  children  to  their  parents  ;  27id — Transactions  between 
client  and  attorney  or  solicitor,  because  the  situation  of  an  attorney 
or  solicitor  puts  it  in  his  power  to  avail  himself,  not  only  of  the 
necessities  of  his  client,  bat  of  his  good  nature,  liberality,  and  cre- 
dulity, to  obtain  undue  advantages,  bargains,  and  gratuities  ;  Zrd — ' 
Gifts  procured  by  agents,  and  purchases  made  by  them  from  their 
principals.  Such  transactions  are  scrutinized  with  a  close  and  vigilant 
suspicion,  because  the  habitual  confidence  reposed  in  the  agent  makes 
all  his  acts  and  statements  possess  a  commanding  influence  over  the 
principal ;  4th — Transactions  between  guardian  and  ward.  The  re- 
lative situation  of  the  parties  imposes  a  general  inability  to  deal  with 
each  other  ;  5^A ^Transactions  between  parties  who  stand  in  the  rela- 
tionship of  trustee  and  cestui  que  trust,  or  rather  beneficiaiy,  or  fide- 
commissary.  A  trustee  is  not  permitted  to  obtain  any  profit  or 
advantage  to  himself  in  managing  the  concerns  of  the  cestui  que 
trust,  because  the  general  rule  is  that  he  is  bound  not  to  do  an3rthing 
which  can  place  him  in  a  position  inconsistent  with  the  interests  of 
the  trust,  or  which  has  a  tendency  to  interfere  with  his  duty  in  dis- 
charging it.  This  doctrine  also  applies  to  other  persons  standing  in 
like  situation,  such  as  assignees  and  solicitors  of  a  bankrupt  or 
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insolvent  estate,  executors  and  administrators,  &c  There  are  many 
other  cases  of  persons,  standing  in  regard  to  each  other,  in  the  like 
confidential  relations,  in  which  similar  principles  apply.  Among  these 
may  be  enumerated  the  cases  which  arise  from  the  relation  of  landlord 
and  tenant,  of  partner  and  partner,  of  principal  and  surety,  and  various 
others,  where  mutual  agencies,  rl^ts,  and  duties  are  created  between 
the  parties  by  their  own  voluntary  acts  or  by  operation  of  law. 

Malarilde8.--See  sees.  14^17  of  the  Indian  Contract  Act,  where 
persons  are  exercising  legal  powers,  such  as  those  of  compulsory  pur- 
chase, or  of  dealing  with  the  surfSoce  under  a  mining  lease,  the  burden 
of  proving  bad  faith  rests  on  the  impugners  of  the  exercise  thereof^ 
James  v.  Lovely  56  L.  T.  735. 

Agent.— (a).  An  instrument  executed  by  a  widow,  after  setting 
apart  the  rental  of  villages  belonging  to  her  as  her  patrimony,  to 
defray  the  expenses  of  her  and  her  deceased  husband's  tombs,  gave 
to  her  managing  agent,  who  was  her  sole  adviser,  the  management 
of  the  endorsement  in  perpetuity  with  the  residue,  after  the  above 
expenditure  should  have  been  met,  for  himself,  so  that  a  lai^  surplus 
would  have  remained  each  year  in  his  hands,  and  he  would  have  been 
the  person  substantially  interested.  Held^  that  this  transaction  was 
within  the  well-recognised  principle  that  every  onui  was  thrown  upon 
a  person  who  fills  such  a  character  as  he  did,  of  showing  conclusively 
that  the  trans8u:tion  was  an  honest  and  a  bond  fide  one,  as  to 
which  a  woman  in  the  position  of  this  lady  had  some  independent 
advice,  or  some  opportunity  of  knowing  exactly  what  she  was  about, 
and  in  which  she  was  not  under  the  complete  influence  of  her 
manager—  Watid  Khan  v.  Ewa»  Alt  Khan,  L  L.  R.  18  CaL  (P.  C.)  535. 

(5).  Where  a  muktear,  in  consequence  of  proceedings  taken  by  him 
as  the  agent  of  his  client,  got  possession  of  property  on  her  behalf 
and  sought  to  retain  possession  adversely  to  her  on  the  ground  of 
an  alleged  contract  entered  into  with  her  when  he  undertook  to  be 
her  l^al  adviser  or  manager,  the  case  was  held  to  fall  under  the 
operation  of  the  rule  of  equity  that  a  contract  of  sale  or  conveyance 
entered  into  by  anyone  with  another  who  stands  to  him  in  a  relation 
of  confidence  or  trust  (especially  if  the  contract  is  between  attorney 
or  skilled  legal  adviser  and  client  in  respect  to  property,  the  subject 
of  advice)  is  liable  to  be  called  in  question  by  the  vendor,  and  to  be 
set  aside  at  bis  instance  if  it  be  found  that  the  other  party  made 
an  unfair  use  of  his  advantages.  In  such  oases  undue  influence  is 
presumed  until  the  contrary  is  proved,  and  it  is  incumbent  on  the 
purchaser  to  prove  that  all  the  terms  of  the  contract  are  £ur,  ade- 
quate, and  reasonable— i^  A,  Pou$hong  v.  MuuwmU  Moonia  HaUoain, 
10  W.  R.  128. 
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(c).  Where  a  muktear  sued  his  client,  a  Hindoo  widow,  upon  a 
perwannah  bearing  the  client's  seal  and  purporting  to  give  away 
valuable  properties  without  any  substantial  consideration  ;  hddy  that 
the  <mu$  was  on  the  plaintiff  to  satisfy  the  Court  fully  as  to  the 
circumstances  under  which  the  client's  seal  was  obtained,  and  to 
prove  that  the  gift  was  made  advisedly— 22amper»atM^  liiuer  v.  Ranee 
Fhodputteey  7  W.  R  99. 

Guardian  and  Ward.— This  relationship  gives  the  guardian  an 
advantage  over  his  ward  in  three  ways  :  Ist — In  the  confidence  which 
a  young  and  unsuspecting  person  places  in  apparent  integrity ;  2nd-~In 
superior,  general,  and  special  knowledge  ;  drd — In  the  influence  which 
may  be  derived  from  improper  indulgence. 

In  Hatch  v.  Hatch,  9  Vesey,  S9B,  Lord  Chancellor  Eldon  said  : 
«  The  case  proved  the  wisdom  of  the  Court  in  saying  it  is  almost  im- 
possible in  the  course  of  the  connection  of  guardian  and  ward^ 
attorney  and  client,  and  trustee  and  cestui  ^U6  trust,  that  a  transaction 
shall  stand  purporting  to  be  bounty  for  the  execution  of  antecedent 
duty.  There  may  not  be  a  more  moral  act,  one  that  would  do  more 
credit  to  a  young  man  beginning  the  world,  or  afford  a  better  omen 
for  the  future,  than  if  a  trustee  having  done  his  duty,  the  cestui  que 
trust,  taking  it  into  his  fair,  serious,  and  well-informed  consideration, 
were  to  do  an  act  of  bounty  like  this.  But  the  Court  cannot  permit 
it,  except  quite  satisfied  that  the  act  is  of  that  nature  for  the  reason 
often  given,  and  recollecting  that  in  discussing  whether  it  is  an  act 
of  rational  consideration,  an  act  of  pure  volition  uninfluenced,  that 
inquiry  is  so  easily  baffled  in  a  Court  of  Justice,  that  instead  of  the 
spontaneous  act  of  a  friend  uninfluenced,  it  may  be  the  impmse  of 
a  mind  misled  by  undue  kindness  or  forced  by  oppression." 

Pnrdanashin  woman.— (a).  In  order  to  charge  a  purdanashin  woman 
upon  an  instrument  or  power  purporting  to  have  been  executed  by  her, 
it  is  requisite  that  the  person  relying  on  such  a  document  should 
give  satisfactory  evidence  that  it  has  been  explained  to  and  understood 
by  herSudisht  LaZ  v.  Museumut  Sheohart  Koer,  I.  L^  R.  7  CaL 
(P.  C.)  245. 

(6).  Where  a.  purdanashin  lady  makes  an  appropriation  of  property, 
which  so  far  as  words  go  is  a  Wtiqfy  it  still  remains  to  consider 
whether  it  was  intended  by  the  appropriator  to  operate  as  such.  Such 
ladies  have  a  claim  to  special  consideration,  particularly  where  they 
deny  on  oath  an  effectual  knowledge  of  documents  which  they  are 
said  to  have  m&de—Delrus  Banoo  Begum  v.  Nawah  Syud  Asgur 
AliKhan,  23  W.  R.  463. 

(c).  A  Court,  when  dealing  with  the  disposition  of  her  property  by 
a  purdanashin  woman,  ought  to  be  satisfied  that  the  transaction  was 


Digitized  by 


Google 


376  THE  INDIAN  EVIDENCE  ACT.  [SeG.  111. 

explained  to  her,  and  that  she  knew  what  she  was  doing,  especially  in 
a  case  where,  without  legal  assistance,  for  no  consideration,  and 
without  an  equivalent,  she  has  executed  a  document,  written  in  a 
language  she  does  not  understand,  which  deprives  her  of  all  her 
property.  In  the  case  of  a  pnrdanasAin  woman,  who  has  no  legal  assist- 
ance, the  ordinary  presumption,  that  if  a  person  of  competent  capacity 
signs  a  deed,  he  understands  the  instrument  to  which  he  has  affixed 
his  name,  does  not  arise — Ashgar  Alt  v.  Ddroa  Banco  Begwrn^  I.  L.  K. 
3  Cal.  (P.  C.)  324,  Vide  also  (1)  Tacoordeen  Tewarry  v.  Nawah  Syed 
All  Easiein  Kkan,  21  W.  R.  (P.  C.)  340  ;  (2)  Pannalal  Sil  v.  Bama 
Sundari  DoMiy  6  B.  L.  B.  732 ;  (3)  Qhte  v.  Amirtamayi  Dcuny  4 
B.  L.  R.  0.  J.  1. 

(d).  In  a  suit  by  a  purdanashin  Mahomedan  lady  S.,  to  recover 
€k>vemment  securities  indorsed  over  to  her  husband  B.  R,  by  her  ; 
hddy  that  the  burden  of  proving  the  reality  and  bond  fides  of  the 
purchases  pleaded  by  him  lay  upon  B.  R.,  and  that  the  burden  had 
not  been  discharged — Afoonthee  Buzloor  Ruheem  v.  Shumsoonnissa 
Begum,  8  W.  R.  (P.  C.)  3. 

Parents  and  Children.— Gifts  from  children  to  parents  are  looked 
upon  with  suspicion.  In  Baket'  v.  Bradley^  7  D.  M.  and  Q.  597, 
Lord  Justice  Turner  laid  down  that  when  a  settlement  made  by  a  child, 
on  coming  of  age,  of  his  property,  which  is  tainted  with  the  slightest 
advantage  to  the  parent,  who  induces  the  child  to  enter  into  the 
transaction,  the  whole  thing  is  bad,  unless  it  can  be  proved  not 
merely  that  the  child  knew  what  the  transaction  was,  but  that 
she  was  in  no  respect  influenced  by  the  peculiar  relation  in  which 
they  stood  to  each  other. 

Spiritnal  Adviser  and  Beligions  Director.— (a).  Vice-Chancellor 

Stuart,  in  delivering  judgment  in  the  case  of  Nottidge  v.  Prince, 

60  J,  1067,   said  :  "  Where  a  gift  is  made  under  the  influence  of 

delusion  or  deception,  it  cannot  be  valid  whether  the  delusion  relates 

to  matter  spiritual  or  matters  temporal  is  immaterial.    The  strength 

of  religious  influence  is  far  beyond  that  of  gratitude  to  a  guardian, 

trustee,  or  attorney,  and  the  same  ground  of  public  utility  which 

requires  this  Court  to  guard  against  such  influences  has  its  most 

important  application  to  that  influence  which  is  the  strongest.    In 

1  Catholic  countries,  where  spiritual  influence  has  its  highest 

ion,  public  feeling  has  required  the  interposition  of  an  absolute 

nperative  check.    The  law  of  France,  as  stated  by  M.  Pothur, 

tely  prohibits  not  only  all  gifts  by  a  penitent  to  his  confessor, 

I  gifts  to  thai  religious  community  of  which  the  confessor  is 

ber." 
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(5).  In  a  suit  under  sec.  39  of  the  Specific  Belief  Act  (I  of  1877) 
for  cancelment  of  a  deed  of  gift  executed  by  the  plaintifi  in  favour 
of  the  defendant,  the  plaintift  was  a  Chatri  by  caste,  well  advanced 
in  years,  and  the  defendant  was  his  guru  or  spiritual  adviser,  a 
Bndimin  held  in  high  consideration  in  the  locality  where  he  resided. 
The  gift  comprised  the  whole  of  the  plaintiff's  property,  and  the 
only  reason  for  its  execution  was  the  plaintiff's  desire  to  secure 
benefits  to  his  soul  in  the  next  world,  and  his  having  heard  the 
defendant  recite  the  holy  book  called  Bhagwat.  Almost  immediately 
after  execution  of  the  deed,  the  plaintiff  repudiated  it,  and  sued  for 
its  cancellation  on  the  ground  of  fraud.  Held,  that  having  regard 
to  the  fiduciary  relation  subsisting  between  the  parties,  the  impro- 
vidence of  the  gift,  the  absurdity  of  the  reason  alleged  for  it,  and 
the  principle  recognised  by  sec.  Ill  of  the  Evidence  Act,  the  burden 
rested  upon  the  defendant  to  show  that  the  transaction  was  made 
without  undue  influence  and  in  good  faith  ;  and  in  the  absence  of 
such  proof,  the  plaintiff  was  entitled  to  obtain  cancellation  of  the 
deed— J/anwtt  Singh  v.  Umadat  Pande,  I.  L.  R  12  AIL  623.  {Sital 
Prasad  v.  Parhhu  Laly  I.  L.  R.  10  AIL  535,  referred  to). 

Trustee.— If  a  trustee  purchases  from  a  cestui  que  trust,  he  takes 
upon  himself  the  omu  of  proving  the  fairness  of  the  transaction, 
and  he  cannot  shift  the  onus  merely  by  proving  that  there  was  an 
agreement,  because  in  all  such  cases  there  are  agreementa  Vide,  In  re 
BieUs  Estate :  Qray  v.  Warner,  L.  R  16  £q.  577 

112.  The   fact  that  any  person  was  born  during 
Birth    during    the  continuanco  of  a    valid   marriage 
rrJrSf^^S-     between    his  mother  and  any  man,  or 
tunacy.  within  two  hundred  and  eighty  days 

after  its  dissolution,  the  mother  remaining  unmar- 
ried, shall  be  conclusive  proof  that  he  is  the  legiti- 
mate son  of  that  man  unless  it  can  be  shown  that 
the  parties  to  the  marriage  had  no  access  to  each 
other  at  any  time  when  he  could  have  been  be- 
gotten. 

Purport  of  the  Section.— This  section  reproduces  the  English 
law,  so  far  as  regards  the  rule  observed  in  English  Courts,  that  where 
access  is  proved,  the  presumption  of  legitimacy  cannot  be  rebutted 
by  proof  of  adultery.    The  law  will  not  allow  a  balance  of  evidence 
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as  to  who  was  most  likely  the  father  of  the  child.*  AccordiDgto 
English  law,  it  is  a  presumption  jurU  et  de  jttre  that  a  child  bom 
after  wedlock,  of  which  the  mother  was  even  visibly  pregnant  at 
the  time  of  marriage,  is  the  offspring  of  the  husband.  So  every  child 
bom  during  wedlock,  where  the  married  parties  are  neither  infra 
nubiUi  annos^  nor  physically  disqualified  for  sexual  intercourse,  is 
presumed  legitimate,  even  when  they  are  living  apart  by  mutual 
consent ;  but  not  when  they  are  separated  by  a  sentence  pronounced 
by  a  Court  of  competent  jurisdiction,  in  which  case  obedience  to 
the  sentence  of  the  Court  will  be  presumed.  This  presumption  of 
legitimacy  is  a  very  strong  one,  and  is  met  only  by  proof  of  nonn 


Access. — Access  means  access  in  the  sexual  sense  of  the  term, 
consequently  the  illegitimacy  of  a  child  may  be  proved  by  showing 
either  that  the  husband  was  impotent,  or  that  the  husband  and  wife 
had  never  met  under  such  circumstances  as  would  admit  of  sexual 
intercourse  ;  but  where  access  is  proved,  the  presumption  of  Inti- 
macy cannot  be  rebutted  by  proof  of  adultery. 

A  wife  can  be  examined  as  to  non-access  of  her  husband  during 
her  married  life,  without  independent  evidence  being  first  offered 
to  prove  the  illegitimacy  of  her  children— ^oi^arto  v.  Ingli$^  I.  L.  B. 
18  Bom.  468. 

Hindu  Law.— Fm{0  Macnaghten's  Hindu  Law,  Chap.  VIII,  sec.  31 ; 
Bomanumi  Ammal  v.  Kalanthi  NatcMar^  14  Moo.  I.  A.  346. 

Mahomedan  Law.— (a).  In  the  case  of  Ashruf-ood-dowlah  Ahmed 
ff ossein  Khan  v.  ff^der  ff ossein  Khan,  11  Moo.  I.  A.  94,  their 
Lordships  of  the  Privy  Council  said :  "  The  presumption  of  Intimacy 
from  marriage  follows  the  bed,  and  whilst  the  marriage  lasts,  the 
child  of  the  woman  is  taken  to  be  the  husband's  child ;  but  this 
presumption  follows  the  bed,  and  is  not  antedated  by  relation.  An 
antenuptial  child  is  illegitimate.  A  child  bora  out  of  wedlock  is 
illegitimate  ;  if  acknowledged,  he  acquires  the  status  of  legitimacy. 
Vide  also  (1)  Mahomed  Bonker  Hossein  Khan  v.  Shurfoon  Nissa 
Begum,  8  Moo.  I.  A.  169 ;  (2)  Bihi  Najeebunnissa  v.  Bihi  Zumirrun^ 
11  W.  R.  426 ;  (3)  JeswarU  Singjee  Uhhy  Singjee  v.  Jet  Singjee 
Ubhy  Singjee,  3  Moo.  I.  A.  246;  (4)  Hedaya,  Chap.  XIII;  (6) 
Khajah  HidayutoUah  v.  Rai  Jan  Khanum,  3  M.  I.  A.  296. 

(6).  In  Khajunmnissav.  Roshan  Johan,  I.  L.  R.  2  CaL  199,  the  legiti- 
macy was  presumed  of  a  son,  who,  though  not  recognised  by  his 
father  on  any  particular  occasion,  was  always  treated  on  the  same 
footing  as  the  other  legitimate  sons. 

./J?*  Banbury  Peerage  ea$e,  1  Slxn.  and  mo.  1(8  ;  Head  t.  BMd,  I  81m.  «ad  mo.  16S  ; 
Jiorrit  T.  Dawii,  6  CL  and  P.  IM.  ^^^ 
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113.  A  notification  in  the  Gazette  of  India  that 
Proof   of  cea-     any   portion   of  British  territory  has 

•ion  of  territory,      y^^^^    ^^j^    ^    ^^y    Native    State, 

Prince  or  Ruler,  shall  be  conclusive  proof  that  a 
valid  cession  of  such  territory  took  place  at  the 
date  mentioned  in  such  notification. 

In  the  case  of  Damodar  Qordhan  v.  Deoram  Eanjt,  I.  L.  R.  1  Bom. 
(P.  C.)  367,  their  Lordships  of  the  Privy  Council  said:  "The 
Govemor-Geaeral  in  Council  being  precluded  by  the  Act  24  and  25 
Vic.  Cap.  67)  sec.  22,  from  legislating  directly  as  to  the  sovereignty 
or  dominion  of  the  Crown  over  any  part  of  its  territories  in  India 
or  as  to  the  allegiance  of  British  subjects  could  not,  by  any  legisla- 
tive act  purporting  to  make  a  notification  in  a  Qovemment  Qazette 
conclusive  evidence  of  a  cession  of  territory^  exclude  inquiry  as  to 
the  nature  and  lawfulness  of  that  cession/'  Vuk  also  Luchmi 
Narain  v.  Raja  Partap  Singhy  I.  L.  R.  2  All.  1. 

114.  The  Court  may  presume  the  existence  of 

any  fact   which   it  thinks  likely  to 

Court  may  pre-      _  ,  •' 

sume  existence  of    have  happened,  regard  being  had  to 

certain  facta.  .  r  r        x         i  i 

the  common  course  of  natural  events, 
human  conduct,  and  public  and  private  business, 
in  their  relation  to  the  facts  of  the  particular  case. 

Illustrations. 

The  Court  may  presume — 

(a).  That  a  man  who  is  in  possession  of  stolen  goods  soon  after 
the  theft  is  either  the  thief  or  has  received  the  goods  knowing 
them  to  be  stolen,  unless  he  can  account  for  his  possession. 

(f>).  That  an  accomplice  is  unworthy  of  credit,  unless  he  !» 
corroborated  in  material  particulars. 

(c).  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accept- 
ed or  endorsed  for  good  consideration. 

{d).  That  a  thing  or  state  of  things  which  has  been  shown  to 
be  in  existence  within  a  period  shorter  than  that  within  whicb 
such  things  or  states  of  things  usually  cease  to  exist,  is  still  in 
existence. 
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(e).  That  judicial  and  official  acts  have  been  regularly  per- 
formed. 

(/).  That  the  comiuon  course  of  business  has  been  followed  in 
particular  cases. 

(g).  That  evidence  which  could  be  and  is  not  produced  would, 
if  produced,  be  unfaTOurable  to  the  person  who  withholds  it. 

(A).  That  if  a  man  refuses  to  answer  a  question  which  he  is 
not  compelled  to  answer  by  law,  the  answer,  if  given,  would  be 
unfavourable  to  him. 

(t).  That  when  a  document  creating  an  obligation  is  in  the 
hands  of  the  obligor,  the  obligation  has  been  discharged. 

But  the  Court  shall  also  have  regard  to  such  facts  as  the 
following,  in  considering  whether  such  maxims  do  or  do  not 
apply  to  the  particular  case  before  it — 

.  As  to  illustration  (a) — A  shop-keeper  has  in  his  till  a  marked 
rupee  soon  after  it  was  stolen,  and  cannot  account  for  its  posses- 
sion speci6cally,  but  is  continually  receiving  rupees  in  the  course 
of  his  business. 

As  to  illustration  (b) — ^A,  a  person  of  the  highest  character, 
is  tried  for  causing  a  man's  death  by  an  act  of  negligence  in 
arranging  certain  machinery.  B,  a  person  of  equally  good 
character,  who  also  took  part  in  the  arrangement,  describes  pre- 
cisely what  was  done,  and  admits  and  explains  the  common  care- 
lessness of  A  and  himself. 

As  to  illustration  (h) — A  crime  is  committed  by  several  per- 
sons. A,  B  and  C,  three  of  the  criminals,  are  captured  on  the 
spot  and  kept  apart  from  each  other.  Each  gives  an  account  of 
the  crime  implicating  D,  and  the  accounts  corroborate  each  other 
in  such  a  manner  as  to  render  previous  concert  highly  im- 
probable. 

As  to  illustration  (c) — A,  the  drawer  of  a  bill  of  exchange,  was 
a  man  of  business.  B,  the  acceptor,  was  a  young  and  ignorant 
person,  completely  under  A's  influence. 

As  to  illustration  (d) — It  is  proved  that  a  river  ran  in  a  cer- 
tain course  five  years  ago,  but  it  is  known  that  there  have  been 
floods  since  that  time  which  might  change  its  course. 
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As  to  illustratioa  (c)— A  judicial  act,  the  regularity  of  which 
is  in  question,  was  performed  under  exceptional  circumstances. 

As  to  illustration  (/) — The  question  is  whether  a  letter  was 
received.  It  is  shown  to  have  been  posted,  but  the  usual  course 
of  the  post  was  interrupted  by  disturbances. 

As  to  illustration  (^) — A  man  refuses  to  produce  a  document 
which  would  bear  on  a  contract  of  small  importance  on  which 
he  is  sued,  but  which  might  also  injure  the  feelings  and  reputa- 
tion of  his  family. 

As  to  illustration  (A)— A  man  refuses  to  answer  a  question 
which  he  is  not  compelled  by  law  to  answer,  but  the  answer  to 
it  might  cause  loss  to  him  in  matters  unconnected  with  the 
matter  in  relation  to  which  it  is  asked. 

As  to  illustration  (t) — A  bond  is  in  possession  of  the  obligor, 
but  the  circumstances  of  the  case  are  such  that  he  may  have 
stolen  it. 

Scope  and  purport  of  the  Section.— The  rules  inunciated  in  this 
section  are  founded  on  propositioQs  concerDing  human  nature  which 
are  only  approximately  trua  They  depend  upon  previous  inductions 
of  which  the  truth  is  generally  recognised,  and  serve  as  guides  in  draw-" 
ing  inferences  in  particular  cases  under  certain  circumstances.  The 
technicalities,  which  in  English  law  beset  the  subject,  have  been  done 
away  with  by  this  section,  and  a  simple  rule  of  reasonable  inference 
has  been  laid  down.  The  Act  requires  that  in  order  to  arrive  at  the 
probabilities  in  each  case,  the  "  habits  of  the  country,  disposition  and 
manners  of  the  inhabitants,  customs  of  trade,  local  usages,  the  general 
spirit,  and  tendency  of  the  existing  law,"  will  have  to  be  taken  into 
account,  and  the  Court  must,  in  each  instance,  draw  a  reasonable  in- 
ference from  all  the  facts  of  the  case.  It,  however,  leaves  the  Court 
free  to  make  the  presumption  or  not  according  to  its  own  d^cretion. 
Sir  J.  F.  Stephen,  in  introducing  the  Bill,  said  :  "  The  fact  of  this  provi- 
sion is  to  make  it  perfectly  clear  that  Courts  of  Justice  ai^  to  use  their 
own  common  sense  and  experience  in  judging  of  the  efiect  of  particu- 
lar facts,  and  that  they  are  to  be  subject  to  no  technical  i*uleB  what- 
ever on  the  subject  The  illustrations  given  are,  for  the  most  part, 
cases  of  what  in  English  law  are  called  presumptions  of  law  ;  arti- 
ficial rules  as  to  the  efifect  of  evidence  by  which  the  Court  is  bound 
to  guide  its  decision,  subject,  however,  to  certain  limitations  which 
it  is  difficult  either  to  understand  or  to  apply,  but  which  will  be 
swept  away  by  the  section  in  question  (114)."    Many  topics,  which 
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have  nolliiDg  to  do  with  the  law  of  evidence,  have  been  treated  under 
the  head  of  presumptions  by  English  text- writers.  The  Indian  £vi* 
denoe  Act  deals  with  those  only  which  are  of  real  practical  importance. 
They  fall  under  the  following  heads  :  '*  1«<— There  are  a  few  cases  in 
which  it  is  expedient  to  provide  that  one  fact  shall  be  conclusive  proof 
of  another,  for  various  obvious  reasons  ;  the  inference  of  legitimacy 
from  marriage  is  a  good  instance  ;  2ndltf — There  are  several  cases  in 
which  Courts  would  be  at  a  loss  as  to  the  course  which  they  ought 
to  take  under  certain  circumstances  without  a  distinct  rule  of  guid- 
ance. ....  All  cases  of  this  kind  fall  properly  under  the  head  of  the 
Burden  of  Proof,  and  I  think  it  will  be  found  that  the  provisions 
oontained  in  Chapter  VII  of  the  Bill  provide  for  all  of  them."  Pre- 
sumptions are  almost  infinite  in  number  and  are  arranged  in  a  variety 
of  ways.  The  Act  in  sees.  79—90  provides  for  certain  presump- 
tions in  special  cases.  Some  presumptions  have  the  effect  of  laying 
the  burden  of  proof  on  particular  persons  in  particular  cases.  These 
have  been  dealt  with  in  sees.  103  to  111.  Sees.  112  and  113  deal 
with  conclusive  presumptions.  The  presumptions  mentioned  in 
sec.  114  are,  in  substance,  mere  maxims  by  which  the  Court  ought  to 
be  guided  in  the  interpretations  of  facts.  Such  presumptions  fall 
under  three  classes :  Ut — Presumptions  arising  from  the  common 
course  of  natural  events  ;  2nd — Presumptions  from  the  common  course 
of  human  conduct ;  3r(i — Presumptions  arising  from  the  common 
course  of  public  and  private  business.  Illustration  (<Q  refers  to  the 
Ist  class.  Illustrations  (a),  (6),  (g%  (A)  and  (i)  refer  to  the  2nd  class. 
Illustrations  (c),  {e)  and  (f)  refer  to  the  third  class.  In  the  illustra- 
tions a  number  of  the  most  familiar  presumptions  of  the  English  law 
are  given,  and  it  is  shown  in  the  first  half  of  the  illustrations  how 
the  Comi;  might  be  justified  in  following  them,  and  in  the  second, 
how  other  circumstances  might  justify  the  Court  in  setting  them 
aside. 

OlassiiLeation  of  presmnptioiui  according  to  the  Act.— A  classi- 
fication of  the  presumptions  mentioned  in  the  Act  is  given  below,  for 
the  better  understanding  of  the  subject. 

L  Conclusive  proof.  VtcU  sec.  4.  The  Act  creates  two  such 
presumptions)  namely,  as  to  legitimacy  (sec.  112)  and  as  to  cession 
of  territ«ry  (sec  113). 

II.  Cases  where  the  Court  shall  presume.  A  Court  shall  presume 
ihe  following  :— 

(a).  That  a  properly  certified  copy  is  genuine,  sec  79. 

(6).  That  proper  records  of  oonfessions  and  depositions  are  genmne, 
secSa 
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(e).  That  Qazettes  are  geDuine,  sec.  81. 

(d).  That  documents  admissible  in  England  or  Ireland,  without 
proof  of  seal  or  signature,  are  genuine,  and  are  admissible  in 
this  country,  sec.  82. 

(e).  That  maps  and  plans  made  under  Qovemment  authority  are 
accurate,  sec.  83. 

{/).  That  books  and  reports  published  under  Qovernment  authority 
of  any  country  are  genuine,  sec.  84. 

iff).  That  authenticated  powers  of  attorney,  purporting  to  have 
been  properly  executed  and  authenticated,  were  so  executed 
and  authenticated,  sec.  85. 

(A).  That  every  document  called  for,  and  not  produced  after  notice, 
was  stamped,  attested,  and  executed  according  to  law, 
sec  89. 

III.  Cases  where  it  may  presume.  A  Court  may  presume  the 
following :  — 

(a).  That  certified  copies  of  foreign  judicial  records  are  genuine 
and  accurate,  sec.  86. 

(h).  That  books  and  maps  of  public  and  general  interest  were 
written  and  published  by  the  person,  and  at  the  time  men- 
tioned thereon,  sea  87. 

(c).  That  a  telegraphic  message  received,  corresponds  with  a  message 
delivered  for  transmission.  (But  it  shall  not  presume 
anything  regarding  the  deliverer  for  transmission),  sec.  88. 

(d).  That  a  document  purporting  or  proved  to  be  thirty  years  old, 
produced  from  proper  custody,  bears  the  signature,  and  is 
in  the  handwriting  of  the  person  who  purports  to  have 
written  it,  and  if  attested,  &c.,  that  it  was  properly  so 
attested,  sec.  90. 

(«).  Instances  mentioned  in  this  sea  (114). 

As  the  subject  of  presumptions  is  of  great  importance  to  the 
student  of  the  Law  of  Evidence,  its  general  principles  are  briefly 
adverted  to  below. 

Definition  of  FreBomptions.— Presumptions  in  general  are  said 
to  be  (A)  Presumptions  of  fact  and  (B)  Presumptions  of  law.  When 
it  is  sought  to  establish  a  fact  in  issue  by  actual,  percipient  witnesses, 
a  single  mental  process  is  necessary  to  certitude,  to  wit,  belief  in 
the  witnesses— in  their  accuracy,  veracity,  powers  and  opportunities 
^f  observation.    This  is  direct  evidence.    When  the  attempt  is  made 
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to  eBtabHflih  such  fewst,  not  by  proof  of  itself  directly,  but  by  proof 
of  other  facts,  which  render  its  existence  in  any  decree  probable,  a 
second  mental  process  is  essential  to  the  certitude  requisite  for  afi&rm- 
ative  action.  There  must  necessarily  be  the  same  belief  in  the 
accuracy  and  yeracity  of  the  witness.  It  is  necessary  that  a  second 
step  be  taken.  In  the  ordinary  course  of  events,  the  fetct  proved 
and  the  tact  to  be  establised  must  so  commonly  and  usually  co-exist 
that  the  existence  of  the  one  renders  probable  to  the  mind  of  the 
tribunal  the  existence  of  the  other.  This  second  step— the  logical 
inference  of  the  existence  of  the  unknown  from  proof  of  the  known — 
Ib  a  presumption.  Strictly  speaking,  therefore,  all  presumptions 
are  of  fact.  The  entire  probative  force  of  circumstantial  evidence 
consists  in  this :  it  suggests  an  inference,  or,  as  the  phrase  is,  '  raises 
a  presumption'  as  to  the  existence  of  a  feust  in  issue.  The  term 
presumption,  in  its  largest  and  comprehensive  signification,  may 
be  defined  to  be  an  inference  affirmative  or  disaffirmative  of  the 
truth  or  falsehood  of  a  doubtful  fact  or  proposition,  drawn  by  a 
process  of  probable  reasoning  from  some  thing  proved  or  taken  for 
granted.  In  its  restricted  legal  signification  it  is  used  to  designate 
an  inference,  afi&rmative  or  disaffirmative  of  the  existence  of  some 
fact,  drawn  by  a  judicial  tribunal,  by  a  process  of  probable  reasoning 
from  some  matter  of  fact,  either  judicially  noticed  or  admitted,  or 
established  by  legal  evidence  to  the  satisfaction  of  the  tribunsiL 
When  inferring  the  existence  of  a  fact  from  others.  Courts  of  Justice 
(assuming  the  inference  properly  drawn)  do  nothing  more  than  apply, 
under  the  sanction  of  law,  a  process  of  reasoning  which  the  mind 
of  any  intelligent  being  would,  under  similar  circumstances,  have 
applied  for  itself;  and  the  force  of  which  rests  altogether  on 
experience  and  observation  of  the  course  of  nature,  the  constitution 
of  the  human  mind,  the  springs  of  human  action,  and  the  usages 
and  habits  of  society. 

Presumptions  of  Law.— Presumptions,  or,  as  they  are  also  called, 
*  intendments '  of  law,  and  by  the  civilians  presumptiones  seu  positienes 
juris,  are  inferences  or  positions  established  by  law,  common  or  statute, 
and  are  indispensable  to  every  well-regulated  system  of  jurisprudence. 
They  consist  of  those  rules,  which,  in  certain  cases,  either  forbid 
or  dispense  with  any  ulterior  inquiry,  and  are  founded,  either  upon 
the  first  principles  of  justice,  or  the  laws  of  nature,  or  the  experienced 
course  of  human  conduct  and  affairs,  and  the  connection  usually 
found  to  exist  between  certain  things. ....  The  one  fact  being 
proved  or  ascertained,  the  other,  its  uniform  concomitant,  is 
universally  and  safely  presumed.  It  is  this  uniformly  experienoed 
^connection  which  leads  to  its  recognition  by  the  law,  without  other 
proof ;  the  presumption,  however,  having  mo^e  less  force  in  proportion 
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to  the  universality  of  the  experience.  They  differ  from  predumptions 
of  fact  and  mixed  presumptions  in  two  most  important  respects : 
l«t— That  in  the  latter  a  discretion,  more  or  less  extensive,  as  to 
drawing  the  inference  is  vested  in  the  tribunal,  while  in  those  now 
under  consideration,  the  law  peremptorily  requires  a  certain  inference 
to  be  made  whenever  the  facts  appear,  which  it  assumes  as  the 
basis  of  that  inference ;  2nd—AB  presumptions  of  law  are,  in  reality, 
rules  of  law,  and  part  of  the  law  itself,  the  Court  may  draw  the 
inference  whenever  the  requisite  facts  are  before  it ;  while  other 
presumptions,  however  obvious,  being  inferences  of  fact,  could  not, 
at  common  law,  be  made  without  the  intervention  of  jury.  A  very 
important  distinction  exists  among  presumptions  of  law, — namely, 
that  some  are  absolute  and  conclusive,  called  by  the  common  law- 
yers irrebuttable  presumptions,  and  by  the  civilians  presumptiones 
juris  et  de  jure ;  while  others  are  conditional,  inconclusive,  or  rebut- 
table, and  are  called  by  the  civilians  presumptiones  juris  fantum, 
or  simply  presumptiones  juris.  Irrebuttable  presumptions  are 
inferences  which  the  law  makes  so  peremptorily  that  it  will  not 
allow  them  to  be  overturned  by  any  contrary  proof,  however  strong. 
They  are  rules  determining  the  quantity  of  evidence  requisite  for 
the  support  of  any  particular  averment  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  otherwise.  Rebuttable  pre- 
sumptions are  those  which  may  always  be  overcome  by  opposing 
proof,  presumptive  as  well  as  direct  These,  as  well  as  the  former, 
are  the  result  of  the  general  experience  of  a  connection  between  facts 
or  things,  the  one  being  usually  found  to  be  the  companion,  or  the 
effect  of  the  other.  The  connection,  however,  in  this  class  is  not  so 
intimate,  or  so  uniform,  as  to  be  conclusively  presumed  to  exist  in 
every  case,  yet  it  is  so  general,  that  the  law  itself,  without  the  aid  of 
a  jury,  infers  the  one  fact  from  the  proved  existence  of  the  other,  in 
the  absence  of  all  opposing  evidence.  In  this  mode  the  law  defines 
the  nature  and  amount  of  the  evidence  which  is  sufficient  to  establish 
a  primd  f<icie  case,  and  to  throw  the  burden  of  proof  on  the  other 
party  ;  and  if  no  opposing  evidence  is  offered,  the  jury  are  bound  to 
find  in  favour  of  the  presumption.  The  rules  in  this  class  of  pre- 
Bumtions,  as  in  the  former,  have  been  adopted,  by  common  consent, 
from  motives  of  public  policy,  and  for  the  promotion  of  the  general 
good  ;  yet  not,  as  in  the  former  class,  forbidding  all  further  evidence, 
but  only  dispensing  with  it  till  some  proof  is  given  on  the  other  side 
to  rebut  the  presumption  raised. 

Presumptions  of  facts.— Presumptions  of  fact  may  be  said  to  re- 
late to  things,  persons,  and  the  acts  and  thoughts  of  intelligent  agents. 
With  respect  to  the  first  of  these,  it  is  an  established  principle  that 
conformity  with  the  ordinary  course  of  nature  ought  always  to  be 
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presumed.  Thus,  the  order  and  ohangee  of  the  seasons,  the  rising, 
setting,  and  the  oourse  of  the  heavenly  bodies,  and  the  known  pro- 
perties of  mattm*,  give  rise  to  very  important  presnmptions  relative 
to  physical  facts  or  things.  The  same  role  extends  to  persons.  Thos^ 
the  absence  of  those  natural  qualities,  powers,  and  faculties  which 
are  incident  to  the  human  race  in  general,  will  never  be  presumed  in 
any  individual,  such,  as  the  impossibility  of  living  long  without  food, 
the  power  of  procreation  within  the  usual  ages,  the  possession  of  the 
reasoning  faculties,  the  common  and  ordinary  understanding  of  man, 
&o.  Under  the  third  class — namely,  the  acts  and  thoughts  of  intelli- 
gent agents — come,  among  others,  all  psychological  facts ;  and  here  most 
important  inferences  are  drawn  from  the  ordinary  conduct  of  man- 
kind, and  the  natural  feelings  or  impulses  of  human  nature,  as  also 
from  the  customs  and  habits  of  society. 

Mixed  Presumptions.— These  hold  an  intermediate  place  between 
the  two  former,  and  consist  chiefly  of  certain  presumptive  inferences, 
which,  from  their  strength,  importance,  or  frequent  occurrence, 
attract,  as  it  were,  the  observation  of  the  law  ;  and  from  being  con- 
stantly recommended  by  Judges  and  acted  on  by  juries,  become,  in 
time,  as  familiar  to  the  Courts  as  presumptions  of  law,  and  occupy 
nearly  as  important  a  place  in  the  administration  of  justice.  They 
are,  in  truth,  a  sort  of  quasi  presttmptumes  jurtty  and  may  be 
divided  into  three  classes  :  1«<— Where  the  inference  is  one  which 
common  sense  would  have  made  for  itself ;  2nd — ^Where  an  artificial 
weight  is  attached  to  the  evidentiary  f&cta,  beyond  their  mere  natural 
tendency  to  produce  belief;  3rcf-- Where,  from  motives  of  legal 
policy,  juries  «^re  recommended  to  draw  inferences  which  are  purely 
artificial 

OonflictiBg  Presnmptioiui.— *'  It  not  unfrequently  happens  that  the 
same  facts  may,  when  considered  in  different  points  of  view,  form  the 
bases  of  opposite  inferences ;  and  in  either  of  these  cases,  it  becomes 
necessary  to  determine  the  relative  weight  due  to  the  conflicting  pre- 
sumptions." The  following  rules,  if  properly  understood,  will  be  of 
great  service  in  determining  the  relative  weight  of  conflicting  pre- 
sumptions : — 

I.  Special  presumptions  take  precedence  of  general  This  rule  rests 
on  the  principle  that  as  all  general  inferences  (except,  of  course,  such 
as  are  jttris  et  de  jure)  are  rebuttable  by  direct  proof,  will  naturally  be 
affected  by  that  which  comes  nearest  to  it,  namely,  specific  proximate 
foots  or  circumstances,  which  give  rise  to  special  inferences,  negativ- 
ing the  applicability  and  the  general  presumption  to  the  particular 
case.  But  it  is  not  every  circumstance  or  special  inference  tiiat  will 
suffice  to  set  aside  a  general  presumption,  either  of  law  or  fact 
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II.  PresamptioDs  derived  from  the  course  of  natore  are  stironger 
than  oasual  preeumptioos.  This  rule  is  derived  from  the  constancy 
and  uniformity  observable  in  the  works  of  Nature,  which  render  it 
probable  that  human  testimonies,  or  particular  circumstances  which 
point  to  a  conclusion  at  variance  with  her  laws,  are,  in  the  particular 
instance,  fallacious. 

III.  Presumptions  are  favoured  which  give  validity  to  act 

IV.  The  presumption  of  innocence  is  favoured  in  law.  This  is  a 
well-known  rule  and  runs  through  the  whole  criminal  law;  but  it 
likewise  holds  in  civil  proceedings. 

JUnstratioii  (a).— The  possession  by  the  accused  of  the  whole  or 
some  portion  of  the  stolen  property  will,  in  many  cases,  raise  a  pre- 
sumption of  guilt  sufficient  to  cast  on  the  accused  the  <mw  of  showing 
that  he  came  honestly  by  the  stolen  property  ;  and  in  default  of  his 
so  doing,  it  will  warrant  the  Court  in  convicting  him  as  the  thief. 
But  as  this  presumption  is  subject  to  the  infirmative  hypotheses 
attending  real  evidence  in  general,  some  practical  limits  have  been 
imposed  to  its  operation,  where  it  constitutes  the  only  evidence 
against  the  accused.  First,  in  order  to  put  the  accused  on  his  defence, 
his  possession  of  the  stolen  property  must  be  recent,  although  what 
shall  be  deemed  recent  possession  must  be  determined  by  the  nature 
of  the  article  stolen,  t.e.,  whether  they  are  of  a  nature  likely  to  pass 
rapidly  from  hand  to  hand  or  of  which  the  accused  would  be  likely, 
from  his  situation  in  life,  or  vocation,  to  become  possessed  innocently. 
Secondly,  in  order  to  raise  this  presumption  legitimately,  the  posses- 
sion of  the  stolen  property  should  be  exclusive,  as  well  as  recent  If^ 
for  instance,  the  articles  stolen  were  found  on  the  person  of  the 
accused,  or  in  a  locked-up  house  or  room,  or  in  a  box  of  which  he  kept 
the  key,  there  would  be  fair  ground  for  calling  on  him  for  his  defence  ; 
but  if  they  were  found  lying  in  a  house  or  room  in  which  he  lived 
jointly  with  others  equidly  capable  with  himself  of  having  committed 
the  theft,  or  in  an  open  box  to  which  others  had  access,  this  would 
raise  no  definite  presumption  of  his  guilt  An  exception  has  been 
said  to  exist,  where  the  accused  is  the  occupier  of  the  house  in  which 
8t(^en  property  is  found,  because,  it  is  argued,  he  must  be  presumed 
to  have  such  control  over  the  house  as  to  prevent  anything  coming  in 
or  being  taken  out  without  his  sanction.  As  a  foundation  for  oiiil 
responsibility,  this  reasoning  may  be  correct,  but  to  conclude  that  the 
master  of  a  house  is  guilty  of  felony^  on  the  double  presumption,  first, 
that  stolen  goods  found  in  the  house  were  placed  there  by  him  or 
with  his  connivance,  and  secondly,  even  supposing  they  were,  that  he 
was  the  thief  who  stole  them,  there  being  no  corroborating  circum- 
stances, is  certaiuly  treading  on  the  very  verge  of  artificial  conviction. 
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Id  dealing  with  this  subject  it  is  to  be  remarked  that  the  probability 
of  guilt  is  iDcreased  by  the  coincidence  in  number  of  the  articles 
stolen  with  those  found  in  the  possession  of  the  accused, — the  posses- 
sion of  one  out  of  a  large  number  stolen  being  more  easily  attribut- 
able to  accident  or  forgery  than  the  possession  of  alL  It  is  in  its 
character  of  a  circumstance  joined  with  others  of  a  criminative  nature 
that  the  fact  of  possession  becomes  really  valuable  and  entitled  to 
consideration,  whether  it  be  ancient  or  recent,  joint  or  exclusive. 

The  following  remarks,  made  by  Mr.  East,  are  well  deserving  of 
attention : — "  It  has  been  stated  before  that  the  person  in  whose 
possession  stolen  goods  are  found  must  account  how  he  came  by  them, 
otherwise  he  may  be  presumed  to  be  the  thief ;  and  it  is  a  common 
mode  of  defence,  to  state  a  delivery  by  a  person  unknown,  and  of 
whom  no  evidence  is  given  ;  little  or  no  reliance  can  consequently  be 
had  upon  it  Yet  cases  of  that  sort  have  been  known  to  happen, 
where  persons  really  innocent  have  sufifered  under  such  a  presump- 
tion ;  and,  therefore,  where  this  excuse  is  urged,  it  is  a  matter  of 
no  little  weight  to  consider  how  far  the  conduct  of  the  prisoner 
has  tallied  with  his  defence,  from  the  time  when  the  goods  might 
be  presumed  to  have  first  come  into  his  possession." — 2  East 
(P.  C.)  665. 

"  The  possession  of  stolen  property  recently  after  the  commission 
of  a  theft  is  primd  facie  evidence  that  the  possessor  was  either  the 
thief,  or  the  receiver,  according  to  the  other  circumstances  of  the  case, 
and  this  presumption,  when  unexplained,  either  by  direct  evidence  or 
otherwise,  is  usually  regarded  by  the  jury  as  conclusive.  The  ques- 
tion as  to  what  amounts  to  recent  possession  varies,  according  as  the 
stolen  article  is  or  is  not  calculated  to  pass,  readily  from  hand  to 
hand."— Tayler^s  Ev.,  6th  Ed.,  161. 

The  second  part  of  the  illustration,  as  to  Illustration  (a),  gives  an 
instance  of  circumstances  under  which  recent  possession  raises  ui 
presumption  of  guilt. 

Accomplice  and  Spy.— Those  persons  do  not  partake  of  the  cri- 
minal contamination  of  accomplices  who  ent«r  into  communication 
with  the  conspirators  with  an  original  purpose  of  discovering  their 
secret  designs,  and  disclosing  them  for  the  benefit  of  the  public*  In 
Jteg,  V.  MtUlinSff  Mr.  Justice  Maule  defined  two  sorts  of  witnesses. ' 
Of  one  sort  he  said :  "  They  were  persons  who  understanding,  as 
they  say,  that  there  were  dangerous  designs  entertained  by  certain 
chartist  societies,  joined  the  meetings  and  pretended  to  sympathise 

•  Vide  B.  V.  Dupard,  28  State  TrioU  489. 
t  8  Cox  C.  C.  626. 
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with  the  views  of  the  conspirators  in  order  that  they  might  communi- 
cate their  designs  to  Gk)vernment.  They  joined  the  scheme  for  the 
purpose  of  defeating  it,  and  may  be  called  spiea"  The  others,  he  says, 
*'  were  really  chartist,  concurring  full  in  the  criminal  designs  of  the 
rest  for  a  certain  time,  until  getting  alarmed,  or  from  some  other  cause 
they  turned  upon  their  former  associates  and  gave  information  against 
them.  These  persons  may  truly  be  called  accomplices."  An  accom- 
plice confesses  himself  a  criminal  and  may  have  a  motive  for  giving 
information,  as  it  may  purchase  immunity  for  his  offence.  A  spy,  on 
the  other  hand,  mc^  be  an  honest  man  ;  he  may  think  that  the 
course  he  pursues  is  absolutely  essential  for  the  protection  of  his  own 
interests  and  those  of  society ;  and  if  he  does  so,  if  he  believes  that 
there  is  no  other  method  of  counteracting  the  dangerous  designs  of 
wicked  men,  he  may  take  upon  himself  the  character  of  an  informer. 
Spies  are  not  such  persons  as  it  is  the  practice  to  say  require  corro- 
boration. 

A  spy  is  a  person,  who,  knowing  of  criminal  doings  or  doings  which 
will  culminate  in  a  crime,  merely  pretends  to  concur  with  the  j^r- 
^trAtora—Qiieen-Empress  v.  Javecharam,  I.  L.  R.  19  Bom.  363. 
Vide  also  Queen-Empress  v.  Mona  Puna,  I.  L.  R  16  Bom.  661. 

Ili8tance0.~l.  Where  the  prisoner  was  indicted  for  stealing  an 
axe,  a  saw,  and  a  mattock,  and  the  whole  evidence  was  that  they 
were  found  in  his  possession  three  months  after  they  were  missed, 
Parke  R  directed  an  acquittal — R.  v.  Adams,  3  C.  and  P.  600. 

2.  Where  a  shovel,  which  had  been  stolen,  was  found  about  six  or 
seven  months  after  the  theft  in  the  house  of  the  prisoner,  who  was 
not  then  at  home,  Qamey  R  held  that,  on  this  evidence  alone  the 
prisoner  ought  not  to  be  called  on  for  his  defence — IL  v.  Cnutenden, 
6  Jut.  267. 

3.  In  R  V.  Cooper,  3  Car.  and  K  318,  where  a  mayfei  which  had 
been  lost  on  the  17th  of  December,  was  found  in  the  possession  of 
the  prisoner  between  the  20th  of  June  and  the  22nd  July  following, 
and  there  was  no  other  evidence  against  him,  Maule  J.  held  the 
possession  not  sufficiently  recent  to  put  him  on  his  defence. 

4.  IuRy.  Crowhurst,  1  Car.  and  E.  370,  Alderson  B.  thus  directed 
the  jury  :  "  In  cases  of  this  nature  you  should  take  it  as  a  general 
principle  that,  where  a  man,  in  whose  possession  stolen  property  is 
found,  gives  a  reasonable  account  of  how  he  came  by  it,  as  by  telling 
the  name  of  the  person  from  whom  he  received  it,  and  who  is  known 
to  be  a  real  person,  it  is  incumbent  on  the  prosecutor  to  show  that 
that  account  is  false  ;  but  if  the  account  given  by  the  prisoner  be 
unreasonable  or  improbable  on  the  face  of  it,  the  onus  of  proving 
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its  truth  lies  on  him.  Suppose,  for  instaDoe,  a  person  wero  to  charge 
me  with  stealing  his  watch,  and  I  were  to  say  I  bought  it  from  a 
particular  tradesman,  whom  I  name,  that  is  primd  facie  a  reasonable 
account,  and  leught  not  to  be  conyicted  of  felony  unless  it  is  shown 
that  that  account  is  a  false  one.''  Vide  also  IL  v.  Smithy  8  Gar. 
and  K.  307  ;  5.  V.  Hcurmet,  2  Cox  Or.  Cas.  487. 

5.  In  R.  V.  Partridge^  3  O.  and  P.  551,  Patteson  J.  pointed  out 
that  the  question  of  what  is  or  is  not  such  a  recent  poesession  of 
stolen  property  as  to  require  the  person  in  whose  posecsgiop  it  is 
to  give  an  account  of  how  such  possession  was  acquired  was  to  be 
considered  with  reforence  to  the  nature  of  the  articles  stolen,  adding 
^  if  they  are  such  as  to  pass  from  hand  to  hand  readily,  two  months 
would  be  a  long  time.'' 

6.  A  common  brass  drinking  cup  was  stolen  in  October  1883,  and 
was  discovered  in  the  possession  of  the  accused  in  September  1884. 
Hdd^  in  a  case  in  which  the  accused  was  tried  for  receiving  stolen 
property,  that  his  possession  of  the  stolen  property,  coupled  with 
the  fact  that  he  had  &iled  to  give  an  account  as  to  how  he  became 
possessed  of  the  property,  would,  under  ordinary  circumstances, 
raise  a  probable  presumption  of  his  guilt ;  but  where,  as  in  this  case, 
such  possession  was  not  a  recent  possession,  but  one  eleven  months 
subsequent  to  the  act  of  theft,  the  presumption  against  him  was  so 
slight,  that,  taken  by  itself,  he  ought  not  to  be  called  upon  to  explain 
how  his  poesession  was  acquired.  The  question  of  what  is  or  lb  not 
a  recent  possession  of  stolen  property  is  to  be  considered  with 
reference  to  the  nature  of  the  article  f^iolea—Masheikh  v.  Queen- 
Mtmprese,  L  L.  R.  11  Cal.  160. 

7.  In  cases  in  which  murder  and  robbery  have  been  shown  to 
form  parts  of  one  transaction,  it  has  been  held  that  recent  and  un- 
explained possession  of  the  stolen  property,  while  it  would  be  pre- 
sumptive evidence  against  a  prisoner  on  a  charge  of  robbery,  would 
similarly  be  evidence  against  him  on  a  charge  of  murder — Queen- 
Empress  V.  Sami^  I.  L.  R.  18  Mad.  426. 

8.  Where  stolen  property  is  found  with  a  person  who  admits 
having  received  it,  it  may  be  foirly  presumed  that  the  receipt  was 
a  dishonest  one,  unless  the  receiver's  conduct  la  satisf^torily  explained 
— Ramjoy  Kwnmokcuty  26  W.  B.  Cr.  10.  In  this  case  the  defence  of 
the  accused  was  that  the  stolen  property  was  pawned  with  him  by 
one  Prosunno  Kumar,  and  in  this  point  he  has  been  supported  by  the 
statement  of  the  latter.  It  also  appeared  in  evidence  that  when 
Prosunno  Kumar  proposed  to  raise  money  by  pledging  it,  Bamjoy 
(the  accused)  enquired  where  he  got  it,  to  which  Prosunno  Kumar 
replied  that  a  respectable  person  had  given  it  to  him  to  pledge,  but 
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that  he  did  not  know  the  name  of  the  respectable  person.  The 
Judge,  in  reference  to  this  circumstance,  said :  *  I  need  hardly 
obsenre  that  the  aboTe  alone  would  have  roused  the  suspicion  of  an 
honest  man,  and  he  would  have  then  and  there  handed  over  Prosunno 
to  the  authorities."  On  these  facts  Macpherson  and  Qlover  JJ.  upheld 
the  conviction  of  Bamjoj  under  section  411,  I.  P.  0.,  on  the  ground 
that  ''  it  was  impossible  to  say  there  was  not  $ome  evidence  of  guilty 
knowledge."  Mr.  Mitter  J.  refused  to  uphold  the  conviction,  as  he 
thought  that  the  reasons  given  by  the  Magistrate  were  mainly  based 
upon  certain  foots  assumed  by  that  officer  and  not  proved  in  the  casOi 
and  as  the  Magistrate  did  not  distinctly  come  to  a  oondusion  one  way 
or  the  other  upon  the  question,  whether  the  shawls  (stolen  property) 
were  pledged  with  the  accused  or  not.  We  think  timt  the  opinion  of 
the  minority  is  erroneous,  as  it  is  opposed  to  the  principle  laid  down 
in  IL  V.  Crowkurstj  and  followed  in  R.  v.  Smith  and  R,  v.  Harmer^ 
quoted  above  ;  but  we  do  not  think  that  the  reasons  assigned  by  Mitter 
J.  are  sound,  although  he  arrived  at  the  right  conclusion. 

0.  Possession  of  property,  which  has  been  stolen  firom  the  owner, 
is  generally  at  best  only  evidence  of  theft  when  the  date  of  the  theft 
is  so  recent  as  to  make  it  reasonable  to  presume,  in  the  absence  of 
explanation,  that  the  person  in  whose  possession  the  property  is  found 
must  have  obtained  the  possession  by  stealing— 7^  Queen  v.  Poro- 
mesur  Aheer,  23  W.  R.  Cr.  16. 

10.  Where  property  sufficiently  identified  to  be  the  property  of  one 
person  is  found  to  be  in  the  possession  of  another  person  without 
leave  or  license  or  any  legal  permission  of  the  owner,  it  is  for  the 
party  in  whose  possession  the  property  is  found  duly  to  account  for 
its  possession,  and  unless  he  can  do  so,  a  jury  might  fairly  infer  in 
such  circumstances  that  it  was  with  a  guilty  knowledge  that  the  pri- 
soner took  that  which  he  knew  to  be  not  his  own^^A^  Qwm  v. 
Shvrufooddeen^  13  W.  R.  Or.  26. 

11.  The  mere  finding  of  property,  alleged  to  be  stolen  property,  in 
the  workshop  premises  of  an  accused  person,  where  the  accused  does 
not  ordinarily  reside,  is  not  l^^y  sufficient  to  infer  his  guilty  know* 
ledge— Jfwf  Yer  Alt,  Petitioner,  13  W.  R.  Or.  7a 

12.  As  to  finding  property  concealed  in  a  jungle  adjacent  to  the 
house  of  an  accused  person,  see  Bishoo  Mar^i,  Appellant^  8  W.  B. 
Cr.  16. 

13.  When  a  prisoner  is  apprehended  eight  days  after  a  dacoity  with 
part  of  the  plunder  in  his  possession,  there  is  as  good  ground  for 
charging  him  with  the  dacoity  as  with  having  received  or  retained 
with  guilty  knowledge— Qiwen  v.  MoUe  Jolaha,  5  W.  B.  Cr.  66. 
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14.  In  considering  whether  the  possession  of  stolen  goods  raises  a 
presumption  of  dishonest  receipt  of  stolen  property,  the  attention  of 
the  jury  should  be  drawn  to  the  necessity  of  satisfying  themsdves 
that  the  possession  is  cleariy  traced  to  the  accused.  The  &ct  of 
stolen  property  being  found  concealed  in  a  man's  house  would  be  suffi- 
cient to  raise  a  presumption  that  he  knew  the  property  to  be  stolen 
property,  but  it  would  not  be  sufficient  to  show  that  it  had  been  ac- 
quired by  daooity — Empreu  v.  Mahkari^  I.  L.  R.  6  Bom.  731. 

15.  A  person  who  receives  the  proceeds  of  a  number  of  different 
robberies  from  a  number  of  different  thieves  on  the  same  day  is  not 
to  be  presumed  to  be  a  habitual  receiver  of  stolen  goods  within  the 
meaning  of  section  413, 1.  P.  C^Queen-EmprMs  v.  Baburam  Kansarij 
L  L.  B.  19  CaL  190. 

ninstratioii  (b).— In  the  Full  Bench  case  of  EUahee  Bukshy  5  W.  B. 
Or.  80,  it  was  laid  down,  after  a  careful  review  of  English  and  Indian 
cases  on  the  point,  that :  Ut — ^A  conviction  may  be  legally  had  on  the 
uncorroborated  evidence  of  one  or  more  accomplices;  2iicl— The 
danger  of  acting  upon  the  uncorroborated  evidence  of  accompL'ces 
was  very  great  as  Judges  and  juries  ought  not  to  pay  any  respect  to 
the  testimony  of  an  accomplice,  unless  he  is  corroborated  not  only  as 
to  the  circumstances  of  the  crime,  but  also  as  to  the  person  of  the 
prisoner.  The  views  of  the  Full  Bench  hare  been  distinctly  adopted 
in  this  section  and  section  133  of  the  Act  ''The  rule  in  section  114 
and  that  in  section  133  are  part  of  one  subject,  and  neither 
section  is  to  be  ignored  in  the  exercise  of  judicial  discretion.  The 
Illustration  (6)  is,  however,  the  rule,  and  when  it  is  departed  from,  I 
think  the  Court  should  show,  or  that  it  should  appear,  that  the.dr- 
cumstancs  justify  the  exceptional  treatment  of  the  case.'**  Mr.  Taylor 
has  said  that  '*some  few  general  propositions  are  now  universally 
taken  for  granted  in  the  administration  of  justice,  and  are  sanctioned 
by  the  usage  of  the  Bench.  Such,  for  instance,  is  the  caution  given 
to  juries  to  regard  with  distrust  the  testimony  of  an  accomplice,  un- 
less it  be  materially  confirmed  by  other  evidence.  There  is  no  rigid 
presumption  of  the  common  law  against  such  testimony,  yet  experi- 
ence has  shown  that  it  is  little  worthy  of  credit,  and  on  this  experi- 
ence the  usage  is  founded."  Sir  R.  Couch  C.  J.  and  Sir  Barnes  Peacock 
C.  J.  have  held  that  it  would  certainly  be  unsafe  to  depart  in  India 
from  the  established  practice  of  England  in  the  application  of  the 
rule  requiring  corroboration.  Mr.  Phillips,  in  his  treatise  on  the  Law 
of  Evidence  (Vol.  I,  p.  95),  remarks  that  the  practice  of  requiring 
corroboration  of  an  accomplice's  evidence  has  obtained  so  much  sanc- 
tion from  legal  authority  that  a  deviation  from  it  in  any  particular 
case  would  be  justly  considered  as  of  questionable  propriety." 

*  Vidt  Queen-Brnpreu  v.  Cha^fan  Daparamt  I.  L.  R.  14  Bom.  844. 
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Hatore  of  corroboration  re^mired,— 1.  In  the  nature  of  things,  no 
one  knows  so  well  the  actual  facts  of  the  case  as  the  approver,  who,  hj 
his  own  admission,  has  taken  a  part  in  them.    And  as  he  has  confessed 
his  own  gmlt,  there  is  generally  no  reason  why  he  should  misrepresent 
them,  except  so  far  as  it  may  be  possible  for  him  thereby  to  shift  a 
measure  of  culpability  from  his  own  shoulders  to  those  of  some  one  else, 
viz,,  of  course,  to  those  of  the  prisoner  against  whom  he  is  giving  testi- 
mony.   Hence  the  question  always  is  in  any  given  case.  Is  the  appro- 
ver speaking  the  truth,  not  mer^y  when  he  details  the  general  facts, 
but  when  he  says  that  the  prisoner  participated  in  the  transaction, 
and  did  that  which  it  was  necessary  that  he  should  have  done,  in 
order  for  him  to  become  criminally  liaMe  to  the  charge  made  against 
him.    It  is  generally  understood  now  that  the  evidence  of  an  accom- 
plice cannot  be  safely  acted  upon  as  against  persons  accused  by  him 
excepting  when  it  is  corroborated  in  regard  to  the  particulars  which 
implicate  them.    The  corroboration  which  is  needed  in  order  to  make 
the  approver's  testimony  against  the  prisoner  trustworthy  should  be 
corrob(»ration  derived  from  evidence  which  is  independent  of  accom- 
plices, which  is  not  vitiated  by  the  accomplice  character  of  the  wit- 
ness—not affected,  namely,,  by  the  disposition  on  the  part  of  one  whose 
guilt  is  disclosed  to  purchase  impunity  or  advantage  by  fftlsely  accus- 
ing others ;  and  further  should  be  such  as  to  support  that  pcnrtion  of 
the  accomplice's  testimony  which  makes  out  that  the  prisoner  was  pre- 
sent at  the  time  when  the  crime  was  committed  and  participated  in 
the  acts  of  conmiission.     Vide  (1)   The  Queen  v.  J/bAet  Biswas,  19 
W.  R  Cr.  16 ;  (2)  The  Queen  v.  Sadhu  Monduly  21  W.  B.  Cr.   69 ; 
(3)   The  Queen  v.  Chatido   Chandalini,  24    W.  R  Cr.   66;    (4)   The 
Queen  v.  Baijoo  Chowdhry,  25  W.  R.  0. 43  ;  (6)  The  Queen  v.  Ramso- 
day  ChucJcerhutty,  20  W.  R   19 ;  (6)  Reg,  v.  Budhu  Nanhi,  I.  L.  R  1 
Bom.  476;  (7)  Queen-Empress  v.  Maganlol,  I.  Ia  R  14  Bom.   115;. 
(8)  Queen-Empress   v.    ahara,    I.    L.    R,   17  CaL  642;    (9)  Queen- 
Empress  v.  Imdad  Khan,  I.  L.  R.  ft  All.   137 ;  (10)  Queen-Empress  v. 
Krishna  Bhat,  I.  L.  R   10  Bom.  319 ;  (11)  Queen  v.  iSue&ee  Persaudy 
19  W.  R  Cr.  43. 

2.  Where  an  informer  was,  upon  his  own  statement,  cognizant  of  the 
commission  of  an  ofience,  and  omitted  to  disclose  it  for  six  days,  the 
Court  was  not  prepared  to  say  that  he  was  an  accomplice,  but  held 
that  his  testimony  was  not  such  as  to  justify  a  conviction  except 
where  it  was  corroborated— JB^Aan  Chundra  Chundra  v.  Queen- 
Empress,  I.  L.  R  21  Cal.  328. 

3.  Where  a  witness  admits  that  he  was  cognizant  of  the  crime  as  to 
which  he  testifies,  and  took  no  means  to  prevent  or  disclose  it,  his 
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evidenoe  must  be  considered  as  no  better  than  that  of  an  aooom- 
plice— 7*Atf  Queen  v.  Chando  Chandalini^  24  W.  B.  Cr.  55. 

4.  Bribers  are  no  better  than  accomplioes — Queef/i-Empreu  y. 
MagarOol,  I.  L.  R  14  Bom.  115. 

5.  Improper  reception  of  approver's  testimony,  which  is  not  coiro- 
berated,  constitutes  a  decision  erroneous  in  point  of  law  calculated  to 
prejudice  the  prisoner,  and  is  a  good  ground  for  setting  aside  a  con- 
viction based  upon  such  evidence— Qiieen-.£lnipr6M  v.  Ohara^  L  L.  R 
17  CaL  642. 

6.  A  Judge  should  caution  a  jury  not  to  accept  the  evidence  of  an 
approver  unless  it  is  corroborated  ;  the  omission  to  do  so  amounts  to 
misdirection— Qu«0n-J^preM  v.  Ohara^  I.  L.  R  17  CaL  642 ;  Qtieenr 
Empress  v.  Arumuffaf  L  L.  R  12  Mad.  196. 

7.  Exact  correspondence  in  details  of  several  statements  made  by 
an  approver  in  the  course  of  a  trial  is  not  corroborative  evidence,  such 
as  is  ordinarily  required  to  make  it  safe  to  convict  a  particular  pri- 
soner—Qu60n-.^7if)reM  V.  Bepin  Btswcu,  I.  L.  R  10  Cal.  970. 

8.  The  evidence  requisite  for  the  corroboration  of  the  testimony  of 
an  accomplice  must  proceed  from  an  independent  and  reliable  source, 
and  previous  statements  made  by  the  accomplice  himself,  though 
consistent  with  the  evidence  given  by  him  at  the  trial,  are  insufficient 
for  such  corroboration.  The  confession  of  one  of  the  co-prisoners  can- 
not be  used  to  corroborate  the  evidence  of  an  accomplice  against  the 
others — Reg.  v.  Malapa  bin  Kapana^  11  Bom.  H.  C.  B.  196. 

9.  Not  only  as  to  persons  spoken  of  by  an  accomplice  must  there 
be  corroborative  evidence,  but  which  is  more  important  still  as  to  the 
corpus  delictty  there  must  be  some  primd  facie  evidence  pointing  the 
same  way  to  make  the  evidence  of  the  accomplice  satisfactory. 

ninstration  (c).— The  Negotiable  Instruments  Act  (XXVI  of  1881, 
sees.  118 — 122)  lays  down  special  rules  of  evidence,  by  which  a  pre- 
sumption is  raised  to  the  effect  that  Bills  of  Exchange  and  Promissory 
Notes  are  founded  on  a  valuable  consideration,  until  the  contrary  is 
proved.  The  reason  is  partly  because  it  is  important  to  preserve 
their  negotiability  intact,  and  partly  because  the  existence  of  a  valid 
consideration  may  reasonably  be  inferred  from  the  solemnity  of  the 
instruments  themselves,  and  the  deliberate  mode  in  which  they  are 
executed.^  This  presumption  may  be  rebutted  if  the  relation  of  the 
parties  be  such  that  it  would,  primd  facie,  suggest  weakness  on  one 
side,  extortion  or  advantage  taken  of  that  weakness  on  the  other.  In 
such  cases  the  transaction  cannot  stand  unless  the  person  claiming 

*  Vide  Taylor  on  Et.,  sec.  148. 
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the  benefit  of  it  is  able  to  repel  the  presumption  by  contrary  evidence, 
proving  it  to  have  been,  in  point  of  fact,  fEtir,  jost,  and  reasonable.* 

According  to  the  English  law,  a  Bill  of  Exchange,  in  the  absence 
of  proof  to  the  contrary,  is  presumed  to  have  been  accepted  within 
a  reasonable  time  after  its  date,  and  before  it  came  to  maturity.  Vide 
RoherU  v.  BetkeU,  12  C.  B.  778. 

ninstration  (d). — It  is  a  very  general  presumption  that  things  once 
proved  to  have  existed  in  a  particular  state  are  to  be  understood  as 
continuing  in  that  state  until  the  contrary  is  established  by  evidence 
either  direct  or  circumstantial  The  ordinary  legal  presumption  is  that 
things  remain  in  their  original  state.  (JariatuUah  BatuL  v.  Eouaini 
Begum,  11  Moo.  I.  A.  194).     Vide  notes  to  sections  100  and  110  ante. 

Instances. — 1.  In  the  Full  Bench  case  of  Mahomed  Alt  Khan  v. 
Ehaja  Abdul  Ounny,  I.  L.  B.  9  CaL  744,  it  was  laid  down  "  that  where 
land  (such  as  jungle,  waste,  sandy  char,  and  diluviated  land)  has  been 
shown  to  have  been  in  a  condition  unfitting  it  for  actual  enjoyment 
in  the  usual  modes  at  such  a  time,  and  imder  such  circumstances  that 
that  state  naturally  would,  and  probably  did,  continue  till  vdthin 
twelve  years  before  suit,  ^t  may  properly  be  presumed  that  it  did  so 
continue,  and  that  the  plaintiff's  possession  continued  also,  until  the 
contrary  is  shown.  This  presumption  seems  to  be  reasonable  in  itself, 
and  in  accordance  with  the  legal  principles  now  embodied  in  sec.  114  of 
the  Evidence  Act"  Vide  also  ( 1 )  Mohiny  Mohun  Dae  v.  Krishna  Kishore 
Duit,  I.  L.  R  9  Cal.  802 ;  (2)  Kalicharan  Sahoo  v.  The  Secretary  of 
State  for  India^  I.  L.  B.  6  CaL  725 ;  (3)  Mano  Mohun  Ohoee  v. 
Mathura  Mohun  Roy,  I.  L.  B.  7  Cal.  225  ;  (4)  Radha  Oovind  Rat  v. 
Inglie,  7  C.  L.  R  (P.  C.)  364 ;  (5)  Mahomed  Ibrahim  v.  Morrison^ 
I.  L.  R  5  Cal.  36 ;  (6)  Ram  Bundhu  v.  Kusu  Bhatta,  5  C.  L.  R  481  ; 
(7)  LHanund  Singh  v.  Baesirunniseay  16  W.  R  102  ;  (8)  Mochiram  v. 
Biesambhar,  24  W.  R  410 ;  (9)  Watson  S  Co.  v.  Government,  3  W.  R 
73  ;  (10)  Mitrcjit  Singh  v.  Radha  Prasaud  Singh,  23  W.  B.  368 ; 
(11)  Mahomed  Basir  v.  Karimbuksh,  11  W.  B.  267.  Vide  also  the 
following  cases  as  to  the  continuance  of  seisin  of  an  estate  where  it 
has  been  shown  to  exist :  (1)  Wrotesby  v.  Adams,  Plowd.  193  ;  (2) 
Smith  V.  Eapleton,  Ibid,  431 ;  (3)  Cockman  v.  Farrer,  T.  Jones,  181. 

2.  As  to  the  continuance  of  a  private  partition,  see  Abhai  Cham 
Sakar  v.  HaHnath  Rai,  I.  L.  R  8  Cal.  72. 

3.  Where  the  authority  of  an  agent  has  been  proved,  its  continuance 
will  be  presumed— ^9i7iou<  v.  Hbery,  10  M.  and  W.  1. 

3.  Where  adultery  has  been  proved,  its  continuaoice  will  be  pre- 
sumed while  the  parties  live  under  the  same  roof— Turton  v.  Turton^ 
3  Hag.  N.  B.  350. 

*  Fide  Bari  of  AgU^ord  ▼.  McrrUt  L.  B.  8  Gh.  48i. 
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4.  Whore  the  fact  of  insanity  has  been  shown,  its  continiiance  wiH 
be  presumed— ^anib  v.  Qoodfellow,  L.  B.  5  Q.  B.  549,  570. 

6.  The  presumption  is  in  favour  of  the  continuance  of  human  life — 
Wili(m  v.  Hodges,  2  East  312. 

Qltifltratioii  (e). — As  regards  l^e  proceedings  of  a  public  officer, 
the  maxim  of  common  law  is  "  omnia  prosumuntur  rite  eolenniter 
esse  acta  ^  (all  acts  are  presumed  to  ha-ve  been  rightly  and  r^ulfU'ly 
done),  and  it  has  been  embodied  in  this  illustration.  But  it  is  to  be 
borne  in  mind  that  where,  xwder  an  Act,  certain  things  are  required 
to  be  done  before  any  liability  attaches  to  any  person  in  respect  of  any 
right  or  obligation,  it  is  for  the  person  who  alleges  that  that  liability 
has  been  incurred  to  prove  that  the  things  prescribed  in  the  Act  have 
been  actually  done.  No  presumption  can  be  made  in  favour  of  the 
things  prescribed  by  the  Act  having  been  done.*  Nor  does  this 
section  direct  the  Court  to  presume  the  existence  <^  facts  likely  to 
have  happened,  such  as  the  regular  performance  of  judicial  acts,  but 
leaves  the  Oourt  free  to  make  the  presumption,  or  not  according  to  its 
disGretion.t 

Mr.  Broom  mentions  the  following  presumptions  as  illustrating  the 
maxim  mentioned  Above  :  \st — That  a  man,  acting  in  a  public  capacity, 
was  properly  appointed  and  is  duly  authorised  so  to  do  ;  %nd — That 
the  rec(mis  of  a  Court  of  Justice  have  been  correctly  made,  according 
to  the  rule  res  judicata  proveritate  accipitur ;  3rd — That  Judges  and 
jurors  do  nothing  causelessly  and  maliciously  ;  4tA— That  the  decisions 
of  a  Court  of  comjpetent  jurisdiction  are  well  founded,  and  their  judg- 
ments regular  ;  6th — ^That  f&ctB,  without  proof  of  which  the  verdict 
could  not  have  been  found,  were  proved  at  the  trial ;  6(^— That  the 
decision  of  a  Court  of  competent  jurisdiction  was  right. 

Vide  sees;  79—90  ante. 

1.  It  cannot  be  presumed  under  IlL  {e)  that  the  notice  provided  by 
sec.  52  of  the  Boad-cess  Act  (IX  of  1880,  B.  C.)  was  duly  published— 
AshamUlah  Khan  Bahadur  v.  Trilochun  Bagchi,  I.  L.  R  13  CaL  197. 
Vide  also  Rash  Behari  Muherji  v.  Petambari,  I.  L.  B.  15  CaL  237. 

2.  Before  the  deposition  of  a  medical  witness  taken  by  a  Com- 
mitting Magistrate  can,  under  sec.  509  of  the  Code  of  Criminal 
Procedure,  be  given  in  evidence  at  the  trial  before  the  Court  of 
Session,  it  must  either  appear  from  the  Magistrate's  record  or  be 
proved  by  the  evidence  of  witnesses  to  have  been  taken  and  attested 
by  the  Magistrate  in  the  presence  of  the  accused.  The  Court  is 
neither  bound  to  presume  under  sec.  80,  nor  ought  it  to  presume 

*  Fid4  I.  L.  B.  18  Cal.  IM. 
t  Fk<«I.L.B.9A1L7W. 
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under  dther  eeo.  80  or  eee.  114,  HL  (e)  of  tiie  Evidence  Act,  that  the 
deposition  was  so  taken  and  attested— JTacAo^i  ffari  v.  Queeii' 
Empress,  I.  L.  R  18  Cal.  129.  Vide  also  (1)  Queen-Empress  v.  Ridding, 
I.  L.  R  9  AIL  720 ;  (2)  Queen-Empress  v.  Phop  Sing,  L  L.  R  10 
AIL  174. 

Illiistratioil  (f). — **  Thns  the  receipt  of  rent,  after  the  expiration 
of  an  old  lease,  raises  a  legal  presumption  of  a  new  tenancy  from  year. 
to  year.  Servants,  where  nothing  to  the  contrary  appears,  will  be 
presnmed  to  have  been  hired  on  the  terms  locally  usual ;  telegrams 
are  presumed  to  be  correctly  transmitted,  sec.  88  ;  letters  are  pre- 
sumed to  have  been  posted  according  to  the  post-mark ;  and  a  letter 
duly  posted  will  be  presumed  to  have  reached  its  destination."— Gun. 
Ev.,  310. 

Vide  sees.  16  and  18  ante. 

A  suit  instituted  by  a  benamidar  is  presumed  to  have  been  insti- 
tuted with  the  consent  and  by  the  authority  of  the  beneficiary  owner. 
Vide  Oopmath  Chowbe^f  v.  Bhagwan  Fersaud,  I.  L.  R  10  Cal.  697. 

nituitratioii  (g).~"  If  a  man,  by  his  own  tortious  act,  withhold  the 
evidence  by  which  the  nature  of  his  case  would  be  manifested,  every 
presumption  to  his  disadvantage  will  be  adopted."  Where  a  party 
iias  the  means  in  his  power  of  rebutting  and  explaining  the  evidence 
adduced  against  him,  if  it  does  not  tend  to  the  truth,  the  omission 
to  do  so  fiimishes  a  strong  inference  against  him.  But  if  the  evidence 
alleged  to  be  withheld  is  diown  to  be  unattainable,  the  j^resumption 
ceases.  Presumption  in  odium  spoliatoris  must  not  be  coiijectures, 
nor  grounded  on  data  which  the  evidence  itself  i^ows  to  be  inexact. 
It  is  said  that  the  presumption  against  the  spoliator  of  documents  is 
not  confined  to  assuming  those  documents  to  be  of  a  nature  hostile 
to  him,  and  procuring  a  more  favourable  reception  for  the  evidence 
of  his  opponent ;  but  that  it  has  the  further  effect  of  casting 
suspicion  on  all  the  other  evidence  adduced  by  the  party  guilty  of 
the  malpractice. 

If  it  be  shown  that  a  plaintiff  has  been  suborning  false  testimony, 
and  has  endeavoured  to  have  recourse  to  perjury,  it  is  strong  evidence 
that  he  knew  perfectly  well  that  his  cause  was  an  unrighteous  one. 
**  If  a  man  destroys  a  thing  that  is  designed  to  be  evidence  against 
himself,  a  small  matter  will  supply  it." 

Instaiiees.— 1.  The  leading  English  case  on  this  subject  is  that 

of  Armory  ▼.  IMamirie,  1  Sm.  Lb  0.  357,  where  a  person  in  a' 

humble  station  of  life,  having  found  a  jewel,  took  it  to  the  shop  of 

a  goldsmith  to  enquire  its  value,  who,  having  got  the  jewel  into  his 

poaeession,  under  pretence  of  weig^ng  it,  took  out  the  stones^  and 
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on  the  finder  refusing  to  accept  a  sum  for  it  returned  to  him  the 
empty  socket.  An  action  of  trover  having  been  brought  to  recover 
damages  for  the  detention  of  the  stones,  the  jury  were  directed 
that,  unless  the  defendant  produced  the  jewel  and  thereby  showed 
it  not  to  be  of  the  finest  water,  they  would  presume  the  strongest 
against  him,  and  make  the  value  of  the  best  jewels  that  would  fit  the 
socket,  the  measure  of  their  damages. 

2.  In  the  case  of  Wutzler  v.  Sharpe,  I.  L.  B.  16  AIL  270,  it  was 
said  that  owing  to  the  non-production  by  the  plaintifik  of  their  title- 
deeds,  it  must  be  presimied  as  against  them  that  the  evidence 
afforded  thereby  would  be  unfstvourable  to  their  claim. 

3.  In  the  case  of  Ram  Prasad  v.  Raghunandan  Frasadf  I.  L.  B. 
7  AIL  738,  three  important  documents  of  the  defendants  were  said 
to  have  been  burnt ;  but  this  fact  was  not  proved,  and  it  was  hold 
that  the  non-production  of  the  documents  raised  against  the 
defendants  the  presumption  recognised  by  this  illustration.  Vide 
also  Ram  Sundari  Dan  v.  Radhika  Chowdhrain^  18  Moo.  L  A.  269. 

4.  In  a  suit  to  recover  the  value  of  plundered  property,  where  a 
question  arose  as  to  the  amount  of  the  property  misappropriated, 
it  was  ruled  that  unless  the  defendant  produced  the  property  and 
showed  it  not  to  be  of  the  value  stated  by  the  plaintiff  the  strongest 
presumption  should  be  made  against  him,  and  the  highest  value 
assumed— ^j8<9<mdt<r  JfonM  ChowdhrcUn  v.  Bhoobun  Mohun  Ckowdhanf^ 
11  W.  R  636. 

Oriminal  Oases.—*'  Whatever  weight  may  be  legitimately  attached 
to  this  presumption  in  civil  cases,  great  care  must  be  taken  in  criminal 
oases,  where  life  and  liberty  are  at  stake,  not  to  give  to  spoliation, 
or  similar  acts,  any  weight  to  which  they  are  not  entitled.  Undoubtedly 
the  suppression  or  fietbrication  of  evidence  by  a  party  accused  of 
a  crime  is  always  a  circumstance,  frequently  a  most  powerful  one, 
to  prove  his  guilt  But  many  instances  have  occurred  of  innocent 
persons — alarmed  at  a  body  of  evidence  against  them,  which,  although 
ts^  or  inconclusive,  they  felt  themselves  uuable  to  refute — having 
recourse  to  the  suppression  or  destruction  of  criminative,  and  even 
to  the  fabrication  of  exculpatory  testimony.''— Best,  8th  Ed.,  374. 

1.  *'  The  prosecutor  is  bound  to  produce  all  the  evidence  in  his 
fovour  directly  bearing  upon  the  chaige.  It  is,  primd  facie^  his  duty, 
accordingly,  to  call  those  witnesses  who  prove  their  connection  with 
the  transaction  in  question,  and  also  must  be  able  to  give  important 
information.  The  only  thing  that  can  relieve  him  from  caUing  such 
witnesses  is  the  reasonable  belief  that,  if  called,  they  would  not  speak 
the    truth.    Xf  such    witnesses    are  not    called  without  sufficient 
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reason  being  sbown  (and  the  mere  fact  of  their  being  summoned  for 
the  defence  seems  to  ns  by  no  means  necessarity  a  sufficient  reason), 
the  Court  may  properly  draw  an  inference  adverse  to  the  prosecution. 
There  is  no  corresponding  inference  against  the  accused.  He  is 
merely  on  the  defensiye,  and  owes  no  duty  to  any  one  but  himsel£ 
He  is  at  liberty,  as  to  the  whole  or  any  part  of  the  case  against 
him,  to  rely  on  the  witnesses  of  the  case  for  the  prosecution,  or  to 
call  witnesses,  or  to  meet  the  charge  in  any  other  way  he  chooses  ; 
and  no  inference,  unfavourable  to  him,  can  properly  be  drawn,  because 
he  takes  one  course  or  the  other.''  Remarks  of  Wilson  J.,  In  r» 
Dhunno  Kazi^  I.  L.  R.  8  Cal.  121.  Vide  also  Etarry  Cham  Chucker' 
hutty  V.  Empre$8y  I.  L.  R  10  Cal.  140. 

2.  In  the  case  of  Q^em'EmpreB9  v.  Bamsahat  Lall^  I.  L.  R  10 
CaL  1070,  Field  J.  observed :  *'  In  conducting  a  case  for  the 
prosecution,  all  the  persons  who  are  alleged  or  are  known  to  have 
knowledge  of  the  facts,  ought  to  be  brought  before  the  Court  and 
examined.  No  doubt,  it  may  happen  that  certain  witnesses  will 
conceal  facts  which  they  know,  or  alter  their  account  of  what  they 
have  seen.  Nevertheless,  these  witnesses  should  be  before  the 
Court,  and  the  Judge  and  the  assessors,  or  the  jury,  if  the  case  is 
tried  by  a  jury,  should  have  an  opportunity  of  forming  their  own 
judgment  as  to  their  credibility  or  othewrise."  Vide  also  (1)  Queen" 
Empress  v.  Bankhandi^  L  L.  R  15  AIL  6 ;  (2)  Empress  v.  Tidla^ 
L  L.  R  7  AU.  904. 

3.  In  a  trial  before  the  Sessions  Court,  the  prosecution  is  not  bound 
to  tender  for  cross-examination  all  witnesses  called  before  the  Com- 
mitting Magistrate.  The  Court  would  not  call  a  witness  on  whose 
evidence  it  could  not  put  implicit  reliance — Empress  v.  Kali 
Prossunno  Dass^  I.  L.  R  14  CaL  245.  Vide  also  Queen-Empress  v. 
Stantm,  I.  L.  R  14  AU.  521. 

4.  In  a  trial  before  a  Court  of  Session  or  a  High  Court,  the  Public 
Prosecutor  conducting  the  case  for  the  Crown  is  not  bound  to  call 
as  a  witness  for  the  Crown,  or  to  put  into  the  witness-box  for  the 
purpose  of  cross-examiuation  any  of  the  witnesses  appearing  in  the 
calendar  as  witnesses  for  the  Crown,  whose  evidence  is,  in  his  opinion, 
t8i\a&^Queen'Empress  v.  Durga^  I.  L.  R  16  AIL  (F.  B.)  84.  Their  Lord- 
ships in  this  case  remarked :  "  In  our  opinion,  a  Public  Prosecutor  should 
not  refuse  to  call  or  put  into  the  witness-box  for  cross-examination 
a  truthful  witness  returned  in  the  calendar  as  a  witness  for  the  Crown, 
merely  because  the  evidence  of  such  witness  might,  in  some  respects, 
be  favourable  to  the  defenoe." 

niostration  (h).— As  to  witness's  refusal  to  answer  question  as  to 
character,  mde  sec.  148  post. 
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As  to  accused  person's  refusal  to  answer,  mds  sec  342  of  the 
Criminal  Procedure  Code. 

ninstration  (iX— 1*  ^  A  bill  having  got  back  into  the  acceptors 
hands  is  presumed  to  have  been  paid  :  it  is  sufficient  evidence  of 
payment  for  the  acceptor  to  produce  the  bill  "^^kearmom  v.  Fleming^ 
6  B.  L.  R.  619. 

S.  In  a  suit  on  a  bond,  where  defendant  pleaded  satisfowstion, 
held^  that  as  the  bond  was  in  the  hands  of  the  obligor,  who  was  not 
shown  to  have  stolen  it,  it  was  rightly  presumed  that  the  obligation 
had  been  discharged — Gonesh  Chunder  Saha  v.  Kketoo  Mecth,  22 
W.  R26e. 

3.  In  the  case  of  Abdul  Karim  v.  Manjthaturajy  I.  L.  R.  1  Bom. 
295,  it  was  held  that  the  admission  by  the  defendant  of  the  drawing 
of  the  hundi  for  value  received  laid  on  him  the  burden  of  proving 
payment,  and  that,  though  the  possession  by  the  defendant  of  tiie 
hundi  was  a  circumstance  in  his  favour,  yet,  as  it  did  not  in  itself 
amount  to  proof  of  payment,  the  ont«  prohandi  was  not  thereby 
shifted  to  the  plaintiff.  {Doyal  Oairaj  v.  Khatoa  LadhOy  12  Bom. 
H.  C.  R.  97  ;  and  Chinnasami  Iyengar  v.  Oopcdacharry^  7  Mad. 
H.  C.  R  392,  dissented  fh)m). 

.  Oonclnsive  presnmptioiiB   not  mentioned  In  the  Act.— 1.  For 

the  pursose  of  determining  the  legal  rights  and  liabilities  of  parties, 
the  Courts  conclusively  presume  that  every  sane  person,  above  the 
age  of  14  years,  is  acquainted  with  the  criminal  as  well  as  the  civil, 
the  common  as  well  as  the  statute,  law  of  the  land. 

2.  A  sane  man  of  the  age  of  discretion  is  conclusively  presumed 
to  contemplate  the  natural  and  probable  consequences  of  his  own 
acts.  This  presumption  is  not  confined  to  criminal  matters,  but 
extends  equally  to  the  party's  civil  liabilities. 

3.  An  infant,  under  the  age  of  seven  years,  is  conclusively 
presumed  to  be  incapable  of  committing  any  felony  for  want  of 
discretion. 

4.  A  female,  under  the  age  of  ten  years,  is  presumed  incapable 
of  consenting  to  sexual  intercourse. 

Bebnttable  presumptions  not  mentioned  in  the  Illnstrations  :— 

IsU — Every  man  is  presumed  to  l^e  of  sane  mind  until  the  contrary 
is  shown. 

2n(l.— The  law  presumes  that  every  man  obeys  the  mandates  of 
the  law. 

3rd— The  law  presumes  all  individuals  to  be  possessed  of  the  power 
of  procreation  within  the  usual  ages. 
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4^— The  law  presumes  against  vice  and  immorality. 

6th. — It  is  to  be  presumed  that  natural  love  and  afiection  form  a 
good  consideration  sufficient  to  suppoi*t  all  instruments  where  a 
valuable  consideration  is  not  expressly  required  by  law,  and  that 
money  advanced  by  a  parent  to  his  child  is  intended  as  a  gift,  not 
as  a  loan. 

6<A. — It  is  generally  presumed  that  documents  were  made  on  the 
day  they  bear  date. 

7^— The  law  presumes  that  lost  instruments  were  duly  stamped. 

Sth, — Due  appointment  is  presumed  from  acting  in  public  office. 

9ih. — Judges  and  jurors  are  presumed  to  do  nothing  causelessly  or 
maliciously. 

lOiA, — A  parson  is  presumed  to  be  always  resident  on  his  benefice. 

11^— A  person  is  presumed  to  retain  his  domicile  until  the  inten- 
tion and  fact  of  acquiring  a  new  one  is  shown. 

12^A — Persons  living  together  as  man  and  wife  are,  on  grounds  of 
morality  and  decency,  presumed  to  have  been  l^ally  married. 

13^A. — All  testimony  given  in  a  Court  of  Justice  is  presumed  to 
be  true  until  the  contrary  appears. 

14th, — The  presumption  of  law  is  that  title  is  to  be  presumed  from 
lawful  possession  until  the  want  of  title  or  a  better  title  be  proved. 
Vide  (a)  Baroda  Kant  Rax  v.  Chunder  Cumar  Rat,  12  Moo.  I.  A.  225 ; 
(6)  Wall  Ahmed  Khan  v.  Ajudhya  Kandu,  I.  L.  R  13  All.  637  ;  (c) 
TrUoehan  Ohosh  v.  Koylash  Nath  Bhattaeharji,  12  W.  R.  175  ;  {d) 
Kali  Chundra  Sen  v.  Adu  Sheikh,  9  W.  R.  602. 

15<A.— The  presumption  of  law  is  that  possession  goes  with  title. 
Vide  [a)  Dharan  Singh  v.  Hara  Prasaud  Singh,  I.  L.  R.  12  Cal.  38  ; 
(i)  Bamkumar  Rai  v.  Oovind  Chundra  Rai,  I.  L.  R  19  CaL  (P.  0.) 
660 ;  (c)  Mohima  Chundra  De  Sarkar  v.  HaraM  Sarkar,  I.  L.  R  8 
QaL  768 ;  {d)  Ananga  Manjari  Chowdhrain  v.  Tripwa  Soondari 
Chawdhrain,  I.  L.  R  14  CaL  (P.  C.)  740. 

16<A.— Possession  of  lands  which  have  never  been  occupied  for  culti- 
vation and  which  are  of  such  a  nature  and  description  that  no 
one  can  be  said  to  be  in  possession  may  be  presumed  rightfully  to 
belong  to  the  parties  with  whom  the  title  rests.  Vide  Moochiram 
Matijhi  V.  Biitwamhhvr  Rai  Chowdhary,  24  W.  R.  410. 

VI ih. — Where  a  person  has,  for  a  long  period  of  time,  exercised  a 
proprietary  right,  which  might  have  had  a  legal  origin  by  grant  or 
license  from  the  Crown  or  a  private  person,  and  the  exercise  of  which 
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would  naturally  have  been  prevented,  if  it  had  not  had  a  legal  origin, 
there  is  a  presumption  that  such  right  had  a  l^;al  origin,  and  that 
it  was  created  by  a  proper  instrument  which  has  been  lost— Art 
100,  St  Dig. 

18^~The  occupation  of  land  carries  with  it  an  implied  agre^nent 
on  the  part  of  the  tenant  to  manage  the  land  according  to  the  course 
of  good  husbandry  and  the  custom  of  the  country. 

19^— The  hereditary  nature  of  a  tenure  or  taluq  may  be  presumed 
from  evidence  of  long  and  uninterrupted  enjoyment  and  of  the 
descent  of  the  tenure  from  father  to  son.  Vide  (a)  Oopal  Lai  Tadcoor 
V.  Tilak  Chundra  Rat,  Z  W.  K  (P.  C.)  1  ;  (6)  Dhanpat  Singh  v. 
Ouman  Singh,  11  Moo.  I.  A.  466  ;  (c)  Satyasamn  Ohoshal  v.  Mohesh 
Chundra  Miira,  11  W.  R  (P.O.)  10;  {d)  Kaldip  Narain  Singh  y. 
The  Ooremmentj  14  Moo.  I.  A.  247  ;  («)  JVoda  Dwrga  Dassi  v. 
Dtcarkanath  Rai,  24  W.  R  301. 

20/A. — The  owner  of  a  several  fishery,  when  the  terms  of  the  grant 
are  unknown,  may  be  presumed  to  be  owner  of  the  soiL 

21«t— The  soil  of  imnavigable  rivers  to  the  middle  line  of  the 
water  with  the  right  of  fishing  is  presumed  to  belong  to  the  owner  of 
the  adjacent  land.  Vide  Crosehy  v.  Light  Towler,  L.  R  2  Ch.  App. 
478  ;  Beckei  v.  If  orris,  L.  R  1  H.  L.  Sc.  47. 

22nd,— In  navigable  rivers  and  arms  of  the  sea  the  presumption  is 
that  the  soil  is  vested  in  the  Crown,  and  the  fishery  in  the  publia 

23r<i — The  Court  of   Admiralty  recognises  certain  presumptions, 
',  which  ought  to  be  borne  in  mind,  as  they  have  the  efiSsct  of  technically 
shifting  the  burden  of  proof.    Thus,  in  cases  of  collision,  if  one  of  the 
vessels  be  shown  to  have  been  at  anchor,  that  fact  so  far  raises  a 
presumption  in  her  favour,  as  to  impose  on  the  other  vessel  the  necessity 
'  of  making  out  her  defiance.    So,  if  a  ship  be  proved  to  have  been  in 
stays  at  the  time  of  collision,  she  is  presumed  to  have  been  unable  to 
avoid  it,  and  the  burden  of  proof  rests  on  the  opposite  side  to  estab- 
lish, either  that  the  vessel  was  improperly  put  in  stays,  or  that  the 
damage  was  occasioned  by  spress  of  weather  or  by  other  unavoidable 
accident    Again,  if  a  salvor's  vessel  has  been  injured  or  lost  whOe 
'  engaged  in  the  salvage  service,  the  Court  of  Admiralty  presumes, 
primd  facie,  that  such  injury  or  loss  was  caused  by  the  necessities 
of  the  service,  and  not  by  the  salvor's  default — Taylor,  sec.  206. 

Rebuttable  presumptions,  not  mentioned  in  the  Illastrations. 
Oriminal  cases. — 1*  A  man  is  legally  to  be  presumed  innocent  of 
crime  imtil  proved  to  be  guilty.  If  a  man  be  accused  of  crime,  he 
must  be  proved  guilty,  and  proved  so  beyond  a  reasonable  doubt 
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2.  A  criminal  intent  is  often  presumed  from  acts  which,  morally 
speaking,  are  susceptible  of  but  one  interpretation.  The  law  presumes 
every  act,  in  itself,  unlawful  to  have  been  wrongfully  intended,  till 
the  contrfiiry  appears.  When,  for  instance,  a  party  is  proved  to  have 
laid  poison  for  another,  or  to  have  deliberately  struck  at  him  with 
a  deadly  weapon,  or  to  have  knowingly  discharged  loaded  fire-arms 
at  him,  it  would  be  absurd  to  require  the  prosecutor  to  show  that 
he  intended  death  or  bodily  harm  to  that  person.    So,  where  a  party 

deliberately  publishes  defamatory  matter,  malice  will  be  presumed. 

3.  The  law  presumes  guilt  from  destroying,  withholding  or 
&bricating  evidence. 

Statntory  presumptions.— Statutory  presumptions,  properly 
speaking,  do  not  belong  to  the  Law  of  Evidence,  but  arise  from  the 
ordinary  substantive  law  on  the  subjects  with  which  they  are 
concerned.  But  as  they,  in  a  lai^ge  number  of  cases,  regulate  the 
burden  of  proof,  an  attempt  is  made  to  enumerate  below  the  most 
familiar  ones. 

Statutory  conclusive  presumptions.— I.  A  declaration  made 
under  sec.  6  of  the  Land  Acquisition  Act,  X  of  1870,  and  published 
in  the  Gk^zette,  is  conclusive  evidence  that  the  land  which  forms 
the  subject  thereof  is  needed  for  a  public  purpose  or  for  a 
Company. 

2.  A  declaration  by  a  Magistrate  to  the  effect  that  a  proclamation 
was  duly  made  by  a  person  charged  with  a  warrant -offence,  who  has 
absconded,  is,  under  sec.  87  of  the  Criminal  Procedure  Code,  conclusive 
evidence  of  due  compliance  with  the  law. 

3.  The  r^;ister  prepared  under  sec.  26  of  "  The  Chota  Nagpore 
Tenures  Act,  II  (B.  C.)  of  1869,  is  conclusive  evidence  of  all  matters 
recorded  therein. 

4.  According  to  the  Criminal  Tribes  Act,  XXVII  of  1871,  a 
notification  by  the  Local  Qovemment,  under  sec.  5  of  the  Act,  is 
conclusive  proof  that  the  provisions  of  the  Act  are  applicable  to  the 
tribes,  &a,  specified  therein. 

6.  A  certificate  given  to  a  purchaser  at  a  sale  for  arrears  of  land- 
revenue  or  of  public  demands  recoverable  as  land -revenue  is,  under 
sec.  8,  Act  VII  (B.  C.)  of  1868,  conclusive  evidence  that  all  the 
necessary  notices  have  been  served  and  posted. 

6.  A  notification  under  sec.  3  of  the  Scheduled  Districts  Act,  XIV 
Gtf  1874,  is  conclusive,  as  to  what  enactments  are  in  force,  or  not  in 
force,  in  any  Scheduled  District. 
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7.  Estoppels  are  instaaces  of  cooclnsiTe  preBomptioDS. 
Presiimptioiui  of  Hindn  Law.— The  ordinary  presomptioDs   of 
Hindu  law  are  : — 

1.  That  every  Hindu  family,  in  its  normal  state,  is  joint  Pre- 
sumably, every  such  family  is  joint  in  food,  worship,  and  estate. 
Vide  (a)  Ned  Kieto  Deb  Bwrmono  v.  Beer  Chunder  Tkakoor,  12 
W.  R  (P.  C.)  21 ;  (6)  Bholanatk  Mahata  v.  Ajoodkya  Pereaud 
Sookooly  20  W.  R.  66  ;  (c)  Dkwrtn  Dae  Pandey  v.  Mueeumat  Shatna 
Swndary  Debiy  3  Moo.  I.  A.  229  ;  (d)  OopOcriehna  Ooeeain  v.  Qunga 
Fereaud  Ooeain^  6  Moo.  I.  A.  53  ;  («)  Naraganiy  Latchmi  Deranmh 
v.  Vengama  NaidUy  9  Moo.  L  A.  66 ;  ( /)  Pran  Kriehna  Pal 
Chfywdhary  v.  Matkwra  Mohan  Pal  Chowdhary^  10  Moo.  I.  A.  403. 

2.  That  where  the  members  of  a  Hindu  family  live  in  commensality, 
eating  together,  and  possessing  joint  property,  aU  the  property  they 
are  in  possession  of  is  joint  property,  until  it  is  shown  by  evidence 
that  one  member  of  the  family  is  possessed  of  separate  property. 
Vide  (a)  Dharam  Dae  Pandey  v.  Mueeumat  Shama  Sundari  Debi,  3 
Moo.  I.  A.  229 ;  (6)  Oovinda  Muherji  v.  Doorga  Praead,  22  W.  E.  248  ; 
(c)  Anandi  Kunwar  v.  Khedu  Lai,  14  Moo.  I.  A.  412. 

3.  That  a  joint  Hindu  family  retains  that  status  in  the  absence 
of  evidence  of  partition  or  acta  of  separation.  Vide  (a)  Mueeumat 
Cheetha  v.  Baboo  MiAeen  Lai,  11  Moo.  I.  A.  369 ;  (b)  Bodh  Sing 
Dudhuria  v.  Oaneeh  Chundra  Sen,  19  W.  R.  356  ;  (c)  Moro  Vieianatk 
T.  Ooneeh  Vithal,  10  Bom.  H.  C.  R.  453. 

4.  That  when  a  family  is  separate  in  residence  and  food,  it  is 
also  separate  in  estate.  Vide  (a)  Keeabram  Mahapattar  v.  Nand- 
kiehor  Mahapattar,  3  B.  L.  R.  (A.  C.)  7. 

5.  That  a  debt  incurred  by  the  head  of  a  Hindu  family  residing 
together  is,  under  ordinary  circumstances,  a  family  debt — Tanda- 
varya  Mudali  v.  Valli  Ammal,  1  Mad.  H  C.  R.  398. 

6.  That  where  a  plaintiff's  family  is  admitted  or  proved  to  be 
a  joint  Hindu  family,  but  there  is  no  direct  evidence  as  to  the  nature 
of  the  debt  claimed  by  the  plaintiff,  it  is  a  family  debt.  Vide  {a) 
Jagmohandae  Kilabhai  v.  Allu  Maria  Daekul,  I.  L.  R.  19  Bom.  339  ; 
(6)  Taruck  Chunder  v.  Jodeehur  Chunder,  19  W.  R.  178. 

7.  That  a  Hindu  family  is  governed  ordinarily  by  the  law  of 
its  origin,  and  not  by  that  of  its  domicile.  In  the  case  of  Mitakshara 
family  residing  in  Bengal,  the  presumption  would  be  in  favour  of 
its  being  governed  by  Mitakshara  law,  till  the  contrary  is  proved. 
Vide  (a)  Surendranath  Roy  v.  ML  Meramoni  Burmonea,  12  Moo. 
I.  A.  81  ;  (b)  Prithe  Sing  v.  Sheo  Sundari,  8  W.  B.  261  ;  (c)  Ram 
Bromo  Pandah  v.  Kamini  Sundari  Daei,  6  W.  R.  295. 
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8.  That  an  ancient  family  custom,  proved  to  have  existed  among 
Hindus,  continues  even  though  the  family  has  migrated — 
Surendranath  Rai  v.  Heramoni  Burmonea^  12  Moo.  I.  A.  81. 

9.  That  when  a  purchase  of  real  estate  is  made  by  a  Hindu 
in  the  name  of  his  son,  the  purchase  is  a  henami  one.  The  same 
rule  applies  in  Mahommedan  cases.  Vide  (a)  Oopikristo  Oosain 
T.  Ounga  Persaud  Oaasain,  6  Moo.  I.  A.  53 ;  (b)  Movlvie  Sayyud 
Uzkr  All  V.  Mtiuumat  Bihi  Ultaf  Fatima,  13  Moo.  I.  A.  232  ;  (c) 
Mus9umat  Bihi  Nyamut  v.  Fcul  ff ossein,  S.  D.  A.  1859  pw  138;  (d) 
Rungu  Mai  v.  Bunndkur,  5  Dec.  N.  W.  P.  p.  147  ;  («)  Bhaghat 
Chundra  Be  v.  Haro  Oavind  Pal,  20  W.  R.  269 ;  (/)  Naginbhai  v. 
AbdtUla,  I.  L.  R.  6  Bom.  717. 

10.  The  same  presumption  arises  when  the  purchase  is  in  the 
name  of  the  wife.  Vide  (a)  Samamayi  v.  Luchmipat  Dugar^ 
9  W.  R.  578  ;  (6)  Chowdhrani  v.  Tarini  Kant  Lahiri,  I.  L.  R.  8  Cal.  545. 
So,  also,  when  in  the  name  of  his  own  idol  (Brcjo  Sundari  Debya  v. 
Lachmi  Kunwari,  20  W.  R.  95). 

11.  That  a  child  in  India,  under  ordinary  circumstances,  has  his 
father's  religion,  and  his  corresponding  civil  and  social  status — 
Skinner  v.  Orde,  14  Moo.  I.  A.  309. 

12.  That  the  object  of  endowment  by  a  Hindu  for  the  worship 
of  idols  is  to  preserve  the  seha  in  the  family  rather  than  to  confer 
a  benefit  on  an  individual — Chundra  Nath  Rai  v.  Oovinda  JVath 
Rai,  11  B.  L.  R.  114. 

Fresomptions  of  Mahommedan  Law.—l.  In  the  absence  of 
express  contract,  Mahommedan  dower  is  presumed  to  be  prompt, 
demandable  at  any  time,  not  merely  deferred,  V.«.,  demandable  on 
divorce— Tadya  v.  Rasanebiyari,  6  Mad.  H.  C.  R.  9. 

2.  As  to  marriage  and  legitimacy.  Vide  {a)  Ramamani  Ammai 
V.  Kalanthe  Natchear,  14  Moo.  I.  A.  346 ;  (6)  Khajah  Hidayutollak 
V.  Rai  Jan  Khanum,  3  Moo.  I.  A.  295 ;  (c)  Ashruf-ood-dowlah 
Ahmed  Eossain  Khan  v.  Hyder  Hossain  Khan,  11  Moo.  1.  A.  94 ; 
(d)  Mahomed  Banker  Hossain  Khan  v.  Shurfoon  Nissa  Begum,  8 
Moo.  I.  A.  159;  {e)  Mussumat  JamituU  Batool  v.  Mussumat 
Hosseinee  Begum,  11  Moo.  I.  A.  194. 

3.  The  English  doctrine  of  satisfaction  has  been  applied  to 
Mahommedan  law.  When  a  Mahommedan  husband,  who  had  agreed 
to  give  his  wife  a  dower  of  five  lakhs  of  Lucknow  rupees,  subsequently 
directed  four  and  a  half  lakhs  sicca  rupees  of  Company's  paper  to 
be  set  aside  for  her,  this  was  presumed  to  be  in  satisfaction  of  dower 
and  not  a  gih~-IfHkharannessa  v.  Amjeed  AH  Khan,  7  B.  L.  R. 
CP.  C.)  643. 
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CHAPTER  VIIL 

ESTOPPEL. 

The  subject  of  eetoppels  differs  from  that  of  presumptions  in  the 
circumstance,  that  an  estoppel  is  a  personal  disqualification  laid  upon 
a  person  peculiarly  circumstanced  from  proving  peculiar  facts.  A  pre- 
sumption is  a  rule  that  a  particular  inference  shall  be  drawn  from 
particular  facts  whoever  proves  them.—Stephen's  Int.,  176. 

Lord  Coke  divided  estoppels  into  three  kinds,  namely :  lit — Bj 
matter  of  record  ;  2nd—  By  deed  ;  ^rd—In  pais.  This  chapter  is  con- 
cerned with  estoppels  of  the  last  class  (ue,,  in  pais).  The  definition  of 
estoppel  given  in  section  115  is  not  to  be  regarded  as  an  exhaustive 
one,  or  as  laying  down  a  different  rule  to  that  which  is  to  be  gathered 
from  the  English  cases  ;  and  there  are  numerous  other  cases,  in  addi- 
tion to  those  expressly  contemplated  by  the  Act,  in  which  the  principle 
of  estoppel  by  representation  has  been  given  effect  to  in  the  Courts 
of  this  country.* 

115.  When  one  person  has,  by  his  declaration, 
act  or  omission,  intentionally  caused 
*^^^  or     permitted     another     person     to 

believe  a  thing  to  be  true  and  to  act  upon  such 
belief,  neither  he  nor  his  representative  shall  be 
allowed,  in  any  suit  or  proceeding  between  himself 
and  such  person  or  his  representative,  to  deny  the 
truth  of  that  thing. 

Illustration. 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land 

belongs  to  A,  and  thereby  induces  B  to  buy  and  pay  for  it.     The 

land  afterwards  becomes  the  property  of  A,  and  A  seeks  to  set 

aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he  had 

).     He  must  not  be  allowed  to  prove  his  want  of  title. 

dation  of  the  doctrine  of  equitable  Estoppels  by  Bepresent- 

-The  foundation  of  the  doctrine  of  equitable  estoppel  by 
dtation  is  thus  described  by  Lord  Selborne  L.  C,  in  CitizerCs 
^  Louisiana  v.  First  National  Bank  of  New  Orleans^  L.  R.  6 
1.  A.  352  :  "  The  foundation  of  that  doctrine,  which  is  a  very 
^nt  one,  and  certainly  not  one  likely  to  be  departed  from, 
that  if  a  man,  dealing  with  another  for  value,  makes  srtatements 

*  Vide  Sarat  Ckunder  Dey  v.  Gopcd  Chunder  Laha,  I.  L.  R.  20  Cal.  2W. 
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to  him  as  to  exiating  facts,  which  being  stated  would  effect  the  con- 
tract, and  without  reliance  upon  which,  or  without  the  statement  of 
which,  the  party  would  not  enter  into  the  contract,  and  which  being 
otherwise  than  as  they  were  stated,  would  leave  the  sititatum  after 
the  contract  different  from  what  it  would  have  been,  if  the  representa- 
tions had  not  been  made  ;  then  the  person  making  those  representa- 
tions shall,  so  far  as  the  powers  of  a  Court  of  Equity  extend,  be  treated 
as  if  the  representations  were  not  true,  and  shall  be  compelled  to  make 
them  good.  But  those  must  be  representations  concerning  existing 
feLCtB."  The  reason  of  the  rule  is  thus  explained  by  Mr.  Smith  in  his 
notes  to  the  Duchess  of  Kingston's  casCy  2  Sm.  L.  C.  801.  '*  However, 
it  is  in  nowise  unjust  or  unreasonable,  but,  on  the  contrary,  in  the 
highest  degree  reasonable  and  just,  that  some  solemn  mode  of  declara- 
tion should  be  provided  by  law,  for  the  purpose  of  enabling  men  to 
bind  themselves  to  the  good  faith  and  truth  of  representations  on 
which  other  persons  are  to  act  Interest  republtcai  ut  sit  finis  litium  ; 
but  if  matters,  which  have  been  once  solemnly  decided,  were  to  be 
again  drawn  into  controversy,  if  facts  once  solemnly  afi&rmed  were  to 
be  again  denied  whenever  the  affirmant  saw  his  opportunity,  the  end 
would  never  be  of  litigation  and  confusion.  It  is  wise,  therefore,  to 
provide  certain  means  by  which  a  man  may  be  concluded,  not  from 
saying  the  truth,  but  from  saying  that  that  which,  by  the  intervention 
of  himself  or  his,  has  once  become  accredited  for  truth,  is  false.  And 
probably  no  code,  however  rude,  ever  existed  without  some  such 
provision  for  the  security  of  men  acting,  as  all  men  must,  upon  the 
representations  of  others."  ''At  the  same  time,  the  Courts  have 
been  unwilling  to  allow  men  to  be  entrapped  by  formal  statements 
and  admissions,  which  were  perhaps  looked  upon  as  unimportant 
when  made,  and  by  which  no  one  ever  was  deceived  or  induced  to 
alter  his  position.  Such  estoppels  are  still,  as  formerly,  considered 
odious.^  "  In  its  most  common  aspect,  equitable  estoppel  is  founded 
upon  deceit,  and  has  its  justification  in  the  duty  of  the  Courts  to 
prevent  the  accomplishment  of  fraud.  The  estoppel  consists  in  hold- 
ing for  truth  a  representation  acted  upon,  when  the  person  who  made 
it  or  his  privies  seek  to  deny  its  truth  and  to  deprive  the  party  who 
has  acted  upon  it  of  the  benefit  obtained.  The  origin  of  the  estoppel 
is  probably  to  be  found  in  the  doctrine  of  equity  that  if  a  representa- 
tion be  made  to  another  who  deals  upon  the  fedth  of  it,  the  former 
must  make  the  representation  good,  if  he  knew  or  was  bound  to 
know  it  to  be  false* 

TheBuleof  Law.—This  section  contains  the  rule  in  Pickardy. 
Sears,  6  A.  and  £.  474,  as  interpreted  and  limited  by  Parke  B.,  in 

•  ride  Bigdlow.  5ih  Bd.,  667. 
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Freeman  y.  Cooke,  6  Bing.  174.  The  case  of  Pickard  v.  Seare  is 
described  by  Mr.  Bigelow  as  bearing  the  same  relation  to  estoppel 
in  pate  as  the  Ducheee  of  KingeUm^e  caee  does  to  estoppel  by  record. 
DenmaD  0.  J.,  in  delivering  the  judgment  of  the  Court,  said  :  "  But  the 
rule  of  law  is  clear,  that,  where  one  by  his  words  or  conduct,  wilfully 
'  causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time,  and  the  plainti£^ 
in  this  case,  might  have  parted  with  his  interest  in  the  property  by 
verbal  gift  or  sale,  without  any  of  those  formalities  that  throw  technicid 
difficulties  in  the  way  of  legal  evidence.  And  we  think  his  conduct, 
in  standing  by  and  giving  a  kind  of  sanction  to  the  proceedings  under 
the  execution,  was  a  fact  of  such  a  nature,  that  the  opinion  of  the 
jury  ought,  in  conformity  to  ffeane  v.  Rogere  (9  B.  and  C.  677)  and 
Oravee  v.  Key  (3  B.  and  Ad.  313),  to  have  been  taken,  whether  he  had 
not,  in  point  of  fact,  ceased  to  be  the  owner."  The  rule  has  been 
explained  in  the  case  of  Freeman  v.  Cooke,  by  Parke  B.,  thus  :  *'  That 
rule  was  founded  on  previous  authorities,  and  has  been  acted  upon 
in  some  cases  since.  The  principle  is  stated  more  broadly  by*  Lord 
Denman  in  the  case  of  Or^g  v.  Wells  (110  A.  and  R  90).  The 
proposition  contained  in  the  rule  itself,  as  above  laid  down  in  the  case 
of  Pickard  v.  Sears,  must  be  considered  as  established.  By  the  term 
vnlfully,  however,  in  that  rule,  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to  be  untrue,  at 
least,  that  he  means  his  representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly ;  and  if,  whatever  a  man's  real  intention  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that  it  was  mieant  that  ho 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the 
representation  would  be  equally  precluded  from  contesting  its  truth  ; 
and  conduct,  by  negligence  or  omission,  where  there  is  a  duty  cast  upon 
a  person  by  usage  of  trade  or  otherwise,  to  disclose  the  truth,  may 
often  have  the  same  effect.  As  for  instance,  a  retiring  partner  omitting 
to  inform  his  customers  of  the  fact,  in  the  usual  mode,  that  the  con- 
tinuing partners  were  no  longer  authorised  to  act  as  his  agents,  is 
bound  by  all  contracts  made  by  them  with  third  persons,  on  the 
faith  of  their  being  so  authorised.  In  truth,  in  most  cases  in  which 
the  doctrine  in  Pickard  v.  Sears  is  to  be  applied,  the  representation 
is  such  as  to  amount  to  the  contract  or  license  of  the  party  making  it." 

The  rule  mentioned  above  results  directly  from  the  maxim  that 
no  man  shall  take  advantage  of  his  own  wrong.  It  is  not  confined  only 
to  cases  of  transfers    of   property,  but  includes  all  cases  of  false 
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irepresentatioDS,  fraudulent  silence,  and  culpable  negligence,  whatever 
the  nature  of  the  transaction  may  be. 

Extent  of  the  mle  mentioned  in  the  Section.— In  the  case  of 
Vishnu  V.  Erishnan,  I.  L.  R.  7  Mad.  3,  a  Full  Bench  of  the  Madras 
High  Court  said  that  "  the  term  intentionally  was,  no  doubt,  adopted' 
advisedly.  By  the  substitution  of  it  for  the  term  *  wilfully '  in  the 
rule  stated  in  Pickard  v.  Sear$^  and  explained  in  Freeman  v.  Cooke 
and  Cornish  v.  Ahington^  it  was  possibly  the  design  to  exclude  cases 
from  the  rule  in  India,  to  which  it  might  be  applied  under  the  terms 
in  which  it  has  been  stated  by  the  English  Courts."  In  this  case  and 
in  the  case  of  Ounga  Sahai  v.  Hira  Singh^  I.  L.  B.  2  AIL  809,  it  was 
laid  down  that  if  the  element  of  fraud  be  wanting,  there  is  no  estoppel. 
There  must  be  deception,  and  change  of  conduct  in  consequence. 
This  limited  view  of  the  section  has  been  expressly  discountenanced 
by  their  Lordships  of  the  Privy  Council  in  the  case  of  Sarat  Chandra 
Dey  V.  Oopal  Chundra  Laha,  I.  L.  R.  20  Cal.  296.  Their  Lordships 
remarked  :  ^*  Their  Lordships  are  unable  to  agree  in  this  view.  On 
the  contrary,  as  the  rule  had  been  modified  in  England  by  there 
substituting  the  word  *  intentionally '  in  the  rule  established  for  the 
word  *  wilfully,'  which  had  been  previously  used,  it  seems  to  their 
Lordships  that  the  term  intentionally  was  used  in  the  Evidence  Act, 
1872,  for  the  purpose  of  declaring  the  law  in  India  to  be  precisely 
that  of  the  law  of  England.  A  person  who,  by  his  declaration, 
act  or  omission,  had  caused  another  to  believe  a  thing  to  be  true 
and  to  act  upon  that  belief,  must  be  held  to  have  done  so  *  intention- 
ally *  within  the  meaning  of  the  statute,  if  a  reasonable  man  would 
take  the  representation  to  be  true,  and  believe  it  was  meant  that  he 
should  act  upon  it.  The  section  of  the  Evidence  Act  does  not  make 
it  a  condition  of  estoppel  resulting  that  the  person  who,  by  his  de- 
claration or  act,  has  induced  the  belief  on  which  another  has  acted,  was 
either  committing  or  seeking  to  commit  a  fraud,  or  that  he  was  acting 
with  a  full  knowledge  of  the  circumstances  and  under  no  mistake  or 
misapprehension.  The  Court  is  not  warranted  or  entitled  to  add  any 
such  qualifying  conditions  to  the  language  of  the  Act ;  but  even  if 
they  had  the  power  of  thus  virtually  interpolating  words  in  the 
statute  which  are  not  to  be  found  there,  their  Lordships  are  clearly  of 
opinion  that  there  is  neither  principle  nor  authority  for  any  such 
legal  doctrine  as  would  warrant  this.  The  learned  counsel  who 
argued  the  present  case  on  either  side  were  agreed  that  the  terms  of 
the  Indian  Evidence  Act  did  not  enact  as  law  in  India  anything 
different  from  the  law  of  England  on  the  subject  of  estoppel,  and  their 
Lordships  entirely  adopt  that  view.  The  law  of  this  country  gives 
no  countenance  to  the  doctrine  that  in  order  to  create  estoppel,  the 
person,  whose  aots  or  declarations  induced  another    to  act    in    a 
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particular  way,  must  have  been  under  no  mistake  himself,  or  must  have 
acted  with  an  intention  to  mislead  or  deceive.    What  the  law  and  the 
Indian  statute  mainly  regard  is  the  position  of  the  person  who  was 
induced  to  act ;  and  the  principal  on  which  the  law  and  the  statute 
rest  is,  that  it  would  be  most  inequitable  and  unjust  to  him  that  if 
another,  by  a  representation  made,  or  by  conduct  amounting  to  a 
representation,  has  induced  him  to  act  as  he  would  not  otherwise  have 
done,  the  person  who  made  the  representation  should  be  allowed  to 
deny  or  repudiate  the  effect  of  his  former  statement,  to  the  loss  and 
injury  of  the  person  who  acted  on  it.     If  the  person  who  made  the 
statement  did  so  without  full  knowledge,  or  under  error,  sibt  imputeU 
It  may,  in  the  result,  be  unfortunate  for  him,  but  it  would  be  unjust, 
even  though  he  acted  under  error,  to  throw  the   consequences  on  the 
persons  who  believed  his  statement  and  acted  on  it  as  it  was  intended 
he  should  do.    The  general  principle  is  thus  stated  by  the  Lord 
Chancellor  (Campbell)  with  the  full  concurrence  of  Lord  Kingsdown 
in  the  case  of  Caimcross  v.  Lorimer  (7  Jur.  N.  S.  149),  1860 :  *  The 
doctrine  will  apply,  which  is  to  be  found,  I  believe,  in  the  laws  of  all 
civilised  nations  that  if  a  man,  either  by   words  or  by  conduct,  has 
intimated  that  he  consents  to  an  act  which  has  been  done,  and  that 
he  will  oflfer  no  opposition  to  it,  although  it  could  not  have  been  law- 
fully done  without  his  consent,  and  he  thereby  induces  others  to  do 
that  from  which  they  otherwise   might  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  had  so  sanctioned  to  the  prejudice 
of  those  who  have  so  given  faith  to  his  words  or  to  the    fair  inference 
to  be  drawn  from  his  conduct.    I  am  of  opinion  that,  generally  speak- 
ing, if  a  party,  having  an  interest  to  prevent  an  act  being  done,  has 
full  notice  of  its  having  been  done,    and  acquiesces  in  it  so  as  to 
induce  a  reasonable  belief  that  he  consents  to  it,  and  the  position  of 
others  is  altered  by  their  giving  credit  to  his  sincerity,  he  has  no  more 
right  to  challenge  the  act  to  their  prejudice  than  he  would  have  had 
if  it  had  been  done  by  his  previous  license.*    There  is  no  ground  for 
the  suggestion  that  the  person  making  the  representation,   which 
induces  another  to  act,  must  be  influenced  by  a  fraudulent   intention, 
to  be  found  either  in  the  case  just  referred  to  or  in  the  leading  author- 
ities of  Pichard  v,  Seara^  Freeman  v.  Cooke^  and  Cornish  v.  AhingUm, 
In  the  more  recent  case  of  Carr  v.    The  London  and  North-  Western 
Railway  Company  in  the  Appellate  Court  of  the  Common  Pleas,  the 
Master  of  the  Rolls  (Lord  Esber)  pointed  out  that,  no  doubt,  in  certain 
cases,  where  estoppel  is  successfully  pleaded  against  a  party  seeking 
to  act  at  variance  with  his  previous  conduct  or  declarations  on  the 
faith  of  which  another  has  acted,  the  original  statement  may  have 
been  made  fraudulently  ;  but,  as  his  Lordship  explained,  a  fraudulent 
intention  is  by  no  means  necessary  to  create  an  estoppel,  and  accord- 
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ingly  he  meutions  other  cases  or  classes  of  cases  in  which  the  deter. 
miniDg  element  is  not  the  motive  with  which  the  representation  has 
been  made^  nor  the  state  of  knowledge  of  the  party  making  it,  but  the 
effect  of  the  representation  as  having  caused  another  to  act  on  the 
faith  of  it.  This  case  was  approved  of  in  the  much  later  case  of  Seton, 
Laing  &  Co,  v.  Lafone^  L.  R.  19  Q.  R  D.  68,  by  a  unanimous  judg- 
ment of  Lord  EsheK  and  Lords  Justices  Fry  and  Lopes.  In  that  case 
Lord  Esher  said  :  '  An  estoppel  does  not,  in  itself,  give  a  cause  of 
action  ;  it  prevents  a  person  from  denying  a  certain  state  of  facta 
One  ground  of  estoppel  is  where  a  man  makes  a  fraudulent  mis- 
representation and  another  man  acts  upon  it  to  his  detriment.  An- 
other may  be  where  a  man  makes  a  false  statement  negligently  though 
without  fraud,  and  another  person  acts  upon  it.  And  there  may  be 
circumstances  under  which,  where  a  misrepresentation  is  made  with- 
out fraud  and  without  negligence,  there  may  be  an  estoppel.'  To 
this  statement  it  appears  to  their  Lordships,  it  may  be  added,  that 
there  may  be  statements  made,  and  which  have  induced  another  party 
to  do  that  from  which  otherwise  he  would  have  abstained,  which  can- 
xiot  properly  be  characterised  as  '  misrepresentations,'  as,  for  example, 
what  occurred  in  the  present  case,  in  which  the  inference  to  be  drawn 
from  the  conduct  of  Ahmed  was  either  that  the  heha  in  the  favour  of 
Arju  Bibi  was  valid  in  itself,  or  at  all  events  that  he,  as  the  party  having 
an  interest  to  challenge  it,  had  elected  to  consent  to  its  being  treated 
as  valid." 

The  rule  of  estoppel,  as  laid  down  in  this  section,  covers  the  whole 
ground  covered  by  the  theory  of  part  performance.  This  section  does 
not  say  that,  in  order  to  constitute  an  estoppel,  the  acts  which  a 
person  has  been  induced  to  do,  must  have  been  acts  prejudicial  to 
his  own  interest.  Its  terms  are  sufficiently  wide  to  meet  the  case  of 
a  grant,  or  who  has  simply  been  allowed  to  remain  in  possession,  on 
the  understanding  and  belief  that  the  transaction  was  one  of  mort- 
gage, and  th\is  every  instance  of  what  the  £nglish  Courts  call  part- 
performance  would  be  brought  within  the  Indian  rule  of  estoppel.* 
A  man  may  be  estopped  not  only  from  giving  particular  evidence,  but 
from  doing  any  act  or  relying  upon  any  particular  argument  or  con- 
tention which  the  rules  of  equity  and  good  conscience  prevent  him  from 
using  as  against  his  opponent. t 

The  essentials  of  a  valid  estoppeL— From  what  has  been  said 
above,  it  appears  that  in  order  to  amount  to  a  valid  estoppel  under 
this  section,  three  things  are  necessary,  viz, :  \8t — There  must  have 
been  declaration,  act  or  omission  which  amounts  to  an  intentional 

*  VUU  Adk$uhak*hman  v.  Qovindaka^ji^  I.  L.  R  4  Bum.  594. 

♦  Vidt  Gcmgu  Manufacturing  Co.  v.  SoorvJmiUt,  I.  L.  R.  b  Cal.  609. 
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causing  or  permitting  belief  in  another ;  Stuf— That  there  mast 
have  been  belief  on  the  part  of  that  other  ;  3ref — There  most 
have  been  action  arising  out  of  that  belief,  that  is  to  saj,  the 
person  pleading  estoppel  must  show  that  he  has  altered  his  position 
by  reason  of  such  declaration,  act  or  omission.  It  is,  however, 
necessaiy  to  bear  in  mind  that  a  statement,  in  order  to  create  an 
estoppel,  should  be  clear  and  unambiguous,  and  should  refer  to 
some  state  of  facts  alleged  to  be  at  the  time  actually  in  existence, 
and  not  to  promises  de  fuiwo,  nor  to  propositions  of  law.  It  is 
s^so  necessary  to  remember  that  there  should  be  privity  between 
the  parties,  that  is  to  say,  an  estoppel  is  only  availal^e  between 
the  parties  to  the  reiMresentation  and  those  claiming  under  them. 
But  it  is  not  essential  that  the  intention  of  the  person  whose 
declaration,  act  or  omission  has  induced  another  to  act,  or  to  abstain 
from  acting,  should  have  been  fraudulent,  or  that  he  should  not 
have  been  under  a  mistake  or  misapprehension.  The  determining 
element  in  all  cases  of  estoppels  is  not  the  motive  with  which  the 
representation  was  made,  or  the  state  of  knowledge  of  the  party 
making  it,  but  the  efiPect  of  the  representation  as  having  caused 
another  person  to  act  on  the  faith  of  it. 

In  the  case  of  Carr  v.  The  London  and  North-  Western  Railway 
Co.,  L.  R.  10  0.  P.  307,  Brett  J.  (Lord  Esher)  laid  down  the 
following  four  propositions  as  to  estoppels  : — 

I.  A,  by  words  or  conduct,  wilfully  endeavours  to  cause  B  to 
believe  in  a  certain  state  of  facts  which  A  know$  to  be  fitlse.  Then 
if  B  believes  in  that  state  of  things  and  acts  upon  his  belief,  A 
having  knowingly  made  a  false  statement,  is  estopped  from  averring 
afterwards  that  such  a  state  of  things  did  not  in  fact  exist. 

II.  A,  by  conduct  of  culpable  negligence  calculated  to  lead  B 
into  the  bdief  of  a  certain  state  of  facts,  causes  B  to  so  believe 
and  to  act  by  mistake  upon  such  belief  to  his  prejudice,  such  conduct 
of  culpable  negligence  on  A*s  part  being  the  proximate  cause  of 
B's  so  acting.  Then  A  cannot  be  heard  afterwards,  as  against  B, 
to  shew  that  the  state  of  facts  referred  to  did  not  exist. 

III.  A,  either  in  express  terms  or  by  conduct,  makes  a  repre- 
sentation to  B  of  the  existence  of  a  certain  state  of  facts  which  he 
either  does  not  believe  to  be  true  or  has  no  positive  belief  either 
way,  but  nevertheless  he  intends  it  to  be  acted  upon  in  a  certain 
way.  B  does  so  act  to  his  damage  in  that  belief.  Then  A  is  estopped 
from  denying  the  existence  of  that  state  of  things. 

ly.  A  so  conducts  himself  that  a  reasonable  man  would  take 
his  conduct  to  mean  a  certain  representation  of  facts  intended  to 
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be  acted  on  in  a  particular  way.    B  does  so  act  in  that  belief  to  his 
damage.    Then  A  may  not  deny  that  the  facts  were  as  represented. 

Bepresentation.— The  term  <*  representation  **  includes  both  express 
and  implied  statement  It  is  not  necessary  that  there  should  be 
an  express  statement ;  whatever  word,  action  or  conduct  conveys 
a  clear  impression  as  of  a  fact  is  embraced  in  the  term.  It 
practically  includes  silence  in  certain  cases ;  sOence  where  one  is 
bound  to  speak  is  ordinarily  equivalent  to  an  admission  of  the  fact 
The  representation  in  order  to  work  an  estoppel  must  be  of  a  nature 
to  lead  naturally,  i.e.,  to  lead  a  man  of  prudence,  to  the  action  taken  : 
1«^— In  the  first  place,  it  must  generally  be  a  material  statement  of 
fact.  It  can  seldom  happen  that  a  statement  of  opinion  or  of  a 
proposition  of  law  will  conclude  the  party  making  it  from  denying 
its  correctness,  except  where  it  is  understood  to  mean  nothing  but 
a  simple  statement  of  fact ;  2nd — The  representation  or  concealment 
must,  in  the  second  place,  like  a  recital,  in  all  ordinary  cases,  have 
reference  fco  a  present  or  past  state  of  things  ;  for,  if  a  party  make 
a  representation  concerning  some  thing  in  the  future,  it  must 
generally  be  either  a  mere  statement  of  intention  or  opinion,  uncertain 
fco  the  knowledge  of  both  parties,  or  it  will  come  to  a  contract,  with 
the  peculiar  consequences  of  a  contract  or  to  a  waiver  of  some 
term  of  contract  or  of  the  performance  of  some  other  kind  of  duty. 
The  intent  of  a  party,  however  positive  and  fixed,  is  necessarily 
uncertain  as  to  its  fulfilment,  and  must  depend  on  contingencies, 
and  be  subject  to  be  changed  and  modified  by  subsequent  events 
and  circumstances.  On  a  representation  concerning  such  a  matter, 
no  person  would  have  a  right  to  rely,  or  to  regulate  his  action  in 
relation  to  any  subject  in  which  his  interest  was  involved  as  upon 
a  fixed  certain  and  definite  fact  or  state  of  things,  permanent  in 
its  nature  and  not  liable  to  change.  A  person  cannot  be  bound, 
by  any  rule  of  morality  or  good  faith,  not  to  change  his  intention, 
nor  can  he  be  precluded  from  showing  such  a  change  merely  because 
he  has  previously  represented  that  his  intentions  were  once  difierent 
from  those  which  he  eventually  executed  ;  Zrd — The  representation 
must  be  plain,  not  doubtful,  or  matter  of  questionable  inference.'* 
Certainty  is  essential  to  all  estoppels.  The  Courts  will  not  readily 
suffer  a  man  to  be  deprived  of  his  property  where  he  had  no  intention 
to  part  with  it  The  representation  cannot  be  enlarged  or  acted 
upon  otherwise  than  according  to  its  terms  or  natural  import  *  and 
clear  meaning  ;  4M— The  representation  must  be  material,  that  is, 
equally  essential  to  the  estoppeL  This,  however,  does  not  mean 
that  the    representation    in    question    must    have    been    the   sole 

•  ride  Rani  J/ewa  Kuwar  v.  Bani  HuUu  Kuwar,  18  B.  L.  B.  (P.  C.)  812. 
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iudacement  to  the  change  of  position  ;  if  it  were  adequate  to  the 
result,  that  Lb,  if  it  might  have  governed  the  conduct  of  a  prudent 
man,  and  if  it  did  influence  the  result,  that  will  be  enough,  though 
other  inducements  operated  with  it ;  5<A~The  representation  must 
have  been  a  voluntary  act ;  and  if  obtained  by  the  party  who  has 
acted  upon  it,  it  must  have  been  obtained  without  artifice.  If  it 
has  been  procured  by  duress  or  by  fraud,  there  will  be  no  estoppel 
upon  the  party  making  it,  it  would  seem,  though  he  made  it  with  the 
full  intention  that  it  should  be  acted  upon  ;  indeed,  it  is  said  that 
where  the  conduct  supposed  to  have  created  an  estoppel  was  brought 
about  or  directly  encouraged  by  the  party  all^;ing  the  estoppel,  no 
estoppel  is  created. 

Ifisrepresantation.^By  misrepresentation  is  meant  a  false 
impression  of  some  fact  or  set  of  facts  created  upon  the  mind  of 
one  person  by  another,  by  language,  or  by  language  and  conduct 
together,  or  by  conduct  alone  equivalent  to  language,  where  there 
appears  to  be  no  intention  to  warrant  the  same.^  Estoppel  arising 
in  virtue  of  a  misrepresentation  is  the  converse  of  an  action  of 
deceit  The  property  or  interest  claimed  by  reason  of  the  estoppel 
corresponds  to  the  damages  sought  in  the  action  of  deceit,  and  in 
order  to  make  good  the  claim  of  estoppel,  the  same  things  are 
requisite  that  are  necessary  to  the  maintenance  of  the  action 
mentioned. 

Estoppels  arising  out  of  representations  made  deliberately 
with  a  knowledge  of  their  fledsehood.— (a).  In  the  case  of  JfCance 
V.  The  London  and  Northr  Western  Railway  Company^  7  H.  and  N. 
447,  the  plaintifiP  wilfully  made  a  false  statement  as  to  the  value  of 
certain  horses,  in  order  to  induce  the  defendant-company  to  carry 
them  at  a  lower  rate  of  freight,  and  the  horses  were  injured  owing 
to  the  defective  state  of  the  trucks,  it  was  held  that  the  plaintiff 
was  estopped  fh>m  proving  the  real  value  of  the  horses.  Bramwell 
B.  said  :  "  If  there  be  one  principle  of  law  more  clear  than  another, 
it  is  this,  that  where  a  person  has  made  a  deliberate  statement^  with 
the  view  to  induce  another  to  act,  and  he  has  acted  upon  it,  the 
former  is  not  at  liberty  to  deny  the  truth  of  the  statement  so  made.** 

(6).  A  person,  who  held  a  mortgage  of  certain  property  as  security 
for  a  loan,  represented  to  an  intending  purchaser  of  this  property 
that  he  had  no  security  over  it,  and  induced  him  under  that  belief 
%o  buy.  It  was  held  that  he  could  not  subsequently  put  his  mortgage 
in  force  as  against  that  purchaser — Munnoo  Lai  v.  Chuni  LaU^  21 
W.  R.  (P.  C.)  21. 

•  Vidt  Blgelow,  6th  Ed.,  556. 
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(c).  A  widow  held  henami  for  husband,  during  his  life,  property  as 
to  which  he  had  executed  a  hehanama  in  her  favour.  After  his 
death,  she  mortgaged  the  property,  her  son  representing  her  in  the 
transactioD.  After  her  death,  in  a  suit  betweoQ  rival  purchasers 
of  part  of  the  property  comprised  in  the  hehanama^  and  in  the 
mortgage,  the  plaintiff  derived  his  title  from  the  son,  having 
purchased  his  inherited  share  of  the  estate,  while  the  defendants  relied 
on  a  purchase  at  a  sale  in  execution  of  a  decree  obtained  by  the 
mortgagee.  The  son  had  represented  that  the  heba  gave  a  right 
to  his  mother  to  mortgage,  and  consequently  neither  he  nor  his 
representative  in  estate  could  be  allowed  to  deny  the  truth  of  his 
representation,  intentionally  made  on  his  part,  which  also  had  been 
acted  on  by  the  mortgagee,  and  it  made  no  difference  that  the  son  had 
not  had  a  fraudulent  intention.  As  a  result  of  the  estoppel  upon 
the  son,  any  purchaser  of  mortgagee's  interest,  at  a  sale  regularly 
carried  out,  would  have  acquired  a  valid  title  to  the  property, 
although  such  purchaser  might  have  been  fully  aware  of  all  the 
circumstances — Sarat  Chunder  Dey  v.  Qopcd  Ckunder  Laha^  I.  L.  R. 
20  Cal.  (P.  C.)  296. 

(d).  I  purchased  a  darpatni.  After  his  purchase,  he  sold  or  pro- 
fessed to  sell  his  darpatni  to  his  wife  K  and  his  son  D.  After  this 
sale,  the  pabnidar  brought  a  suit  for  rent  against  I,  who  defended 
the  suit,  upon  the  express  ground,  that  he  was  no  longer  the  tenant, 
and  that  he  had  parted  with  his  interest  in  the  darpatni  to  his  wife 
and  son,  and  stated  in  his  evidence  that  the  sale  to  his  wife  and  son 
was  an  absolute  and  bond  fide  one  ;  that  the  darpatni  really  belonged 
to  them  ;  and  that  he  had  no  right  or  interest  in  it.  The  patnidar, 
plaintiff,  failed  in  that  suit,  and  then  brought  another  suit  for  the 
same  rent  against  K  and  D.  He  obtained  a  decree  against  them, 
and  under  that  decree  the  darpatni  was  sold,  and  the  plaintiff 
himself  became  the  purchaser  of  it.  The  purchaser,  upon  the  title 
thus  acquired,  brought  a  suit  for  rent  against  the  ijardar  of  the 
darpatni.  The  ijardar  contended  that  the  real  owner  was  I,  and 
one  P.  intervened  alleging  that  I  mortgaged  the  darpatni  to  him, 
and  that  such  proceedings  had  been  taken  upon  the  mortgage  that 
he  became  entitled  to  the  rent  claimed.  The  High  Court  held  that 
"  inasmuch  as  the  intervening  defendant  claims  under  I,  and  can 
take  no  better  title  than  I  himself,  and  as  I  has  directly  induced 
the  plaintiff  to  believe  that  he  had  sold  his  property  absolutely  to 
his  wife  and  son,  and  led  him  to  bring  a  suit  against  them  for  the 
rent,  and  under  the  decree  obtained  in  that  suit  to  purchase  their 
interest  in  the  property,  it  does  not  lie  in  the  mouth  of  I,  or  any 
one  claiming  under  him  by  a  subsequent  title,  to  set  up  a  claim  to 
the  rent  in  this  suit  as  against  the  plaintiff" — Aunath  Nath  Deb  v. 
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Bishiu  Chunder  Roy^  I.  L.  B.  4  CaL  783.  This  decision  vas  upheld 
by  the  Privy  Council  Vide  I.  L.  R.  9  CaL  265.  Vide  also  Kiuiry 
Mohun  Roy  v.  Mahomed  Mujaffar  ff ossein,  I.  L.  R.  18  Cal  188. 
(On  appeal  to  Privy  Council,  I.  L.  B.  22  Cal.  909). 

(e).  After  a  plaintiff  had  obtained  a  decree,  and  under  it,  in 
execution,  arrested  his  judgment-debtor,  the  latter  filed  a  petition 
in  Court  agreeing  not  to  prefer  any  appeal  against  the  judgment 
obtained  by  the  plaintiff,  and  the  judgment-creditor  at  the  same 
time  agreed  to  release  the  judgment-debtor  from  arrest,  and  to 
take  payment  of  the  sum  decreed  to  him  by  instalmenta  An  order 
was  passed  by  the  Court  embodying  this  arrangement  The  judg- 
ment-debtor, in  contravention  of  this  arrangement,  preferred  an 
appeal,  ffeld,  that  the  judgment-debtor  having  induced  the  decree- 
holder  to  believe,  and  having  expressly  undertaken  that  he  would 
not  prefer  an  appeal,  and  having,  by  the  representation  and  under- 
taking, procured  his  own  release  from  arrest,  was  estopped  from 
acting  contrary  to  his  deliberate  representation  and  undertaking — 
Protab  Chunder  Doss  v.  Arathoon,  I.  L.  R  8  CaL  466.  Fufo  also 
(1)  Anunt  Doss  v.  Ashbumery  I.  L.  K  1  AIL  267  ;  (2)  Moonehi  Amir 
Alt  V.  Maharani  Indurjit  Singh,  9  B.  L.  R.  (P.  C.)  460 ;  (3)  Baj 
Mohan  Oossain  v.  Oour  Mohan  Qossain,  4  W.  R.  (P.  C.)  47. 

Estoppels   arising   out   of    innocent  misrepresentation.— (a). 

The  principle  upon  which  such  estoppels  are  based  is  that  where 
the  representation,  though  believed  to  be  true  by  the  party  who 
made  it,  was  under  circumstances  in  which,  from  his  peculiar  relation 
to  the  facts,  he  was  bound  to  know  the  true  state  of  things.  The 
circumstances  which  should  fix  knowledge  must  be  peculiar,  ^>ecial, 
and  strong,  and  may  be  influenced  towards  strengthening  or  taking 
away  the  grounds  of  the  estoppel  in  many  ways.  Generally  speaking, 
it  is  often  said  that  a  man  is  presumed  to  know  the  truth  in  r^ard 
to  facts  within  his  own  special  means  of  knowledge.  More  definitely, 
the  rule  has  been  thus  stated  :  "  What  a  person  is  bound  to  know 
has  regard  to  his  particular  means  of  knowledge  and  to.  the  nature 
of  the  representation,  and  is  then  subject  to  the  test  of  the  knowledge 
which  a  man,  paying  that  attention  which  every  man  owes  to  his 
neighbour  in  making  a  representation,  would  have  acquired  in  the 
particular  case  by  the  use  of  si;ch  means.''* 

iff).  In  Borsfall  v,  FawUleroy,  10  B.  and  C.  766,  the  plaintiflb 
circulated  a  catalogue  with  certain  oonditions  of  sale,  a  copy  of 
which  was  transmitted  to  the  defendants,  one  of  which  was  that 
payment  was  to  be  made  on  delivery  by  good  bills  on  London.  The 
defendant's  agents  bought  ivory  for  them  at  the  sale,  and  drew  bills 

•  vide  Blgelow,  6th  Bd.,  611.  " 
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for  the  amount,  which  the  defendants  accepted  in  the  belief  that 
the  agents  had  given  good  bills  on  London.  It  appeared  that  a 
verbal  alteration  had  been  made  by  the  auctioneer  at  the  sale  on 
reading  the  conditions,  and  that  four  months'  credit  had  been  given 
to  the  defendant's  agents  as  known  buyers.  The  agents  having 
stopped  payment,  the  plaintifis  were  held  estopped  by  their  catalogue 
from  recovering  the  value  of  the  ivory. 

(c).  In  Oauld  v.  Tke  Baeup  Local  Board,  60  L.  J.  (M.  C.)  44,  a 
Municipal  authority  issued  a  notice  in  certain  terms,  it  was  held 
that  the  Board  was  estopped  from  taking  steps  contrary  to  thei^ 
declared  intention. 

Estoppels  arisiiig  out  of  negligence.— (a).  <<The  principle  in 
regard  to  negligence  having  legal  consequences  appears  to  be  this  : 
l$t — There  must  have  been  a  failure  to  exercise  that  care  or  prudence 
which  a  man  of  average  care,  prudence,  or  diligence  would  exercise 
in  the  case ;  2n(i— And  that  general  proposition  means  specifically  (a) 
that  the  negligent  person  must  at  the  time  owe  some  duty  either  to 
the  person  afifected  by  the  alleged  negligence  or  to  the  public  of 
which  he  is  one,  and  (b)  that  the  result,  at  least  in  the  law  of 
estoppel,  has  come  about  in  or  in  immediate  connection  with  the 
negligence  act  or  omission." 

(6).  The  case  of  Seton^  Laing  S  Co,  v.  Lafone,  L.  R  19  Q.  B.  D. 
68,  fully  illustrates  the  principle  of  culpable  negligence.  In  this 
case  Lord  Esher  M.  R  remarked  as  follows :  *<  The  defendant  makes 
a  statement ;  it  is  a  statement  made  in  the  course  of  business  ; 
it  is  a  statement  made  by  a  wharfinger  for  the  purposes  of  his 
business,  the  substance  of  it  being  that  certain  dye  is  in  his 
warehouse  under  his  charge  as  a  warehouseman,  that  the  warrants 
for  it  are  outstanding,  and,  therefore,  upon  the  production  of  them 
the  6jQ  will  be  delivered  ;  and  that  the  plaintifi  is  interested  in 
the  dye  and  the  holder  of  the  warrants,  and  therefore  bound  to 
pay  the  rent,  and  if  it  is  not  paid,  the  goods  will  be  sold.  The 
statement  that  the  dye  is  in  his  warehouse  being  erroneous,  the 
next  question  is  whether  it  was  n^ligently  made.  The  goods  were 
deposited  in  the  warehouse  long  before  the  defendant  became  owner 
of  it,  a  fact  he  would  ascertain  from  the  books.  There  is  nothing 
to  shew  that  he  took  any  pains  to  ascertain  or  made  any  enquiry 
whatever,  whether,  after  that  long  interval,  they  were  still  in  the 
warehouse.  It  is  alleged  that  there  was  no  negligence,  because  there 
was  no  duty.  I  protest  that,  if  a  man  in  the  course  of  business 
volunteers  to  make  a  statement  on  which  it  is  probable  that  in  the 
course  of  business  another  will  act,  there  is  a  duty  which  arises 
towards  the  person  to  whom  he  makes  that  statement    There  is 
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clearly  a  duty  not  to  state  a  thing  which  is  false  to  his  knowledge, 
and  farther  than  that,  I  think  there  is  a  duty  to  take  reasonable 
care  that  the  statement  shall  be  correct  It  is  not  stated  to  be 
necessary  by  the  terms  of  the  proposition  to  which  I  have  referred, 
and  I  do  not  think  it  is  necessary  that  the  person  making  the  state- 
ment should  have  intended  the  person  to  whom  he  made  the  state- 
ment to  act  in  any  particular  way  upon  it  ....  Then  the  statement 
being  negligently  made,  the  next  question  is  whether  the  plaintiff 
believed  it,  and  it  seems  to  me  that  the  obvious  inference  from  the 
fiacts  is  that  he  did  so.  Then  the  next  question  is,  whether  the 
statement  was  calculated  to  make  him  believe  in  a  certain  state  of 
facts,  and  in  consequence  to  do  what  he  did  upon  the  strength 
of  that  belief,  or  to  put,  what  seems  to  me  to  be  the  same  question, 
in  other  words,  whether  it  was  reasonable  as  a  matter  of  business 
for  the  plaintiff  to  do  what  he  did  as  a  result  of  his  belief  in  the 
defendant's  statement  It  seems  to  me  that  the  natural  result  of 
the  defendant's  statement  is  the  conclusion  in  the  plaintiff's  mind, 
that  if  he  buys  the  warrant,  he  can  get  the  goods,  and  that  he  would 
buy  the  goods  if  he  thought  he  could  get  a  good  bargain  by  so 
doing." 

(c).  To  found  an  estoppel,  the  negligence  of  the  defendant  should 
be  the  proximate  cause  of  the  loss  sustained  by  the  plaintiff.  The 
expression  *  proximate  cause '  has  been  explained  to  mean  *  the  direct 
and  immediate  cause.'  Vtde  (1)  Coventi*y  v.  The  Qreat  Eastern 
Railway  Co,,  L.  R.  11  Q.  B.  D.  776 ;  (2)  Seton  v.  Lafoney  L.  R 
H.  Q.  B.  D.  68. 

Estoppels  arising  out  of  conduct  of  culpable  negligence  or 
omission.— (a).  If  a  man,  having  a  title  to  an  estate,  which  is 
offered  for  sale,  and  knowing  his  title  stands  by  and  encourages  the 
sale,  or  does  not  forbid  it,  and  thereby  another  person  is  induced 
to  purchase  the  estate,  under  the  supposition  that  the  title  is  good, 
the  former  so  standing  by,  and  being  silent,  will  be  bound  by  the 
sale,  and  neither  he  nor  his  privies  will  be  at  liberty  to  •  dispute  the 
validity  of  the  purchajse.— Story's  Eq.  Jur.,  sec.  385.  Vide  also 
Taylor,  sea  774. 

(&).  It  was  held  in  the  case  of  Baswantapa  Shidapa  v.  Ranee  and 
Malkhana,  I.  L.  R.  9  Bom.  86,  that  the  rule  mentioned  above 
**  implies  a  wilful  misleading  of  the  purchaser  by  some  breach  of 
duty  on  the  owner's  part  In  this  case  there  was  nothing  more  than 
mere  quiescence  on  the  part  of  Tayawa." 

(c).  There  is  an  obligation  to  truth  in  speech  and  act,  but  no 
obligation  to  speak  or  act  where  no  confidence  is  given  or  accepted, 
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merely  for  the  purpose  of  guarding  or  furthering  the  interests  of 
strangers  proceeding  wholly  in  xnvitumy  and  with  an  omission  to 
inquire,  which  is  equivalent  to  knowledge.  See  remarks  of  Lord 
Selborne  in  Agra  Bank  v.  Bafry^  L.  R  7  £.  and  J.  App.  167. 

Onlpable  negligence.— Prior  incombrances.—Ca).  A  hypotheca- 
tion bond  executed  in  1878  by  the  husband  (deceased),  of  defendant 
No.  1  to  secure  a  debt  due  by  him  to  a  partner  of  the  plaintiff  was 
assigned  to  the  latter  in  1888.  In  1882,  the  plaintiff,  who  was  aware 
of  the  existence  of  this  instrument,  brought  the  land  comprised 
in  it  to  sale  in  execution  of  a  money-decree  obtained  by  him  against 
the  executant,  and  defendant  No.  3  became  the  purchaser.  At  the 
time  of  the  sale,  the  plaintiff  gave  no  notice  of  the  existence  of  the 
encumbrance.  In  a  suit  to  recover  the  principal  and  interest  due  on 
the  bypothecation  bond  ;  hdd^  that  the  plaintiff  was  estopped  from  re- 
covering the  secured  debt  against  the  land.  The  ground  of  decision 
was  that  it  was  plaintiff  himself  who  led  intending  purchasers  to  believe 
that  the  property  was  offered  for  sale,  free  of  encumbrances,  and 
that  plaintiff  by  concealing  the  existence  of  a  lien,  of  which  he  was 
aware,  led  the  purchaser  to  pay  full  value  for  the  ]Nroperty.  He  is, 
therefore,  estopped  from  now  denying  that  the  sale  took  place  free  of 
encumbrances — Kasturi  v.  Venkata  Chalapathtj  I.  L.  R  15  Mad.  412. 

{b).  The  plaintiff  sued  to  realise  his  security  under  a  mortgage 
executed  to  him  by  defendant  No.  1,  by  sale  of  the  mortgaged 
premises  which  were  in  the  possession  of  defendants  Nos.  2  and  3. 
It  appeared  that  the  plaintiff  had  previously  attached  and  brought 
to  sale  the  mort^^aged  premises  in  execution  of  a  deccee  against 
defendant  No.  1,  and  that  the  other  defendauts  had  purchased  at  the 
Court  sale,  without  notice  of  the  jdaintiff's  mortgage,  which,  was 
not  referred  to  in  the  attachment  lists  or  sale  certi6cates.  Held^ 
that  the  plaintiff  was  estopped  from  setting  up  his  present  claim — 
Jaganatha  v.  Qanji  Reddiy  I.  L.  R  15  Mad.  303. 

(c).  Where  a  judgment-creditor  sells  property  as  that  of  his  judg- 
ment-debtor, he  is  estopped  from  setting  up  a  previous  mortgage 
which  had  been  created  in  his  owa  favour,  of  which  he  has  given 
no  notice,  and  in  ignorance  of  which  the  purchaser  has  bid  for  the 
property  and  psdd  the  full  price.  Vide  (1)  Agarchand  Oumanchand 
V.  Rakhma  Banmant,  I.  L.  R  12  Bom.  678-;  (2)  Dtdlab  Sirkar 
v.  Krishna  KumaVy  3  R  L.  R  407  ;  (3)  Tuiaram  v.  Bam  Chundra^ 
I.  L.  R  1  Bom.  314 ;  (4)  Tinnapa  Chetti  v.  Murugappa  Chetti^ 
I.  L.  K.  7  Mad.  107  ;  (5)  Hari  v.  Lahshman,  I.  L.  R  5  Bom.  614  ; 
(6)  Tukaram  bin  Atmaram  v.  Chundra  bin  BudJutram^  I.  L.  R^ 
6  Mad.  314. 
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((fy  Where  a  decree  ia  obtained  upon  his  mortgage  by  a  mortgagee, 
and  the  mortgaged  property  is  sold  under  the  decree  for  the  purpose 
of  paying  off  the  mortgages,  the  interest  of  both  mortgagor  and  mort- 
gagee passes  to  the  purchaser.  The  mortgagee  is  estopped  from  dis- 
puting that  such  is  the  effect  of  the  sale,  so  far  as  his  interest  is 
concerned,  although  the  officer  of  the  Court  may  only  have  described 
the  sale  as  one  of  the  right,  title,  and  interest  of  the  mortgagor.  It 
is  not  the  practice,  in  the  moffusil,  to  require  the  mortgagee  to  convey 
to  the  purchaser.  The  transfer  takes  place  by  estoppel.  Vide  (1) 
Khewraj  Jutrup  v.  Ltn^aya,  I.  L.  R  6  Bom.  2  ;  (2)  Shezhgiri  v. 
Salvador  Vas,  I.  L.  R.  6  Bom.  6  ;  (3)  Sheikh  Abdulla  Saiba  v.  ffaji 
Ahdulla,  I.  L.  B.  6  Bom.  8  ;  (4)  Racji  v.  Kiiehnaji,  11  Bom. 
H.  C.  R  142. 

Estoppels  arisiiig  out  of  eondnct  of  parties.— (a).  Where  a  prior 
mortgagee  attested  the  execution  of  the  deed  mortgaging  the  property 
a  second  time,  and  being  aware  of  the  contents  of  the  deed  kept 
silence,  and  thus  led  the  second  mortgagee  to  think  that  the  property 
was  not  encumbered,  and  to  advance  his  money  on  the  security  of  it^ 
which  the  second  mortgagee  would  not  have  done  had  he  been  aware 
of  the  existence  of  the  prior  mortgage,  such  silence  was  held  to  be 
conduct  which  amounted  to  constructive  fraud  on  the  part  of  the  prior 
mortgagee  and  deprived  him  of  his  right  to  priority — SalamcU  Ali  v. 
Budh  Singh,  I.  L.  R  1  AIL  303. 

(6).  Where  the  plaintiffs  by  their  conduct  led  the  defendant  to 
believe  that  they  claimed  no  right  to  a  certain  trade-mark,  and  that 
it  was  open  to  the  defendant  to  adopt  it,  and  by  his  industry  secured 
a  wide  popularity  for  it  in  the  Indian  maricet ;  A^M,  that  the  plaintifib 
were  estopped  from  denying  the  defendant's  right  to  use  the  trade- 
mark in  the  Indian  market — La^erque  v.  Hooper^  I.  L.  R  8  Mad.  149. 

(c).  A  trustee,  alleging  that  the  trust  property  consisting  of  land 
wn  property,  mortgaged  it.  The  mortgagee  took  the  mort- 
>od  faith,  for  valuable  consideration,  and  without  notice  of 
The  mortgagee  obtained  a  decree  against  the  trustee  for 
f  the  land,  and  the  land  was  sold  in  execution  of  that  decree, 
ee  subsequently  brought  a  suit  to  recover  the  land  from 
aser  on  the  ground  that  it  was  trust  property,  and  that  he 
)wer  to  transfer  it  To  this  suit  none  of  the  beneficiaries 
I  trust  were  parties.  Held,  that  the  plaintiff  was  estopped 
»nduct  from  recovering  possession  of  the  land— (SW^ar  Ali 
[Ih  I.  L.  R  6  AIL  24 

a  suit  to  recover  principal  and  interest  on  a  bond  which 
d  the  obligee's  share  in  three  villages,  K,  S  and  P,  the  defence 
plaintiff  had  paid  himself  by  becoming  the  purchaser  at  a 
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sale  in  execution  of  another  decree  of  the  obligee's  rights  in  E  at  a 
price  inadequate  to  the  fair  value.  It  was  found  that,  at  the  sale  in 
question,  the  bids  were  made  on  the  understanding  that  the  property 
was  burdened  with  the  plaintiffs  bond  debt  Held^  that  as  the 
plaintiff  chose  to  give  out  to  the  world  of  buyers  that  he  intended  to 
burden  the  village  K  with  the  payment  of  the  whole  sum  due  to  him, 
and  took  advantage  of  the  lownees  of  the  bids  to  buy  the  property 
himself  he  could  not  now  be  allowed  to  proceed  against  the  other 
properties— J?5(;ona(A  8ahoy  v.  Dodhun  Butpanath  Kooer^  24  W.  B.  83. 

(«).  L,  in  execution  of  a  decree  against  S,  a  member  of  an  undivided 
Hindu  family,  for  a  personal  debt,  attached  the  interest  of  S  in  certain 
land  and  objected  to  the  attachment  on  the  ground  that  the  property 
was  not  family  property  or  partible.  The  objection  was  disallowed 
under  sec.  246,  Act  VIII  of  1859.  No  suit  was  brought  by  K  within 
one  year  from  the  date  of  the  order,  but  L,  who  purchased  the  right 
of  S,  in  the  lands  attached  and  sold,  did  bring  a  suit  within  a  year 
fh>m  the  date  of  the  order  to  obtain  what  he  had  bought  at  the  Court 
sale  from  K  and  others.  Held^  that  E  was  estopped  from  again 
pleading  that  the  same  property  was  not  fkmily  property  or  partible — 
BaUturkrishna  Rav)  v.  LaJcMhrnana  Sharbhogue^  I.  L.  B.  4  Mad.  302. 

( /).  A  Hindu  widow,  professing  to  have  authority  ftrom  her  hus- 
band to  do  so,  took  the  second  defendant  in  adoption,  brought  him 
up  as  her  adopted  son,  and  permitted  him  to  perform  the  funeral 
ceremonies  of  her  husband.  Land  to  which  she  otherwise  would  have 
been  entitled  was  attached  in  execution  of  a  decree  against  defendant 
Na  2.  She  now  sued  to  release  the  attachment,  alleging  that  the  adop- 
tion  was  bad,  as  having  been  unauthorized.  Held^  that  the  plaintiff  was 
estopped  from  raising  this  contention — Kannamal  v.  Viratamiy  I.  L.  B. 
15  Mad.  486.  But  see  ParvaHhyamma  v.  Eamaisriikna  Rau^  I.  L.  R 
18  Mad.  145. 

(g).  In  the  case  of  Racji  Vinayakrao  Jaggannath  Shankersett  v, 
Lakshmihai,  I.  L.  B.  11  Bom.  381,  the  defendant  had  taken  the  plain- 
tiff in  adoption,  brought  him  up,  and  married  him  as  the  adopted  son 
of  her  husband,  and  had  put  herself  forward  as  his  mother.  She  could 
not  now,  when  the  plaintiff  might  have  lost  all  right  in  his  natural 
family,  assert  that  she  had  not  validly  adopted  him. 

(A).  The  bond  fide  holder  for  value  of  a  forged  hiLndi^  to  whom,  after 
it  had  been  dishonoured,  it  had  been  transferred  by  endorsement, 
by  the  payees,  who,  at  the  time  of  endorsement,  knew  that  the  hundi 
was  forged,  sued  the  payees  on  the  hwndi  to  recover  the  amount  he 
had  paid  them  for  it  Eddy  that  the  payees  were  estopped  from  setting 
up  the  forgery  of  the  hwndi  as  a  bar  to  the  suit — Biihm  Chandv, 
Rajendro  £uhor$  Singh,  L  L.  B.  5  AIL  302, 


Digitized  by 


Google 


422  THE  INDIAN  EVIDENCE  ACT.  [SeC.   115. 

(t).  At  a  sale  for  arrears  of  revenue,  Qovemment  purchased  a  per- 
guonah  containing  a  certain  talook  belonging  to  A.  The  talook  was 
not  cancelled,  and  the  Government  made  successive  temporary  settle- 
ments with  A,  in  which  his  talookdari  right  was  recognized.  The 
right  and  interests  of  Government  in  the  pergunnah  were  afterwards 
sold  to  B,  who  ousted  A.  A  afterwards  joined  with  C  in  taking  a 
putni  lease  of  the  same  land  which  he  had  in  the  talook.  Heldy  in  a 
suit  by  A  against  B  and  C  that  this  conduct  estopped  him  from  recover- 
ing possession  of  the  dependent  talook  from  which  he  was  ousted 
by  B — Oooroo  Fershad  Chuckerhutty  v.  Baninath  Chuckerhuttyj  2 
C.  L.  R  216. 

{j),  A  Hindu  widow,  in  possession  of  her  deceased  husband's 
separate  landed  estate,  her  deceased  husband's  mistress  and  his  illegiti- 
mate daughter,  and  the  next  reversioner  to  such  estate,  with  the  object 
of  adjusting  family  disputes,  entered  into  an  arrangement  by  an  instru- 
ment in  writing  for  the  distribution  of  such  estate.  A  remoter  rever- 
sioner to  such  estate  was  a  witness  to  such  instrument  and  took  a 
prominent  part  in  making  such  arrangement,  and  the  same  had  his 
full  consent  Held^  that  such  remoter  reversioner  was  estopped  by 
such  conduct  from  afterwards  questioning  the  legality  and  genuine 
character  of  such  distribution  and  the  validity  of  assignments  made 
by  the  persons  who  shared  in  such  distribution — Sia  Dasi  v.  Our  Sahai^ 
I.  L.  R  3  All.  362. 

(k).  Three  brothers— K,  M  and  N,  were  members  of  a  joint  Hindu 
family.  M  and  N  went  abroad  obtaining  appointments,  but  used  to 
remit  moneys  from  time  to  time  for  the  support  of  the  joint  family. 
E  remained  at  home  to  look  after  the  affairs  of  the  family,  and 
managed  the  whole  property  and  applied  the  rents  to  the  support  of 
the  family.  In  1881,  K  mortgaged  the  property.  In  1885,  M  and 
N  brought  this  suit  to  recover  possession  of  the  house  and  lands, 
alleging  that  they  were  their  self-acquired  property,  and  that  K  had 
DO  power  to  alienate  them,  ffeld,  that  the  plaintiffs  having  held  out 
K  as  the  manager  of  the  whole  estate,  so  as  to  induce  outsiders 
dealing  with  him  to  believe  that  he  had  authority  to  mortgage  the 
whole  interest  of  the  three  brothers  in  the  property,  they  (the 
plaintiffs)  were  estopped  from  contending  that  the  mortgages  effected 
by  K  were  not  binding  on  their  shares,  if  K  did,  as  a  matter  of  fact, 
borrow  the  money  for  the  benefit  of  the  family — Krishnaji  Mahadeo 
Mahajan  v.  Moro  Mahadeo  Mahajan^  I.  L.  R.  16  Bom.  32. 

(Q.  A  yeomiahdar  died  leaving  a  brother,  who  was  then  out  of 
India.  Shortly  before  his  death,  he  made  an  invalid  assigumwit  of 
his  holding  to  a  third  person  who  performed  the  service,  and  granted 
pattas  of  the  land.    The  holding  was  resumable  on  failure  of  the 
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service.  The  brother  of  the  late  yeomiahdar  returned  after  three 
years  and  obtained  registration  of  his  title.  He  now  filed  this  suit 
to  enforce  acceptance  of  pattas  tendered  by  him  to  the  raiyats,  who 
had  already  accepted  pattas  from  and  executed  muchcUkas  to  the 
assignee.  Held,  that  the  suit  was  not  maintainable,  as  under  the 
circumstances  the  plaintiff's  conduct  justified  the  tenant's  belief  that 
the  assignee  was  entitled  to  collect  rent  from  them  until  the  assign- 
ment was  questioned  by  the  plaintiff  and  notice  of  his  title  given  to 
them— iTAocfar  v.  Subramanya^  I.  L.  R.  11  Mad.  12. 

(m).  Where  a  Court,  on  the  application  of  a  decreeholder,  made  an 
order  for  execution,  and  such  order  was  set  aside  on  appeal,  on  the 
ground  that  such  Court  had  no  jurisdiction  to  entertain  the  applica- 
tion ;  held^  that  the  decreeholder,  having  invoked  the  jurisdiction 
of  the  Court,  was  estopped  from  calling  in  question  an  order  subse- 
quently passed  by  it,  directing  him  to  refund  a  sum  realized  under 
the  order  for  execution — Oovind  Vaman  v.  Sakharam  Ramchandra^ 
I.  L.  R  3  JBom.  42.  Vide  also  Gyan  Chunder  Sen  v.  Durga  Chum 
iSffn,  I.  L.  R  7  CaL  318. 

(n).  An  agreement  was  entered  into  between  the  Commissioners  of 
the  town  of  Y.  and  the  defendant,  farming  the  tolls  of  the  town  of 
y.  to  the  defendant  for  one  year.  The  agreement  was  duly  signed 
by  the  defendant,  but  was  not  executed  under  the  seal  by  the  Commis- 
sioners as  required  by  Madras  Act  III  of  1871.  In  a  suit  by  the 
President  on  behalf  of  the  Commissioners,  brought  after  the  expiry 
of  the  year,  for  a  portion  of  the  sum  due  to  them  by  the  defendant ; 
hddy  that  inasmuch  as  the  plaintiff  had  fully  performed  all  things  to 
be  performed  on  his  part,  and  both  parties  had  acted  under  the  agree- 
ment, though  it  was  not  formally  executed  by  the  Commissioners,  and 
as  the  defendant  had  the  full  benefit  of  the  contract,  it  would 
be  contrary  to  equity  and  good  conscience  to  allow  him  to  set  up  as 
ground  of  defence  that  there  was  no  contract  in  point  of  law — 
Goodrich  v.  Venkanna,  I.  L.  R.  2  Mad.  104. 

(o).  Where  the  parties  to  a  suit  have,  by  mutual  agreement,  made 
certain  terms  and  informed  the  Court  of  them,  and  the  Court  has 
sanctioned  the  arrangement  and  made  an  order  in  conformity  with  it, 
and  the  agreement  has  been  acted  upon,  neither  party  is  at  liberty 
to  resile  from  it.  The  question  whether  such  an  agreement  does  or 
does  not  violate  the  rule  that  a  Court  cannot  add  to  its  decree  be- 
comes, under  the  circumstances,  one  which  the  Court  will  not  enter 
into  ;  the  party  who  seeks  to  raise  such  question  being  estopped  by 
bis  own  conduct  and  the  action  of  the  Court  taken  thereunder — 
Sheo  Oolam  Lai  v.  Beni  Prasad^  I.  L.  B.  6  Cal.  27.  Vide  also 
Denanath  Sen  v.  Goot^oo  Cham  Pal,  21  W.  R.  310. 
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{p).  If  goods  M«  in  m  man's  possession,  order  or  disposition  under 
such  ciroumstanoes  as  to  enable  bim  by  means  of  t^em  to  obtain 
false  credit,  tbe  owner  wbo  has  permitted  him  to  obtain  that  fialae 
credit  mnst  sofifer  the  penalty  of  losing  his  goods  for  the  benefit  of 
those  who  have  given  the  credit— /li  r$  F.  If,  MctnhaU  T.  BoiUcm 
▼.  A.  B.  Miller,  10  C.  L.  R  691. 

(q).  The  master  of  a  vessel  signed  a  bill  of  lading,  which  stated  that 
four  casks  were  marked  with  the  word  <  Calcutta '  as  the  port  d 
destination.  In  an  action  for  damages  for  landing  the  casks  at 
Colombo,  it  was  held  that  the  master  was  estopped  from  saying  that 
they  were  not  marked  with  the  word  *  Calcutta ' — Madhav  Chund&r 
D$  V.  Lavy  18  B.  L.  R.  394. 

(r).  An  offer  of  sale  was  made  to  a  person  having  a  right  of  pre- 
emption, but  he  refused  it  and  consented  to  a  sale  to  a  stranger.  It 
was  held  that  he  could  not  afterwards  set  up  his  right  of 
pre-emption— iSra;a  Ktshar  Sarma  v.  Kurti  Chundra  Sarmoy  15 
W.  R  247. 

(«).  Where  a  defendant  made  no  objection  at  the  time  to  the  pur- 
chaser of  the  plaintiff's  interest  in  the  suit  substituting  his  name 
on  the  record  for  that  of  the  plaintiff,  be  was  not  afterwards  aUowed 
to  contend  that  the  suit  had  thereby  abated — Btrohundra  Bai 
Mahapaitar  v.  Bcmidhar  Bai  Mahapattar,  IS  W.  R  87. 

(i).  On  the  10th  of  February  1872,  one  S.  R  mortgaged  to  the 
plaintiff  an  undefined  one  biswa  share  out  of  three  biswas  owned  by 
him.  On  the  20th  of  March  1877,  J.  P.  and  Q.  P.  brought  to  sale  in 
execution  of  money-decrees  against  S.  R,  two  out  of  those  three 
biswas,  which  two  biswas  were  purchased  by  the  defendant  The 
sale  was  confirmed  on  the  23rd  of  April  1877.  Out  of  the  proceeds 
of  that  sale  Rs.  1,464-14-9  were  appropriated  by  the  plaintiff  in  part 
satisfaction  of  his  mortgage.  On  the  16th  of  April  1877,  the  plaintiff 
sued  the  auction-purchaser  for  sale  of  one  biswa  in  satisfaction  of 
his  mortgage,  ffeld,  that  even  if  it  could  be  shown  (which  it  could 
not)  that  the  particular  biswa  mortgaged  to  the  plaintiff  was  one 
of  those  which  had  passed  into  the  defendant's  possession,  the 
plaintiff  was  estopped  by  his  previous  conduct  from  suing  to  bring 
it  to  sale  under  his  mortgage— JA»fi^  v.  Baldeo  Sahai^  L  L.  R 
14  All.  609. 

(ti).  The  service  of  a  notice  of  ejectment  under  sec.  36  of  Act  XII 
of  1861  is,  as  between  the  person  who  causes  such  notice  to  be  served 
and  the  person  on  whom  it  is  served,  a  conclusive  admission  by  the 
former  of  the  existence  between  them  of  the  relationship  of  landlord 
and  tenant  ;  and  the  landlord  cannot  afterwards  sue  in  the  civil 
Court  to  eject  the  same  tenant  from  the  same  laud,  on  the  ground 
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that  he  is  not  a  toDant,  but  a  mere  trespasser — BcUdeo  Singh  v. 
Jmdad  Alt,  I.  L.  B.  16  All.  189. 

(v),  A  and  B  were  joint  owners  of  a  certain  piece  of  land.  In  the 
year  1874,  A  leased  his  share  to  the  defendants  for  a  term  ending  in 
October  1880,  for  the  purpose  of  growing  indigo.  At  the  same  time 
B  leased  his  share  to  the  defendant  for  the  same  purpose  for  a  term 
ending  in  October  1881.  A  and  B  sold  their  shares  to  the  plaintiff 
in  the  year  1879.  In  January  1881,  plaintiff  sued  to  prevent  the 
defendant  from  growing  indigo  on  the  land  and  for  khas  possession, 
on  the  ground  that  the  lease  of  A's  share  having  expired,  the  defend- 
ant was  not  entitled  to  retain  the  land  for  the  purpose  of  growing 
indigo  under  the  lease  given  by  B.  ffeld,  that  the  plaintiff  having, 
by  his  own  act,  become  the  owner  of  both  shares,  he  could  not,  as 
owner  of  one  share,  exercise  a  right  which  he  was  precluded  from 
exercising  as  owner  of  the  other  share,  and  that  the  suit  should 
have  been  diamiaaed^ffolloipay  v.  Muddon  Moha/a  Loll,  I.  L.  B. 
8  Cal.  446. 

(w),  M,  a  judgment-creditor,  having  attached  certain  land  of  his 
judgment-debtor,  entered  by  mistake  one  parcel  thereof  in  the  pro- 
clamation of  sale  as  two  parcels,  having  different  numbers  in  the  list 
of  property  to  be  sold.  The  parcel  was  put  up  for  sale  and  purchased 
by  the  decreeholder  himself,  and  was  subsequently  put  up  for  sale 
and  purchased  by  T.  In  a  suit  brought  by  T  against  M  for  entering 
on  the  land  ;  held,  that  M  was  estopped  by  his  conduct  from  setting 
up  his  title  as  purchaser  against  T^-Tinnappa  Chetti  v.  Jiurugappa 
Chetti,  I.  L.  R.  7  Mad.  107. 

Estoppels  arising  out  of  conduct  of  indifference  or  acanies- 

cence.-H[a).  It  must  now  be  regarded  as  settled  that  an  estoppel  may 
arise  as  against  persons  who  have  not  made  any  misrepresentation 
and  whose  conduct  is  free  from  fraud  or  negligence,  and  who  may 
have  acted  bond  fide  without  being  fully  aware  either  of  their  legal 
rights  or  of  the  probable  consequences  of  their  conduct ;  but  as  against 
whom  inferences  may  reasonably  have  been  drawn  upon  which 
others  may  have  been  induced  to  act.  *'  If  a  person  having  a  right 
and  seeing  another  person  about  to  commit,  or  in  the  coarse  of 
committing  an  act  infringing  upon  that  right,  stands  by  in  such  a 
manner  as  really  to  induce  the  person  committing  the  act,  and  who 
might  otherwise  have  abstained  from  it,  to  believe  that  he  assents 
to  its  being  committed,  he  cannot  afterwards  be  heard  to  complain 
of  the  act."*  In  the  case  of  Biskeshar  v.  MuirJiead,  I.  L.  R.  14  All. 
362,  their  Lordships  of  the  Allahabad  High  Court  remarked  : 
"  Undoubtedly,  if   the  owner  of   a  piece  of   land  stands  by,  while 

*  Yidt  Duke  o/  Leedt  ▼.  SaH  qf  AnUunt,  2  FhU.  117. 
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aDoiher  peraon  profesBes  to  sell  that  land  to  a  third  partj,  and  he 
does  not  interfere,  but  allows  that  other  person  to  hold  himself  out 
to  be  the  owner  of  the  land  and  to  make  a  transfer  of  it^  he  is  not  to 
be  heard  afterwards  for  the  purpose  of  destroying  that  purchasei's 
title  by  asserting  the  contrary,  though  he  may  upset  that  title,  if 
he  can  show  either  that  the  purchaser  had  notice  of  his  title,  con- 
structive or  actual,  or  that  circumstances  existed  at  the  time  of  the 
purchase,  which,  as  a  reasonable  man,  should  have  put  him  upon  his 
guard  and  suggested  inquiry,  which  inquiry,  if  made,  would  haye 
resulted  in  his  ascertaining  the  title  of  the  true  owner.  In  that  case, 
supposing  he  makes  out  such  a  case,  the  purchaser  cannot  hold  on  to 
his  purchase,  and  the  true  owner  is  entitled  to  his  property.**  The 
rule  above  laid  down  seems  to  be  based  upon  the  consideration  that 
equity  considers  it  to  be  the  duty  of  such  a  person  to  be  active  and 
to  state  his  adverse  title,  and  that  it  would  be  dishonest  in  him 
to  remsdn  wilfully  passive  in  order  to  profit  by  the  mistake,  which 
he  might  have  prevented. 

(6).  If  parties  will  stand  by  and  permit  another  to  hold  himself 
out  to  the  world  as  the  real  proprietor  of  an  estate,  when  he,  in  reality, 
is  not  so,  and  thus  induce  parties  innocent  of  the  fraud  to  lend  their 
money  upon  such  faith,  they  are  not  entitled  to  any  consideratioD 
from  a  Court  of  Equity  and  good  conscience —iTuncfun  LcU  v.  Mr, 
William  Tayler,  6  W.  R  37. 

{c).  In  the  case  of  Uda  Begam  v.  Imam-ud-din,  I.  L.  R.  1  AU.  8S, 
the  Allahabad  High  Court  held  that  "  on  the  whole  it  may  be  taken  as 
the  law  both  of  Courts  of  Law  and  Equity  that  mere  laches,  short  of 
the  period  prescribed  by  the  statute  of  Limitation,  is  no  bar  whatever 
to  the  enforcement  of  a  right  absolutely  vested  in  the  plaintiff  in  the 
period  of  suit ;  but  where  there  is  more  than  mere  laches,  whure 
there  is  conduct  or  language  inducing  a  reasonable  belief  that  a  right 
is  foregone,  the  party  who  acts  upon  the  belief  so  induced,  and  whoee 
position  is  altered  by  this  belief,  is  entitled  to  plead  acquiescence, 
and  the  plees  if  sufficiently  proved,  ought  to  be  held  a  good  answer  to 
an  action,  although  the  plaintiff  may  have  brought  the  suit  within  the 
period  prescribed  by  the  law  of  limitation." 

(d).  Standing  by  in  silence  will  not  bar  a  man  from  asserting  a 
title  of  record  in  the  public  registry  or  other  like  office,  so  long  as  no 
act  is  done  to  mislead  the  other  party  ;  there  is  no  duty  to  speak  in 
such  a  case.  Nor  can  pure  silence  (f.6.,  silence  without  Araud)  operate 
as  an  estoppel  to  assert  one's  rights  over  property  when  the  party 
supposed  to  be  estopped  was,  at  the  time,  in  possession,  for  possession 
is  notice.  It  is  not  enough  to  raise  an  estoppel  that  there  was  an 
opportunity  to  speak,  which  was  not  embraced  ;  there  must  have  beeu 
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an  imperative  duty  to  speak.  Nor  is  any  duty  generated  by  the 
mere  fetct  that  a  man  is  aware  that  some  one  may  act  to  his  prejudice^ 
if  the  true  state  of  things  is  not  disclosed. 

{e).  The  defendant  entered  into  occupation  of  certain  land  with 
the  permission  of  the  plaintiff,  who  was  the  real  owner,  and  erected 
buildings  and  otherwise  expended  money  upon  it.  The  plaintiff  and 
the  defendant  were  relations,  and  lived  near  each  other.  The  plaintiff 
constantly  visited  the  land  and  knew  what  the  defendant  was  doing, 
but  made  no  objection.  Subsequently,  the  plaintiff  being  anxious  to 
obtain  from  the  defendant  an  acknowledgment  of  his  (the  plaintiff's) 
title,  induced  (but  without  misrepresentation  or  fraud)  the  defendant 
to  sign  a  rent-note.  This  rent-note  was,  in  terms,  a  lease  for  one  year. 
Subsequently  to  the  execution  of  the  rent-note,  the  defendant  erected 
other  buildings.  The  plaintiff  knew  it,  but  made  no  objection.  Held, 
that  the  plaintiff  could  not  recover  possession  of  the  land,  or  require 
the  removal  of  the  buildings,  without  recouping  the  defendant  the 
money  he  had  expended.  The  plaintiff  was  estopped  from  denying 
the  claim  of  defendant.  He  bad  stood  by  in  silence,  while  his  tenant 
had  spent  money  on  his  laxid—Dattatraifa  Rayaji  Pcti  v.  Shridhar 
Narayan  Pat,  I.  L.  R  17  Bom.  736. 

When  no  Estoppel  axises. — The  rule  is  flindamental  that  unlesa 
the  representation  of  the  party  to  be  estopped  has  also  been  really 
acted  upon,  the  other  party  acting  differently,  that  is  to  say,  from 
the  way  he  would  otherwise  have  acted,  so  that,  to  deny  the  represent- 
ation would  prejudice  him,  no  estoppel  arises.  Unless  the  represent- 
ation is  in  some  way  acted  upon,  unequivocally,  as  tested  by  the  first 
step  taken,  the  estoppel  cannot  arise,  nor  will  any  estoppel  arise  when 
the  party  acting  upon  the  representation  has  done-  only  what  he  was 
legally  bound  to  da  There  can  be  no  estoppel  where  the  party 
claiming  one  is  obliged,  before  changing  his  position,  to  enquire  for 
the  existence  of  other  facts  to  make  the  inducemen  t  sul&cient,  and 
to  rely  upon  them  also  in  acting.  In  other  words,  though  the  party 
may,  no  doubt,  act  upon  any  one  of  several  representations  or  induce- 
ments from  different  sources,  it  will  not  answer  for  him  to  put  to- 
gether two  severally  insufficient  inducements  from  different  and  inde- 
pendent sources.  But  it  is  to  be  borne  in  mind  that  what  may  not^ 
under  the  circumstances,  have  amounted  to  an  estoppel  for  want  of 
justifiable  action  upon  the  representation,  may  become  an  estoppel 
by  ratifi^catiou  or  misleading  acquiescence. 

Instaaces  in  which  na  Eston^  haa  been  held  to  arise.— (a). 
A  defendant  is  not  estopped  by  a  state  ment  made  by  him  in  another 
suit  in  which  plaintiff  was  no  p&rtj—Kkanta  Monee  Debt  v. 
Koomodini  DM,  2&  W.  R.  69.     Vide  also  (1)  Biseessuri  Debt  v.  Jcn^ee, 
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Da$  Mohant,  1   W.  R.  162  ;  (2)  J.  P.  Win  t.  Mu$$t,  Ruban  Khatoon^ 
19  W.  R.  299. 

(6).  If  a  man  takes  out  probate  of  a  will,  hia  heirs  are  not  estopped 
from  disputing  the  wML^Mahomed  Mudun  v.  KAodenmnissay  2 
W.  R.  181. 

(c).  Subsequently  to  the  sale  of  one-third  share  in  a  village,  the 
Vendee  applied  for  partition  of  the  share.  A  co- sharer,  who  had  a 
right  of  pre-emption  in  respect  of  the  sale,  made  no  objection  to  this 
application,  and  the  partition  was  effected.  The  co-sharer  afterwards 
set  up  a  daim  to  pre-emption,  ffeld^  that  there  was  nothing  in  the 
conduct  of  the  pre-emptor  which  could  amount  to  estoppel,  or  to 
a  waiver  of  his  right  of  pre-emption — Thamman  Singh  v.  Jamcd- 
ud-diTi,  1.  L.  R.  7  AIL  442. 

{d),  A  secret  purchase  benami  of  shares  in  a  village  does  not 
constitute  the  purchaser  a  co-sharer  for  the  purposes  of  pre-emption, 
either  under  the  Muhammedan  law  or  under  the  provisions  of  a 
Wajib-tU-arz,  so  as  to  enable  him,  upon  the  strength  of  the  interest 
so  acquired,  to  defeat  an  otherwise  unquestionable  presumptive  right 
preferred  by  a  duly  recorded  shareholder,  who  had  no  notice,  direct 
or  constructive,  of  his  title,  and  asserted  immediately  upon  his 
purchase  of  a  share,  for  the  first  time,  in  his  true  character — Bent 
Shankar  Shelhat  v.  Mahpal  Bahadur  Singh^  I.  L.  R.  9  AIL  480. 

(d).  The  mere  fact  that  the  defendant  described  himself  in  the 
instrument,  on  which  the  suit  was  brought,  as  a  trader,  would  not 
of  itself  estop  him  from  pleading  at  the  trial,  that  he  was  an  agricul- 
tiirist,  and  entitled  to  the  protection  of  the  Dekkhan  Agriculturists^ 
Belief  Act  (XVII  of  1879).  There  must  be  evidence  to  show  Uiat 
by  describing  himself  as  a  *  trader,'  he  represented  himself  as  a  trader, 
and  intended  that  the  representation  should  be  acted  on  by  the 
plaintiff— iTocia/Tpa  v.  Martanda,  I.  L.  R.  17  Bom.  227. 

( f).  In  the  case  of  Mina  Konwari  v.  Juggut  Setani^  I.  L.  R  10 
Cal.  196,  the  Privy  Council  held  that  to  petition  for  the  postpone- 
ment of  a  sale  in  execution  of  a  decree  stating  that  the  decreeholder 
had  executed  the  decree  against  the  judgment-debtor,  and  got  the 
judgment-debtor's  property  attached,  is  not  an  intentional  causing 
or  permitting  the  decreeholder  to  believe  that  the  decree  can  be 
legally  executed,  and  occasions  no  estoppel  within  the  meaning  of 
this  section.  The  judgment-debtor  can,  notwithstanding  his  having 
filed  such  a  petition,  maintain  that  execution  is  barred  by  limitation, 
and  the  proceedings  in  execution  have  been  without  jurisdiction. 

Vide    also    Thacoar    Mahatab    Deo  v.   Leelanand  Singhy  I.   L.   R. 

7  CaL  613. 
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(g).  Where  the  plaintifif,  in  a  suit  for  redemption  of  a  usufructuary 
mortgage,  was  the  original  mortgagor,  who  had,  bj  a  registered 
instrument,  assigned  his  interest  in  the  mortgaged  property  to  another, 
and  the  assignee  did  not  apply  to  be  made  a  party  to  the  suit,  but 
put  forward  or  consented  to  have  put  forward  the  original  mortgagor 
as  the  person  entitled  to  redeem,  ffeld^  that  as  there  was  nothing 
in  that  litigation  to  show  that  the  defendant-mortgagee  was  in  any 
way  induced  to  alter  his  position  or  to  do  any  act  which  he  would 
not  otherwise  have  done  in  consequence  of  the  assignor's  conduct, 
the  latter  was  not  estopped  by  this  section  or  by  any  principle  of 
equitable  estoppel  from  afterwards  suing  on  his  own  account  for 
Tedemption^Muhammad  Sami-ud-din  Khan  v.  Manwu  Lai,  L  L.  R. 
11  AIL  386. 

(A).  A  deoreeholder,  at  a  sale  in  execution  of  his  decree,  purchased 
a  zemindary  share  belonging  to  his  judgment-debtors.  Afterwards, 
in  execution  of  a  subsequent  decree  held  by  another  person,  the  same, 
with  other  property,  was  again  put  up  for  sale.  Prior  to  the  sale,  the 
subsequent  deoreeholder  applied  to  the  officer  conducting  it,  stating 
the  fact  of  the  sale  and  purchase  under  the  previous  decree,  and  re- 
questing that  the  sale  should  be  confined  to  a  portion  of  the  judg- 
ment-debtors' interest,  which  had  not  been  already  sold.  This  appli- 
cation was  disallowed,  and  the  whole  interest  of  the  judgment-debtors 
put  up  for  sale,  and  the  prior  decreeholder,  who  was  present,  made  a 
bid.  Ultimately,  however,  a  portion  of  the  [property  was  withdrawn, 
and  the  remainder  only  was  sold,  including  part  of  the  property  sold 
in  execution  of  the  prior  decree.  The  prior  decreeholder  did  not 
bid  again.  Afterwards  the  prior  decreeholder  brought  a  suit  for  a 
declaration  that  the  share  which  he  had  purchased  at  the  sale  in  exe- 
cution of  his  decree  was  not  affected  by  the  auction-sale  in  execution 
of  the  subsequent  decree,  ffeldy  that  the  plaintiff  was  not  estopped 
from  claiming  such  a  declaration  by  his  conduct  in  bidding  at  the 
sale  at  which  the  defendant  had  purchased,  inasmuch  as  it  could  not 
be  said  that  by  bidding  he  meant,  to  show  that  he  had  no  title  to  the 
property  or  had  waived  his  title,  or  that  he  had  encouraged  the  de- 
fendant to  purchase,  or  had  power  to  forbid  the  sale— (PA^ran  v.  Kwij 
Behari,  I.  L.  B.  9  AIL  413. 

(i).  At  a  sale  in  execution  of  a  decree  for  enforcement  of  a  hypothe- 
cation-bond, the  decreeholder,  by  permission  of  the  executing  Courl;, 
made  bids,  but  the  property  was  purchased  by  another.  At  that 
time  the  decreeholdefr  held  a  prior  registered  incumbrance,  which  he 
did  .not  personally  announce.  In  a  suit  brought  by  him  subsequent^ 
to  enforce  this  incumbrance,  it  was  contended  on  behalf  of  the  auction- 
purchaser  that  he  was  estopped  by -his  conduct  from  setting  it  up  as 


Digitized  by 


Google 


430  THE  INDIAN  EVIDENCE  ACT.  [Ssa   115. 

•gainst  her.    HtUd^  that  there  was  no    estoppel— ^ammxn  Dom  ▼. 
Muhammad  Mashtat^  I.  L.  R.  9  AIL  690. 

(j),  A  claimed  certain  property  from  B,  the  daughter  of  C,  on  the 
ground  that  on  the  death  of  0,  it  had  descended  to  D,  as  the  heir 
of  C,  and  produced  a  kobala  containing  a  recital  that  on  the  death  of 
C,  who  had  died  childless,  it  had  descended  to  D.  Meld^  that  A  was 
not  estopped  from  proving  that  0  had  left  a  son  £,  who  survived  him, 
and  that  D  was  entitled  to  the  property  as  E's  heir,  and  that  D^s 
heir  could  give  the  title  to  such  property — Oour  Mony  Debia  v.  Kriihna 
Chunder  Sanyal,  I.  L.  R.  4  CaL  397. 

{fy  A  brought  a  suit  against  B,  to  have  it  declared  that  B  pos- 
sessed no  right  of  way  over  his  lands.  This  suit  was  dismissed,  and 
B  obtained  a  decree  establishing  his  right.  Previous  to  the  institution 
of  this  suit,  A  had  mortgaged  the  same  lands  to  C,  who,  after  the  suit, 
caused  the  lands  to  be  sold  under  his  mortgage,  and  became  the  pur- 
chaser at  the  auction-sale.  In  a  suit  by  C  against  B  to  have  it 
declared,  that  no  such  right  of  way  existed  over  the  lands.  BMj 
that  C  was  not  estopped  by  the  previous  decision  against  A,  his  mort- 
gagor, from  again  raising  the  question  of  the  validity  of  the  right  of 
way  over  the  said  lands — Bonamalee  Nag  v.  KoyUuh  Chunder  Dey^ 
I.  L.  R.  4  CaL  692. 

(f).  The  plaintiff  sued  the  defendant  on  mortgages  executed  to 
the  plaintiff  by  the  adoptive  mothers  of  the  defendant  (who  were 
also  defendants)  subsequently  to  his  adoption.  The  plaintiff  coo- 
tended  that  the  mortgages  had  become  efiectual  as  against  the 
defendant  by  reason  of  his  subsequent  conduct.  Evidence  was  given 
that  he  had  promised  his  adoptive  mothers  to  redeem  the  mortgages, 
and  that  he  had  stood  by  and  allowed  the  plaintiff  to  carry  out  the 
provisions  of  the  mortgage-deeds  to  his  own  detriment  by  paying 
maintenance  to  the  defendant's  adoptive  mothers,  and  by  paying  off 
certain  mortgages  which  had  been  created  by  them  previously  to  the 
adoption  of  the  defendant  Held^  that  knowledge  on  the  part  of  the 
defendant  that  the  plaintiff  was  carrying  out  the  provisions  of  the 
mortgage-deeds,  and  his  allowing  the  plaintiff  to  do  so,  did  not  estop 
him  from  disputing  them  afterwards,  for  it  was  no  part  of  his  duty 
to  step  in  and  protect  the  plaintiff  against  the  consequences  of  his 
own  unauthorized  dealings  with  his  property— 5Aufcfe»Arar  v.  Ram- 
ahandraVf  I.  L.  B.  6  Bom.  463. 

(m).  Defendants  Nob.  1  and  2  were  sued  by  a  creditor  of  their 
undivided  granduncle  D  as  his  legal  representatives,  and  a  decree 
was  obtained  against  them  as  such.  In  execution  of  that  decree,  the 
house  in  dispute  was  put  up  for  sale  and  purchased  by  the  plainti£ 
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After  satisfying  the  decree,  the  surplus  of  the  sale-proceeds  was  paid 
to  the  defendants,  who  received  it  and  divided  it  between  themselves. 
Plainti£f  having  been  obstructed  by  the  defendants  in  obtaining 
possession  of  the  house,  brought  the  present  suit  to  recover  posses* 
sion.  The  Appellate  Court  held  that  the  defendant's  omission  to 
set  up  their  title  to  the  property  in  question  at  the  execution-sale 
and  the  acceptance  of  the  surplus  of  the  proceeds  of  sale  estopped 
them  from  impeaching  the  sale  and  setting  up  their  title.  The  High 
Court  reversed  the  decree  of  the  lower  Appellate  Court,  and  held 
that  the  defendants  were  not  estopped  from  setting  up  their  title. 
Proceedings  in  execution  are  in  tnvitum  as  re^gards  the  judgment-debtor, 
and  he  is  in  no  way  called  upon  to  notice  them.  It  was  not  suggested 
that  the  defendants  took  any  part  in  the  execution  proceedings,  or 
Atood  by  so  as  to  induce  bidders  to  suppose  that  they  claimed  no 
interest  other  than  as  representatives  of  the  original  judgment-debtor, 
or  that  their  silence  misled  the  bidders  at  the  sale.  As  to  the  recep- 
tion of  the  residue  of  the  purchase-money  after  satisfaction  of  the 
judgment-debt,  it  took  plaoe  after  the  sale  was  completed— ^(^t^rupa- 
dapa  V.  Irapciy  I.  L.  R.  14  Bom.  568. 

(n).  A,  a  Hindu,  died  leaving  him  surviving  a  mother  B  and  three 
sisters.  A  had  a  brother  P,  who  had  been  given  in  adoption  to  his 
maternal  uncle  R  On  A's  death,  his  property  devolved  on  his  mother 
B.  B  mortgaged  the  property  to  the  defendant  The  mortgage- 
bond  was  attested  by  P,  who  described  himself  as  the  adopted  son 
of  R  The  defendant  obtained  a  decree  on  the  mortgage,  and  himself 
became  the  auction-purchaser  at  the  execution  sale.  Threupon,  A's 
sisters  sued  as  reversionary  heirs,  for  a  declaration  that  the  sale  to 
the  defendant  was  valid  only  to  the  extent  of  B's  life-interest  in  the 
property  sold.  The  defendant  pleaded  that  Fs  adoption  was  invalid, 
that  on  A's  death  the  property  vested  in  P,  and  that  the  plaintifis 
had,  therefore,  no  interest  in  the  property  in  dispute.  The  Court  of 
first  instance  allowed  these  pleas  and  dismissed  the  suit.  The  Coiurt 
of  Appeal  held  that  the  description  in  the  mortgage-bond,  that  P  was 
the  adopted  son  of  R,  amounted  to  an  admission  of  the  adoption  by 
the  defendant  (mortgagee),  and  that  he  was,  therefore,  estopped  from 
contesting  the  adoption.'  ffeldf  that  the  defendant  was  not  estopped. 
The  mere  feust  that  P  was  described  in  the  mortgage-bond  as  B's 
adopted  son,  was  not  any  evidence  of  an  admission  ;  and  even  if  it 
were,  it  was  not  conclusive  proof  of  the  adoption,  sec.  31  ante. 
J7^  further,  that  the  fact  treated  by  the  lower  Appellate  Court 
as  an  estoppel  had  no  such  efiect,  as  it  had  not  caused  or 
permitted  the  plaintifib  to  believe  the  adoption  to  be  valid,  and 
to  act  upon  such  belief— F<uArafi^  Pu$tu  Shenn  v.  Radhabai^ 
L  L.  R  14  Bom.  812. 
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(o).  Defeodantfl,  who  have  refMreaented  the  hat  of  an  adoption  whieh 
they  erroneously  oonclude  to  be  an  adoption  valid  in  law,  cannot  be 
ohfl^*ged  with  misrepresentation  so  £ar  as  the  fact  is  concerned,  and 
are  not  estopped  from  setting  up  the  true  h/cis  of  the  caa&^Gopee 
Lall  v.  Mu$$amut  Sree  CkvndraoUe  Bukoc^eey  19  W.  B.  (P.  C.)  12. 

(j>),  A  defendant  is  not  estopped  by  a  statement  made  by  him  in 
another  suit  in  which  plaintiff  was  no  party —ZiftaiUo  Moni  Debt  v, 
KwrnodirU  Dehi,  25  W.  R.  68. 

{q\  In  the  case  of  Ahdnl  Rohm,  v.  Madhawrao  Apaji^  I.  L  R. 
14  Bom.  78,  it  was  contended  that  the  understanding  of  the  parties 
ap  to  1866  was  that  the  mortgage  had  been  converted  into  a  sale,  and 
that  the  property  had  paased  to  the  defendant  by  purchase^  and, 
therefore,  the  plaintifb  were  prevented  from  redeeming  it  Hdd^  that 
such  understanding  did  not  operate  as  an  estoppel  or  prevent  the 
mortgagors  (plaintifis)  from  redeeming  their  property. 

(r).  Under  a  deed  dated  in  1679,  the  occupancy-tenants  of  land  in  a 
village  sold  their  occupancy  rights,  and  the  zemindars  thereupon 
instituted  a  suit  for  a  declaration  that  the  sale-deed  was  invalid  under 
sec.  9  of  Act  XVIII  of  1873  (the  N.  W.  P.  Rent  Act  in  force  in  1879), 
and  for  ejectment  of  the  vendees,  who  had  obtained  possession  of  the 
land.  It  was  found  that  the  aemindars  had  consented  to  the  sale 
to  the  vendees,  and  received  from  them  arrears  of  rent  due  on  the 
holding  by  the  vendors,  and  had  recognised  them  as  tenants.  Edd^ 
that  as  sec.  115  of  the  Evidence  Act  implies  that  no  declaration,  act, 
or  omission  will  amount  to  an  estoppel,  unless  it  has  caused  the  person, 
whom  it  concerns,  to  alter  his  position,  and  to  this  he  must  both 
believe  in  the  facts  stated  or  suggested  by  it,  and  must  act  upon  such 
belief ;  that  in  the  present  case  it  could  not  be  said  that  the  vendees 
were  misled  by  the  fact  that  the  zemindars  were  consenting  parties  to 
the  sale-deed,  that  they  could  not  plead  ignorance,  that  the  deed  was 
unlawful  and  void,  that  it  had  not  been  shown  that  they  acted 
upon  the  zemindars^  agreement  to  take  no  action,  so  as  to  alt^  their 
position  with  reference  to  the  land,  and  that  under  these  circum- 
stances the  zemindars  were  liot  estopped  from  maintuniog  that  the 
sale-deed  was  invalid--/At?i^an  Tewari  v.  Durga^  L  L.  R  7  AIL 
(F.B.)  878. 

(«).  In  a  suit  for  possession  of  land  brought  against  a  tenant  who 
is  really  a  trespasser,  the  defendant  merely,  by  alleging  tenancy  in 
his  written  statement,  does  not  preclude  himself  from  setting  up  the 
defence  of  the  law  of  limitation — Dinomoni  DM  v.  Doorga  ProBOud 
Maaoomdar,  21  W.  R  (F.  B.)  70.  Vid^  also  Maidin  Saiba  v.  Nagapa, 
I.  L.  R  7  Bom.  96. 
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{ty  Judgmeut-debtora,  against  whom  execution  is  sought,  are  com- 
petent to  object  that  it  cannot  proceed  henami^  the  party  interested 
being  himself  one  of  the  judgment-debtors,  whenever  the  facts  come 
to  notice,  and  are  not  debarred,  by  having  suflfered  execution  at  one 
instance,  from  setting  up  the  objection  where  a  further  application  is 
made— OfcAoy  Cham  Ray  Choiodhary  v.  Nohin  Ohunder  Roy  Chow- 
dhary,  23  W.  R.  95. 

(tf).  A  having  assured  his  life  in  the  defendant-company,  by  an 
endorsement  thereon,  assigned  the  policy  to  B,  no  consideration  being 
stated.  The  assignee  died  having,  up  to  the  time  of  his  death,  paid 
all  premiums  as  they  became  dua  On  his  death  the  premiums  were 
paid  by  his  executors,  the  plaintiffs,  until  the  death  of  the  assured, 
when  the  payment  of  the  amount  due  under  the  policy  was  demanded 
from  the  defendant-company,  which,  however,  refused  to  accede  to  the 
demand  unless  the  consent  of  the  legal  representatives  of  the  assured 
was  obtained.  Eddy  that  unless  the  policy  had  been  legally  assigned, 
and  the  assignment  had  been  recognised  by  the  company,  or  unless 
there  had  been  an  equitable  assignment,  and  it  could  be  shown  that 
the  holders  of  the  policy  had  given  valuable  consideration  for  it,  the 
company  was  entitled  to  insist  that  the  legal  representative  should  be 
made  a  party  to  the  suit,  and  that  the  defendant  company  was  not 
estopped  by  their  coBcluct  to  raise  such  objection — Rajnarain  Bote  v. 
The  Universal  Life  Assurance  Co,y  I.  L.  R.  7  Cal.  694. 

(r).  A  Hindu  father  adopted  a  son,  and  afterwards,  while  this  first 
adopted  son  was  alive,  adopted  a  second  son,  such  second  adoption 
being,  however,  invalid  by  Hindu  law.  The  first  adopted  son,  after 
he  came  of  age,  acquiesced  in  a  division  of  the  property  made  by  the 
father  between  his  two  adopted  sons.  It  was  held  that,  although 
such  first  adopted  son  was  bound  by  this  acquiescence  with  regard  to 
the  property  of  which  the  father  had  the  power  of  disposing  by  an 
act  inter  vivos  without  his  consent,  he  wsCS  not  bound  thereby  as  to 
the  disposition  of  ancestral  property — Rangama  v.  Atchama,  4  Moo. 
LA.1. 

(w).  The  service  of  notice  of  foreclosure  on  the  occupant  of  mort- 
gaged property  (a  person  who  claimed  as  purchaser  from  the  mort- 
gagor) was  held  not  to  estop  the  mortgagee  from  disputing  such  occu- 
pant's title  to  redeem— Pra»na<A  Rai  Chowdhari  v.  RuJtia  Begum^ 
7  Moo.  I.  A.  359. 

(x).  Where  the  plaintiff  sued  for  possession  of  certain  property 
in  right  of  the  next  reversionary  heir,  and  for  setting  aside  a  deed  of 
sale  executed  by  the  widow  of  the  last  full  owner,  and  it  appeared 
that  the  plaiutifi''s  vendor  had  executed  this  deed  as  general  muktear, 
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executor,  and  adopted  son  of  the  widow,  making  a  general  reouocia- 
tion  of  title  as  muktear,  but  had,  after  the  widow's  death,  derived 
title  from  the  said  reversionary  heir,  it  was  held  that  the  plaintiff 
and  his  vendor  were  not  estopped,  the  fair  construction  of  the  deed 
being  that  the  vendor  was  only  selling  what  his  principal  had  to  s^l^ 
there  being  no  representation  that  he  was  selling  on  his  own  account^ 
and  the  plaintiff  not  denying  the  truth  of  any  fact  represented  id 
the  deed— iVMf-ttZ  Hossein  v.  Sheo  Sahai,  I.  L.  R.  20  CaL  L 

Of).  The  plaintifi,  claiming  a  remote  reversionary  interest  in  the 
estates  of  a  deceased  Hindu,  sued  for  a  declaration  of  the  invalidity 
of  an  adoption  made  by  the  widow.  It  appeared  that  the  nearer 
reversioners  (who  were  in  the  first  instance  joined  as  defendants  in 
the  suit)  refused  to  call  in  question  the  validity  of  the  adoption,  and 
that  the  plaintifif  himself  had  concurred  in  it  at  the  time  when  it  took 
placa  jffdd,  that  the  plaintifi  was  not  estopped  from  impugning  the 
adoption  by  reason  of  his  conduct  at  the  time  it  took  place,  as  no 
estoppel  can  arise  from  ignorance  of  law  which  both  parties  must  be 
presumed  to  know,  and  as  according  to  true  Hindu  theory,  adoption 
is  both  a  religious  and  a  secular  act  on  which  rests  the  conventional 
Hindu  belief  that  a  valid  adoption  generates  filial  relation  and  reli- 
gious competency  to  make  funeral  and  annual  offerings  with  efficacy — 
ChinUingcuwami  v.  RamcUakahamfnaj  I.  L.  R.  18  Mad.  53.  Vule  also 
Pichuvayyan  v.  Svhbayyany  I.  L.  R  13  Mad.  128. 

(z),  A  childless  Hindu  widow,  aged  19,  agreed  with  the  plaintiff' 's 
father  to  adopt  the  plaintiff^,  stating  that  her  husband,  who  died  at 
the  age  of  12,  had  given  her  authority  to  adopt  Subsequently  she 
adopted  the  plaintiff"  and  had  his  uparuiyanum  performed  in  the 
adoptive  family  next  day,  and  administered  her  husband's  property 
as  the  minor's  guardian  for  about  18  months,  when  she  repudiated 
the  adoption  and  refused  to  maintain  the  plaintifi.  Heldy  that 
the  adoption  being  invalid  on  the  ground  that  the  widow  had  not, 
as  a  fact,  acted  under  authority  from  her  husband,  she  was  not 
estopped  from  denjring  the  adoption  by  the  fact  of  her  having  treated 
it  as  effective  for  the  period  of  18  months.  In  order  that  estoppel 
by  conduct  may  raise  an  invalid  adoption  to  the  level  of  a  vaUd 
adoption,  there  must  have  been  a  course  of  conduct  long  continued 
on  the  part  of  the  adopting  family,  and  the  situation  of  the  adoptee 
in  his  original  family  must  then  become  so  altered  that  it  would  be 
impossible  to  restore  him  to  it — ParvcUibayamma  v.  RamkrigAna 
RaUf  I.  L.  R.  18  Mad.  145.  Vide  also  Kuverji  v.  Babai^  I.  L.  R. 
19  Bom.  374. 

(aa).  Between  the  two  surviving  brothers  of  a  Mitakshara  family, 
the  action  of  the  elder  to  the  younger,  who  had  been  bom  deaf  and 
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dumb,  was  such  as  to  recognise  for  some  years  that  the  latter  had 
a  joiDt  interest  in  the  family  property.  The  proper  inference  to  be 
drawn  from  this  was  that  the  elder  treated  his  brother  as  a  member 
of  the  fttmily,  and  entitled  to  equal  rights  until  it  had  become  clear 
that  his  disqualification  would  never  be  removed  by  his  being  cured. 
Their  Lordships  would  not  infer  that  there  was  an  intention  shown 
by  the  acts  of  the  elder  to  waive  the  rights  accruing  to  him  in 
consequence  of  this  'disqualification,  nor  would  they  hold  that  his 
acts  operated  to  create  a  new  title  in  the  younger.  Their  Lordships 
said  that  it  would  not  be  reasonable,  or  conducive  to  the  peace  and 
welfare  of  fkmiliee,  to  construe  acts  done  out  of  kindness  and 
affection  to  the  disadvantage  of  the  doer  of  them,  by  inferring  a 
gift  when  it  is  plain  that  no  gift  could  have  been  intended— Zato 
2faddun  Oopal  Led  v.  Khikhinda  Koer,  I.  L.  B.  18  Cal.  (P.C.)  341. 

(66).  Certain  land  belonging  to  the  applicant,  a  minor,  was  taken 
by  the  Municipality  of  Hubli  under  the  Land  Acquisition  Act  (X  of 
1870).  The  mamlatdar  of  Hubli,  who  was  an  ex-officio  member 
of  the  Municipsd  Committee,  took  part  in  the  negotiations  for  the 
purchase  of  the  land.  He  also  gave  evidence  as  to  its  value  in  the 
inquiry  before  the  Collector.  As  the  price  offered  by  the  Collector 
was  not  accepted  by  the  applicant,  the  matter  was  referred  to  the 
District  Judge,  under  sec.  15  of  the  Act,  for  the  purpose  of  deter- 
mining the  amount  of  compensation.  On  this  reference,  the 
mamlatdar  acted  as  an  assessor  appointed  by  the  Collector,  and  was 
also  examined  as  a  witness  as  to  the  value  of  the  land.  But  no 
objection  was  taken  to  his  acting  as  an  assessor.  Held^  that  the 
minor  applicant  was  not  estopped  from  objecting  to  the  competency 
of  the  mamlatdar  by  the  fact  that  his  guardian  had  not  raised  any 
such  objection  in  the  Court  below,  and  might,  therefore,  be  taken 
to  have  waived  it.  Assuming  that  there  was  a  waiver,  it  could  not 
bind  the  minor,  as  it  was  not  for  his  benefit—^K^amtrao  v.  The 
Colleetor  of  Dharwar,  I.  L.  R.  17  Bom.  299.  (Kashinath  v.  The 
CoUector  of  Poona,  1.  L  R.  8  Bom.  553,  followed). 

(cc).  The  plaintiff  paid  a  house-tax,  at  the  rate  of  Bs.  6,  for  the 
year  1890^  without  any  protest,  when  the  tax  was  sought  to  be 
levied  from  the  plaintiff  at  the  sancke  rate  for  the  year  1891,  he 
objected  to  the  levy  as  illegal  and  excessive,  and  paid  the  tax  under 
protest  He  then  sued  to  recover  what  he  alleged  was  an  excess 
charge  of  Rs.  5  in  respect  of  the  tax  for  1891.  Edd^  that  the  suit 
was  not  hMveA^Pitamherdae  v.  Janibusar  Town  Municipality^ 
I.  L.  R.  17  Bom.  510. 

Estoppels  arising  in  eases  of  Benami  Transactions.- (a).  The 
general  rule  of   law  that  the  real  nature  of  a  transaction  may  be 
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shown  is  modiBed  bj  the  principle  of  estoppel  in  favour  of  innocent 
third  parties,  whether  purchasers,  mortgagees,  or  creditors  whose  acts 
have  been  influenced  by  the  conduct  of  the  real  owner  in  permittiDg 
the  ostensible  owner  to  appear  to  all  the  world  as  the  sole  equitable 
owner.  The  principle  is  founded  upon  the  presumption  that  the 
real  owner  is  a  party  to  the  transaction  between  his  benamidar  and 
the  third  pafty,  and  rests  upon  the  fact  that  the  latter  was  induced 
to  believe  the  property  to  be  the  benamidar's  and  to  act  upon  that 
belief  to  his  disadvantage,  and  the  law  would  not  allow  the  real  owner 
to  turn  round  upon  such  third  party  and  allege  that  his  title  is 
different  from  what  he  has  caused  it  to  appear  to  be  where  others  are 
innocently  induced  to  acquire  rights  in  derogation  of  the  secret  or 
undisclosed  claims  of  those  who  cause  such  action,  the  rights  so 
acquired  are  secure.  Such  rights  do  not  depend  upon  the  actual  title 
or  right  or  authority  of  the  party  with  whom  they  have  directly 
dealt,  but  are  derived  from  conduct  of  the  real  owner,  which  precludes 
him  from  disputing  against  them,  the  existence  of  the  title  or  right  or 
power  which  he  caused  or  allowed  to  appear  to  be  vested  in  the  party 
making  the  sale.  But  the  real  owner  may,  as  against  the  benamidar^ 
establish  the  trust  existing  in  his  own  favour,  or  may  plead  it  in 
answer  to  a  claim  set  up  by  the  benamidar.  And  creditors  of  the 
real  owner  may  proceed  against  his  property  in  the  hands  of  a 
benamidar, 

(6).  In  the  case  of  Ram  Coomar  Koondoo  v.  McQueen,  18  W.  R. 
166,  their  Lordships  of  the  Privy  Council  laid  it  down  that  "  It  is  a 
principle  of  natural  equity,  which  must  be  universally  applicable,  that 
where  one  man  allows  another  to  hold  himself  out  as  the  owner  of  an 
estate,  and  a  third  person  purchases  it,  for  value,  from  the  apparent 
owner  in  the  belief  that  he  is  the  real  owner,  the  man  who  so  allows 
the  other  to  hold  himself  out  shall  not  be  permitted  to  recover  upon 
his  secret  title,  unless  he  can  overthrow  that  of  the  purchaser  by  show- 
ing either  that  he  had  direct  notice,  or  something  which  amounts  to 
constructive  notice,  of  the  real  title,  or  that  there  existed  circum- 
stances which  ought  to  have  put  him  upon  an  inquiry,  that,  if  prose- 
cuted, would  have  led  to  a  discovery  of  it."  Vide  also  Mahomed 
MJDZuffer  Houein  v.  Kis$or%  Mohun  Roy,  I.  L.  R.  22  CaL  (P.  C.)  909. 

(c).  A  husband  who  puts  his  wife  into  the  position  of  being  the  true 
owner  of  an  estate,  and  allows  her  to  deal  with  the  world  as  the  tnie 
owner,  deprives  himself  of  the  right  to  set  up,  or  rely  on,  his  benami 
t\t\e^Nidhu  Singh  v.  Bisso  Nath  Doss,  24  W.  R  79.  Vide  also 
Bene  Prosaud  v.  Baboo  Man  Singh,  8  W.  R.  67. 

(d).  Where  property  is  held  benami  and  the  ostensible  owner  assents 
to  its  being  disj^osed  of  to  the  prejudice  of  the  real  owner,  the  latter 
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cannot  be  allojired  to  object,  the  fraud  being  a  consequence  of  his  owq 
act—^Brcjonath  Okose  v.  Koylash  Chunder  Banerji^  9  W.  E.  693. 
Vide  also  (1)  Mr,  L.  Rennie  v.  Ounga  Narain  Chowdharyy  3  W.  R.  10  ; 
(2)  Rani  Mohinee  Daui  v.  Frankomar,  3  W.  R.  88. 

(e).  If  property  is  purchased  in  the  name  of  a  benamidar,  and  the 
indicia  of  ownership  are  placed  in  his  hands,  the  true  owner  can  only 
get  rid  of  the  effect  of  the  alienation  by  the  ostensible  owner,  by 
showing  that  it  was  made  without  his  acquiescence,  and  that  the 
purchaser  took  with  notice  of  that  foci— Bhugwan  Doss  v.  Upooch 
Singh,  10  W.  R.  186. 

(/).  Where  the  husband,  during  his  lifetime,  did  in  everyway, 
both  publicly  and  privately,  whenever  called  upon  to  make  any  re- 
presentation on  the  subject,  always  represent  that  certain  immove- 
able property  was  his  wife's,  the  purchaser  from  her  could  not,  after 
his  death,  be  equitably  turned  out  of  the  property  in  favour  of  his 
heirs.  The  heirs,  after  his  death,  would  be  as  much  bound  by  the 
father's  misrepresentations  as  he  would  have  been  during  his  life- 
time— Luchman  Chunder  Oeer  Oosain  v.  KalicJiaran  Singh,  19 
W.  R.  (P.  C.)  292.  Vide  also  (I)  Chunder  Kumar  v.  Hurhum 
Sahaiy  I.  L.  R.  16  Cal.  137  ;  (2)  PuHhheet  Sahoo  v.  Badha  Kishen 
Sahoo,  3  W.  R.  221  ;  (3)  Kaleenath  Kur  v.  Doyal  Kisto  Deb, 
12  W.  R.  87. 

When  no  Estoppel  has  been  held  to  arise  out  of  henami  trans- 
actions  for  defrauding  creditors.— (a).  Parties  are  not  precluded 
from  showing  what  was  the  real  nature  of  the  transaction,  although 
it  might  have  been  entered  into  for  the  purpose  of  setting  up  against 
creditors  an  apparent  ownershi  p  different  from  the  real  ownership. 
In  many  of  these  casies  the  object  of  a  henami  transaction  is  to  obtain 
what  may  be  called  a  shield  against  a  creditor  ;  but  notwithstanding 
this,  the  parties  are  not  precluded  from  showing  that  it  was  not 
intended  that  the  property  should  pass  by  the  instrument  creating 
the  henami,  and  that,  ip  truth,  it  still  remained  in  the  person  who 
professed  to  part  with  it—Sreemutttf  Dehi  v.  Bimola  Sundari,  21 
W.  R.  424.  Vide  also  (1)  Ramsaran  Singh  v.  Mueeamui  Fran 
Peary,  13  Moo.  I.  A.  661  ;  (2)  Musiamut  Oodey  Koowar  v.  IfussamiU 
Ladoo,  13  Moo.  I.  A.  688  ;  (3)  Bykunt  Nath  Sen  v.  Oohoollah  Sikdar, 
24  W.  R.  392 ;  (4)  Chenvirappa  v.  Puitappa,  I.  L.  R.  11  Bom.  708  ; 
(6)  Srinath  Ray  v.  Bindoo  Bashini  Dehi,  20  W.  R.  112  ;  (6)  Chool 
Bibi  V.  Ooor  Sarun  Dase,  18  W.  R.  486 ;  (7)  Mukim  Mullick  v. 
Ramjan  Sardar,  9  C.  L.  R  64  ;  (8)  Param  Singh  v.  Lalji  Mai, 
I.  L.  R.  1  All.  403 ;  (9)  Oopinath  Naik  v.  Jadoo  Ohoee,  23  W.  R.  42. 

Purchaser  at  execution  sale  not  estopped  by  conduct  of  judg- 
ment-debtor.r-A  purchaser  at  a  sale  in  execution  of  a  deci*ee  is  in 
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a  different  position  to  a  purchaser  at  a  private  sale,  and  aoqnires 
the  title  of  the  judgment-debtor,  not  through  the  judgment-debtor, 
but  by  operation  of  law,  and  adversely  to  him,  consequently  he  will 
not  be  estopped  by  the  previous  conduct  of  the  debtor  in  respect  <rf 
the  property  mortgaged,  for  estoppel  is  purely  a  personal  bar  operat- 
ing against  the  person  whose  conduct  constitutes  it,  and  against  his 
privies  and  representatives— Fui«  (I)  Banshi  Chander  Sen  v.  Enayet 
Alt,  L  L.  R.  20  CaL  236  ;  (2)  Dhirendra  Nath  Sanyal  v.  EULmkumar 
Ohoih,  I.  L.  R.  7  CaL  107  ;  (3)  Lola  Prabhu  Lai  v.  Mylne,  L  L.  R. 
14  CaL  401. 

AgtntB.— The  rule  of  estoppel  between  parties  covers  the  mis- 
representations of  agents,  even  agents  of  corporations,  when  made 
in  the  scope  of  their  employment.  Where  an  agency  really  exists, 
the  principal  is  estopped  from  denying  the  truth  of  the  agents'  state- 
ments, express  or  tacit,  just  as  if  he  had  himself  made  them,  subject 
to  the  same  limitations  that  would  prevail  in  that  case. 

Administraton  and  Executors.— The  acts  and  admissions  of  one 
of  several  administrators,  which  amount  to  an  estoppel  against  him, 
will  work  as  an  estoppel  against  all,  as  administrators  are  regarded  in 
the  light  of  an  individual  person.    This  rule  applies  to  executors  also. 

Oestoi  aue  tnurt.— The  misrepresentation  of  a  trustee  in  respect 
of  the  trust  estate,  to  one  having  notice  that  it  is  such,  will  not  woric 
an  estoppel  upon  an  innocent  cestui  que  trust 

Infants  and  Married  Women.— (a).  Parties  under  disability,  as 
infants  and  married  women,  are  not  estopped,  unless  their  conduct 
has  been  intentional,  and  in  contemplation  of  law,  fraudulent 

(6).  The  vendees  in  a  suit  to  enforce  a  right  of  pre-emption 
set  up  as  a  defence  to  the  suit  that  the  sale  was  invalid,  on  the  ground 
that  they  were  minors,  and  therefore  incompetent  to  contract  ff^d, 
that  as  they  had  paid  their  money  to  the  vendor,  and  the  conveyance 
had  been  perfected,  and  they  were  in  possession  of  the  property,  they 
were  estopped  from  urging  such  ground— ^A^m  Karan  v.  Ear  Dat^lj 
I.  L.  R.  2  AIL  37. 

116.  No  tenant    of   immoveable    property,    or 
Estoppel      of    person  claiming  through  such  tenant, 
t«nant ;  shall,  during  the  continuance  of  the 

tenancy,  be  permitted  to  deny  that  the  landlord  of 
such  tenant  had,  at  the  beginning  of  the  tenancy, 
a  title  to  such  immoveable  property ;  and  no  person 
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,   , ,.  who  came  upon  any  immoveable  pro- 

and  of  boenBee  ,       i.  /•     i  • 

of  person  in  poa-     pcrty  by  the  hcense  of  the  person  m 
possession  thereof,  shall  be  permitted 
to  deny   that  such  person  had  a  title  to  such  pos- 
session at  the  time  when  such  license  was  given. 

Scope  of  the  Section. — The  estoppels  between  landlord  and  tenant 
arise  out  of  the  contract  between  the  parties.  The  principle  upon 
which  such  cases  rest  is  one  of  the  broadest  in  the  law  ;  to  wit,  that 
one  who  has  received  property  or  money  from  another  shall  not 
dispute  the  title  of  that  person  or  his  right  to  do  what  he  has  done. 
Where  the  relation  of  landlord  and  tenant  has  been  created,  the 
lessee  is  not  allowed  to  question  his  les^ior's  title  daring  the  conti- 
nuance of  the  tenancy,  though  he  may  confess  and  avoid  it  by 
showing  that  the  tenancy  has  expired.  The  provision  contained  in 
this  section  does  not  debar  the  tenant  from  contending  that  the  title 
of  his  landlord  has  been  lost,  but  only  precludes  him  from  asserting 
during  the  continuancy  of  the  tenancy  that  his  landlord  had  no  title 
at  the  commencement  of  the  tenancy.^  The  estoppel  continues 
during  the  continuance  of  the  tenancy. 

A  tenant  may  show  that  his  landlord  had  no  title  at  a  date  previous 
to  the  commencement  of  his  tenancy,  or  that  since  the  commence- 
ment of  his  tenancy,  the  title  of  the  landlord  has  expired  or  been 
defeated,  as  by  showing  that  his  landlord's  estate  was  for  the  lifetime 
of  some  person,  who  is  since  dead,  or  that  he  was  a  tenant-at-will, 
and  the  tenancy  has  been  concludedt 

Origin  of  the  Doctrine  of  Estoppel  of  Tenant.—*'  The  conclusion 
appears  to  be  justified  that  the  origin  and  character  of  the  modem 
estoppel  of  the  tenant  is  to  be  found  in  this  ancient  action  of  assump* 
sit  for  use  and  occupation  In  this  form  of  action  what  was  sought 
to  be  recovered  was  not  technically  rent,  but  compensation  from  day 
to  day  for  actual  enjoyment.  But  to  the  maintenance  of  the  action, 
the  ration  of  landlord  and  tenant  must  have  been  established  ;  and 
when  established,  the  modern  estoppel  in  pais  arose.  Enjoyment  by 
permission  la  the  foundation  of  the  action,  and  is  therefore  the  founda- 
tion of  the  rule  that  a  tenant  shall  not  be  permitted  to  dispute  the 
title  of  his  landlord.  Two  conditions,  then,  are  essential  to  the 
existence  of  the  estoppel :  first,  possession  ;  secondly,  permission  ; 
when  these  conditions  are  present,  the  estoppel  arises." — BigeloW| 
5th  Ed.,  609. 

•  VUU  I.  L.  R.  2  Mad.  220  ;  I.  L.  R.  12  Mad.  422. 
t  VUU  Taylor,  sw.  102. 
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Classification  of  Toiiant's  EstoppeL—The  following  claasi6catioii 
of  eutoppels  between  landlord  and  tenant  has  been  given  by  Mr.  A. 
P.  Casperas,  in  his  Tagore  LaW  Lectures  for  1893,  p.  102  :— 

*^  L— The  relationship  of  landlord  and  tenant  is  created— 

(A)  where  the  landlord  has  let  the  tenant  into  possession  of 

the  land  (a)  by  written  contract,*  or  (6)  by  verbal 
contract 

The  tenant  cannot  deny  that  his  landlord  had  a  title  at  the 
time  he  was  let  into  possession,  but  he  may  plead— 

(i)  that  he  has  given  notice  to  the  landlord  that  the  latter'a 
title  has  expired,  or  has  been  defeated  by  title  para- 
mount, e.^.,  avoided  by  sale  for  arrears  of  reveuue, 
and  that  he  will,  in  future,  claim  Under  another 
title ; 

(ii)  that  he  has  openly  surrendered  the  land  to  the  land- 
lord ; 

(B)  and  may  be  inferred  from  the  payment  of  rent,  attorn- 

ment, or  other  circumstances,  t 

The  same  estoppel  and  the  same  defences  apply. 

The  tenant  may,  in  addition,  shew  mistake.  '"'fifct 

IL — ^Where'  the  landlord  claims  under  a  title  derived  from  the 
person  who  let  the  tenant  into  possession.    This  may  be— 

(a)  by  assignment  (gift,  sale,  devise,  and  lease)  ; 
(6)  by  inheritance,  including  adoption — 

(i)  where  the  tenant  has  attorned  to  the  land- 
lord, he  may,  under  certain  circumstances, 
shew  that  the  title  is  not  really  in  the  land- 
lord, but  in  some  other  person  ; 

(ii)  where  there  has  been  no  attornment,  the 
question  will  be  whether  the  landlord  has 
succeeded  in  proving  his  title." 

At  the  beginning  of  the  Tenancy.— The  words  "  at  the  beginning 
of  the  tenancy  "  must  be  held  to  apply  only  to  cases  where  tenants 
are  put  into  possession  by  the  person  to  whom  they  have  attorned, 

•  Fide  (1)  Brtwtr  ▼.  Palmer^  8  Bsp.  918 ;  (9)  RanuboUom  ▼.  Mortley,  2  M.  and  &  445. 

t  Fide  (1)  Panton  v.  Jonee,  8  Camp.  873 :  (9)  Allaton  ▼.  Stark,  9  A.  and  B.  255  ;  (8)  Dte 
d.  Harvev  ▼.  FraneU,  9  M.  and  Rob.  57  ;  (4)  Bani  Madhat  Okote  v.  Thakoor  Date  MondwL, 
6  W.  R.  (P.  B.)  71 ;  <6)  Obkov  Oovind  Ckowdkry  ▼.  Be^ow  Oovind  Chowdhry,  9  W.  B.  169  ; 
(6)  Fatudeb  Jki^  ▼.  Babaji  Manu,  8  Bom.  H.  C.  R.  A.  C.  175 ;  (7)  Cooper  ▼,  Bkmdy,  1  Ring. 
N.  C.  45 ;  (8)  Z>o<  cf.  liarloK  ▼.  fTiffffuu,  4  Q.  B.  807. 


Digitized  by 


Google 


Sec.  116.]  estoppel.  441 

not    to  cases  in  which  the  tenant  is  already  in  possession— Za2 
Mahomed  v.  KeUanus,  I.  L.  R.  11  Cal.  519. 

Denial  of  LandlordlB  Tftle.--(a).  This  section  does  not  debar  one 
who  has  once  been  a  tenant  from  contending  that  the  title  of  his 
landlord  has  been  lost  or  that  his  tenancy  has  determined.  It  pre- 
cludes him  only  durit^  the  continuance  of  the  tenancy  from  contend- 
ing that  his  landlord  had  no  title  at  the  conrmencemeut  of  the 
tenancy — Amnrn  v.  Ectma  Krishna  Sastrt,  I.  -L.  K.  2  Mad.  226.  Vide 
also  (1)  Subharaya  v.  KrishTiappa,  I.  In  R.  12  Mad.  422  ;  (2)  Bum 
d  Co,  V.  BUhomayi  Da$$iy  14  W.  R.  85  ;  (3)  Sohun  Mathu  v. 
Shamsfid  Huda^  21  W.  R.  5- ;  (4)  Gopanimd  Jha  y^  Oovind  Prasad 
12  W.  R,  10^. 

{h).  In  Mountroy  v.  Collier,  1  K  and  B.  630,  Earle  J.  remarked  : 
« There  are  numerous  authorities  to  shew  that  a  tenant  is  not 
estopped  from  shewing  that  his  landlord's  title  has  expired,  and' 
justice  requires  that  he  should  be  permitted  to  do  so  ;  for  a  tenant 
is  liable  to  the  person  who  has  the  real  title,  and  may  be  forced  to 
pay  hin^  either  in  an  action  for  use  and  occupation,  if  there  has  been 
a  fresh  demise  or  an  arrangement  equivalent  to  one,  or  in  trespass 
lor  the  mesne  profits^  It  would  be  unjust  if,  being  so  Hable,^  he 
could  not  shew  that  a&  a  defence.'^ 

(c).  In  Doe^  d,  Higginbotham  v.  Burton,  11  Ad.  and  E.  307,  Lord 
Denman  observed  :  "  Supposing  the  facts  to  be  as  above  stated,  it  is 
clear  that  the  lessor  of  the  plaintiff  never  had  saij  legal  estate,  and  he 
relies  on  the  rule  with  regard  to  landlord  and  tenant.  That  rule  is 
fully  established,  viz.,  that  the  tenant  cannot  deny  that  the  person, 
by  whom  he  was  let  into  possession,  had  title  at  that  time  ;  but  he 
may  shew  that  such  title  is  determined— />o«  d.  Knight  v.  Lady 
8mythe,  4  M.  and  Sv  347.  With  respect  to  the  title  of  a  person  to 
whom  the  tenant  has  paid  rent,  but  by  whom  he  was  not  let  into 
possession,  he  is  not  concluded  by  such  payment  of  rent  if  he  can 
show  that  it  was  paid  under  a  mistake.  The  tenant,  therefore,  may 
be  said  to  satisfy  the  rule  when  he  admits  that,  at  the  time  when 
be  was  let  into  possession,  the  person  who  so  let  him  in  was  mort- 
gagor ia  possession,  not  treated  as  trespasser,  and  so  had  title  to 
confer  on  him^  the  tenant,  legal  possession  ;  and  yet  may  go  on  to 
show  that  subsequently  he  has  been  treated  as  a  trespasser,  whereby 
his  (mortgagor's)  title  and  the  tenant's  rightful  possession  under  him 
has  been  determined." 

(cQ.  In  Cooper  v.  Blancfy,  1  Bing.  N.  C.  45,  Bosanquet  J.  remarked  i 
^  As  a  general  rule,  it  is  not  competent  to  a  tenant,  after  submitting 
to  a  distress  or  payment  of  rent,  to  dispute  his  landlord's  title. 
There  are  exceptions  to  that  rule,  but  this  is  not  one  of  them.    It 

56 


Digitized  by 


Google 


442  THE  INDIAN  KVIDKNCB  ACT.  [SlC.  116. 

is  not  the  case  where  a  paramount  title  has  been  established,  the 
landlord's  title  has  not  expired,  nor  has  there  been  any  paymeot 
by  mistake.  It  is  nothing  more  than  the  case  of  a  tenant  picking 
a  hole  in  the  title  of  a  person  to  whom  his  predecessors  have  paid 
rent  without  objection." 

(e).  Sir  Barnes  Peacock,  in  delivering  the  judgment  of  the  Full 
Bench  in  Bant  Madhub  Ohose  v.  Thacoor  Doss  Mondul,  B.  L.  R. 
Sup.  VoL  688,  observed  :  "  According  to  English  law  if  a  man  takes 
land  from  another  as  his  tenant,  he  is  estopped  from  denying  the  title 
of  that  person.  But  if  he  takes  land  from  one  person  and  afterwards 
pays  rent  to  another,  believing  that  other  to  be  the  representative  of 
the  person  from  whom  he  took  the  land,  he  is  not  estopped,  in  a  suit 
for  rent  subsequently  becoming  due,  from  proving  that  the  person 
to  whom'  he  so  paid  rent  was  not  the  legal  representative  of  the 
person  from  whom  he  took ;  for  example,  if  a  man  pays  rent  to 
another  believing  him  to  be  the  heir-at-law  of  his  deceased  landlord, 
and  afterwards  discovers  that  he  is  not  the  heir-at-law,  or  that  the 
landlord  left  a  will,  the  tenant,  in  a  suit  for  subsequent  arrears  of 
rent,  would  not  be  estopped  from  showing  that  he  paid  the  former 
arrears  under  a  mistake,  and  that  the  person  to  whom  he  so  paid 
had  no  title.  The  admission  of  a  man's  representative  character 
by  payment  of  rent  to  him  is  not  conclusive,  although  it  may  amount 
to  primd  facie  evidence.  It  is,  like  all  primd  facie  evidence,  liable  to  be 
rebutted,  and  the  tenant  is  not  estopped  from  rebutting  it  if  he  can." 

(/).  In  the  case  of  Cornish  v.  Searelly  8  B.  and  C.  471,  Bayley  J. 
observed  :  *'  It  has  been  said  that  the  defendant,  having  agreed  to 
become  tenant  to  the  plaintiffs,  cannot  dispute  their  title.  If  the 
defendant  had  received  possession  from  them,  he  could  not  have 
disputed  their  title.  In  Rogers  v.  Pitcher^  6  Taunt  202,  and 
Oravenor  v.  Woodhouse,  1  Bing.  38,  the  distinction  is  pointed  out 
between  the  case  where  a  person  h&a  actually  received  possession 
from  one  who  has  no  title,  and  the  case  where  he  has  merely  attorned, 
through  mistake,  to  one  who  has  no  title.  In  the  former  case  the 
tenant  cannot  (except  under  very  special  circumstances)  dispute  the 
title  :  in  the  latter  he  may." 

(g).  Where  a  ryot,  being  in  possession  of  a  certain  holding,  ex- 
ecuted a  kabuliat,  and  paid  rent  for  it  to  the  plaintiff,  who  claimed 
it  under  a  derivative  title  from  the  last  owner,  it  was  held  that  he 
was  not  estopped  from  disputing  the  plain tifiPs  title-;-Za^  Mahomed 
V.  Kellanus,  I.  L.  R  11  CaL  619. 

(A).  In  a  suit  for  rent,  based  on  a  kabuliat,  the  tenant  is  not 
estopped  from  denying  that  the  landlord,  mentioned  in  the  kabuliat, 
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is  the  real  landlord,  and  alleging  that  the  title  in  the  landlord,  men- 
tioned in  the  kabuliat,  is  only  a  henami  or  fictitious  title.  Vide 
Damell  v.  Kedamatk  Chu^kerhutty,  20  W.  R  362  ;  Bepin  Behary 
CKoxodhary  v.  Ram  Chundra  Roy,  5  B.  L.  R.  234  It  seems  that  the 
doctrine  of  estoppel  mentioned  in  this  Section  does  not  apply  to 
benamidars. 

(i).  A  tenant  is  not  prevented  from  questioning  the  title  of  the 
allied  assignee  of  his  admitted  l&ndlord— Rani  Tillessurri  Kooer  v. 
Rani  Ashmed  Kooer,  24  W.  R.  101. 

{j ).  The  payment  for  some  years  by  tenants  of  a  quit-rent  levied 
from  their  landlord  by  the  Government  does  not  estop  the  former 
when  better  informed  of  their  rights  from  contesting  the  title  of  the 
latter— JejAwj^fcAai  v.  Hataji,  I.  L.  B.  4  Bom.  79. 

Estoppels  by  Payment  of  Bent.— (a).  The  limits  of  the  rule  of 
estoppel  by  payment  of  rent  are  stated  by  Lord  Cranworth  in 
Attamey-Oeneral  v.  StepAeTis,  6  De  Q,  M.  and  G.  HI.  In  order  to 
make  the  payment  of  rent  operate  as  an  estoppel,  it  is  essential  to 
make  out  that  the  payments  have  been  made  as  for  rent  due  in 
respect  of  land  held  as  a  tenant — quic  quid  solvttttr,  eolviiur  secundum 
animum  solventis  ;  and  if,  on  looking  to  the  facts,  it  is  plain  that  the 
payments  have  been  made  {secundwn  animum  solventium)  not  for  rent, 
bat  on  another  account,  the  doctrine  of  estoppel  arising  from  the 
payment  of  rent  has  no  place. 

(5).  Payment  of  rent  would  ordinarily  create  an  estoppel,  but 
where  a  tenancy  is  attempted  to  be  established  by  mere  payment  of 
rent,  without  any  proof  of  an  actual  demise  or  of  the  tenants  having 
been  let  into  possession  by  the  person  to  whom  the  payment  was 
made,  evidence  is  always  admissible  on  the  part  of  the  tenant  to 
explain  the  payment  of  rent  and  to  show  on  whose  behalf  such  rent 
was  received — Doe  d.  Harvey  v.  Francis^  2  M.  and  Bob.  57.  Vide 
also  QrawMT  v.  Woodhouse^  I  Bing.  38. 

(c).  Where  the  plaintiff  claimed  as  mortgagee  in  possession  of  the 
defendants  lessor  to  recover  arrears  of  rent  and  for  ejectment,  and 
the  defendant  had  acknowledged  that  the  plaintiff  was  in  possession, 
and  had  on  several  occasions  paid  rent  to  him,  it  was  held  that  the 
defendant,  having  in  fact  attorned  to  the  plaintiff,  as  his  landlord, 
could  not  be  allowed  to  question  the  validity  of  his  title  on  the  ground 
that  the  mortgage-bond  had  not  been  duly  registered^  SAams  Ahmud 
V.  Ooolam  Mohemooddein,  3  N.  W.  P.  (H.  C.)  163. 

{d).  In  an  ejectment  suit  in  respect  of  a  julkar  in  a  navigable  river, 
the  defendant,  if  he  had  paid  rent  to  the  plaintiff  or  his  predecessors, 
is  precluded  from  raising  a  defence,  that  the  plaintiff  cannot  have  an 
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exclusive  right  of   fishery  in  a  navigable  river— G^owr  Hart  Mai  r. 
Amirunnessa  Khatoon^  11  0.  L.  R.  9. 

Oth«r  Instances  of  Tenant's  BstoppeL— (a).  In  the  case  of  Paid 
Kildbhai  Lallumbfuii  v.  ffargovan  Mansukhj  I.  L.  R.  19  Bom.  133, 
it  was  held  that  the  defendants  (tenants)  having  executed  the 
kahuliat  could  not  deny  the  plaintifiTs  title  as  a  ground  for  refusing 
to  give  up  possession. 

(6).  A  person  taking  a  lease  from  one  of  several  co-sharers  cannot 
dispute  his  lessor's  exclusive  title  to  receive  the  rent  or  sue  in  eject- 
ment— Jamsedji  Sorabji  v.  Lakshmiram  Rajaram^  I.  L.  R.  13 
Bom.  323. 

Estoppels  against  the  Landlord.— (a).  In  the  case  of  Dotims  r. 
Cooper,  2  Q.  B.  (A.  and  K)  266,  Lord  Denman  C.  J.  said :  « It 
appeared  to  me  that  if  a  tenant  is  estopped  from  denying  the  title 
of  the  landlord  who  gives  him  possession,  the  landlord  must  also  be 
estopped  from  treating,  as  his  tenant,  him  whom  he  has  required  to 
enter  into  that  relation  with  another  instead  of  himself." 

(5).  Upon  the  principle  laid  down  by  Lord  Kingsdown  in  Ramdtn 
V.  Dyson,  L.  R  1  £.  and  I.  A.  129,  it  may  be  held  as  settled  that  where 
a  landlord  has  allowed  his  tenants  to  erect  buildings  in  the  hope  or 
encouragement  that  they  will  obtain  an  extended  term  or  an  allow- 
ance for  the  expenditure,  an  estoppel  may  be  raised  in  fisivour  of  the 
tenants,  and  the  landlord  may  be  precluded  from  saying  that  he  did 
not  excite  such  an  expectation. 

(c).  In  the  case  of  Kunkammed  v.  Narayanan  Mussad,  I.  L.  R. 
12  Mad.  320,  the  Madras  High  Court  held  upon  a  finding  that  the 
landlord  had  stood  by  while  the  character  of  the  holding  was  being 
altered,  and  had  thereby  caused  a  belief  that  the  change  had  his 
approval,  that  the  tenant  was  entitled  to  compensation  for  his  im- 
provements. 

(d).  Two  leases  in  respect  of  a  5-anna  6-gunda  share  and  an  8-anna 
share  of  an  estate  respectively  were  granted  to  the  defendant. 
Under  the  first,  the  defendant  was  entitled  to  grow  indigo  up  to 
October  1880,  and  under  the  other  up  to  October  1881.  The  plaintifis 
having  purchased  the  interests  of  the  lessors  in  such  leases,  on 
the  expiration  of  the  first,  gave  the  defendant  notice  to  quit,  and 
subsequently  filed  a  suit  to  eject  him  from  the  estate.  Held,  that 
the  plaintififo  were  not  entitled  as  owners  of  the  8-anna  interest^ 
to  sue  to  stop  the  defendant's  cultivation,  inasmuch  as  the  lease 
in  respect  of  that  share  had  not  expired  ;  nor  could  they  do  so, 
as  owners  of  the  5-anna  6-gunda  interest,  inasmuch  as  it  would 
be  inequitable^  that,  as  owners  of  one  interest  in  the  estate,  thej 
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should  do  anjthiDg  which  would  render  their  acts  as  owners  of 
another  interest  abortive,  and  the  advantages  purchased  by  the 
tenant  for  valuable  consideration  practically  valueless— /I  Hollovoay 
V.  Hurdey  Narain^  10  C.  L.  R  281. 

(«).  Where  a  landlord,  with  full  knowledge  of  the  facts,  accepted 
rent  from  his  tenant's  mortgagee,  it  was  held  that  he  was  thereby 
estopped  from  disputing  the  mortgage— 64<n^a  Bi89en  v.  Ram  Out 
Rat,  2  N.  W.  P.  R.  49. 

( f).  The  plaintiff  having  sued  to  obtain  possession  of  certain 
land  which  the  defendant  held  as  tenant,  and  in  respect  of  which 
he  had,  for  some  years,  paid  rent,  the  defendant  alleged  that  prior 
to  the  time  when  he  became  tenant,  the  plaintiff  had,  for  good 
consideration,  conveyed  to  him  the  premises  leased,  together  with 
other  property.  This  conveyance  was  found  to  be  a  mere  benami 
transaction.  ^M,  that  the  plaintiff  was  not  estopped  from  asserting 
the  tenancy,  and,  under  the  circumstances,  was  entitled  to  recover — 
Sabuktvlla  v.  Hari,  10  C.  L.  R.  199. 

ig).  In  the  case  of  Jhingwri  v.  Durgat  I.  L.  R.  7  All.  (F.  B.)  878, 
it  was  held  that  the  landlord  was  not  estopped  by  reason  of 
having  received  rent  from  saying  that  the  tenant  has  derived  his 
title  under  a  conveyance  opposed  to  the  express  terms  of  the  law. 

(A).  In  this  connection  refer  to  the  following  cases  : — 

1.  Shihadoi  Bandapadhya  v.  Bamondas  JUitkhapadhyay  S 

B.  L.  R  237. 

2.  Bammadhav  Banerji  v.  Joyhishen  Mukerji,  7  B.  L.  R  162. 

3.  Durga  Frascui  Mtuer  v.  Brindabun  Sukul^  7  B.  L.  R  169. 

4.  Uda  Begam  v.  Imam-ud-dtn,  I.  L.  R  1  AIL  82. 
6.  BUheihur  v.  Myrhsad,  I.  L.  R  14  All.  362. 

6.  Onkarapa  v.  Subaji  Pandurang,  I.  L.  R  16  Bom.  71. 

7.  In  the  matter  of  Tacoor  Chunder  Paramanick,  R  L.  B« 

Sup.  Vol  696. 

8.  Dunn  v.  Spwrier,  7  Ves.  236. 

9.  De  Buseche  v.  Alt,  L.  R  8  Ch.  D.  286. 
10.  Lamare  v.  D%x(m,  L.  R  6  H.  L.  414 

117.  No  acceptor  of  a  bill  of  exchange  shall  be 

Estoppel      of     permitted   to  deny  that  the  drawer 

^iS^r'^hSi^     had   authority   to  draw  such  bill  or 

or  lioenaee.  ^  endorse  it ;  nor  shall  any  bailee 
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or  licensee  be  permitted  to  deny  that  his  bailor  or 
licensor  had,  at  the  time  when  the  bailment  or 
license  commenced,  authority  to  make  such 
bailment  or  grant  such  license. 

Explanation  (1). — The  acceptor  of  a  bill  of 
exchange  may  deny  that  the  bill  was  really  drawn 
by  the  person  by  whom  it  purports  to  have  been 
drawn. 

Explanation  (2). — If  a  bailee  delivers  the  goods 

bailed  to  a  person  other  than   the   bailor,   he   may 

prove  that  such  person  had   a  right  to  them  as 

against  the  bailor. 

The  Negotiable  Instrnments'  Act,  ZZVI  of  1881.— Sec.  120 
provides  that  a  maker  of  a  promissory  note,  a  drawer  of  a  bill  of 
exchange  or  cheque,  and  an  acceptor  of  a  bill  of  exchange  for  the 
honour  of  the  drawer  are,  in  a  suit  by  a  holder  in  due  course, 
estopped  from  denying  the  validity  of  tiie  instrument  as  originally 
made  or  drawn. 

Sec.  121  provides  that  a  maker  of  a  promissory  note  and  an 
acceptor  of  a  bill  of  exchange  payable  to,  or  to  the  order  o^  a 
specified  person,  are,  in  a  suit  thereon  by  the  holder  in  due  course, 
estopped  from  denying  the  payee's  capacity  at  the  date  of  the  note 
or  bill  to  endorse  the  same. 

Sec.  122  enacts  that  an  endorser  of  a  n^otiable  instrument  is, 
in  a  suit  thereon  by  a  subsequent  holder,  estopped  from  denying 
the  signature  or  capacity  to  contract  of  any  prior  party  to  the 
instrument 

Bailment8.*-See  Chapter  IX,  sees.  148 — 181  of  The  Indian  Contract 
Act,  IX  of  1872. 

According  to  the  English  law,  a  bailee,  who  has  once  acknowledged 
the  title  of  the  bailor,  is  precluded  from  setting  up  the  title  of  a 
third  party,  to  the  article  bailed,  except  in  cases  where  the  bailor 
has  obtained  the  article  fraudulently  or  tortiously  from  the  third 
person,  and  where  the  bailee  is  able  to  show  that  he  was,  when  he 
acknowledged  the  bailor's  title  ignorant  of  the  fraudulent  or  tortious 
mode  in  which  the  article  had  been  obtained,  and  also  that  the  third 
party  has  made  a  claim  to  the  article.    It  seems,  however,  that  a 
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bailee,  when  sued  by  his  bailor,  may  plead  that  the  baiWs  title 
was  bad,  and  that  he  had  delivered  the  article  bailed  to  the  rightful 
owner. 

Bill  of  Exchange.— (a).  '*  The  acceptance  of  a  bill  of  exchange  is 
also  deemed  a  conclusive  admission,  as  against  the  acceptor,  of  the 
signature  of  the  drawer,  and  of  his  capacity  to  draw,  and,  if  the 
bill  be  payable  to  the  order  of  the  drawer,  of  his  capacity  to  indorse ; 
and,  if  it  be  drawn  by  procuration,  of  the  authority  of  the  agent 
to  draw  in  the  name  of  the  principal ;  and  it  matters  not,  in  this 
respect,  whether  the  bill  be  drawn  before  or  after  the  acceptance."* 
But  the  acceptor  does  not  necessarily  admit  the  signature  of  the 
payee  or  any  other  indorser,  though  these  indorsements  may  have 
been  on  the  bill  at  the  time  of  acceptance,  nor  that  the  agent,  who  has 
drawn  a  bill  per  procuration  payable  to  the  order  of  the  principal, 
had  authority  to  indorse.  If  the  bill  is  accepted  in  blank,  the 
acceptor  may  not  deny  the  fact  that  the  drawer  indorsed  it.t  When 
a  forged  bill  is  made  payable  to  the  order  of  the  drawer,  the  acceptor 
may  deny  the  genuineness  of  the  indorsement]: 

(&).  <*  Under  the  present  section,  the  estoppel  extends  only  to 
exclude  a  denial  of  the  drawer's  authority  to  draw  or  indorse  ;  but 
the  acceptor  might,  it  would  appear,  be  estopped  from  denying  the 
genuineness  of  the  drawer's  signature,  under  sec.  115,  as  against 
any  person  whom  his  acceptance  had  induced  to  accredit  the  bill. 
The  acceptor  of  a  bill  is  not  estopped  from  denying  the  signature 
of  the  payee,  or  of  an  indorsee.''~Cun.  Ev.,  7th  Ed.,  321. 

(c).  If  a  partner  consents  to  a  bill  being  drawn  in  the  firm's  name^ 
he  may  be  taken  to  have  conclusively  established  against  himself 
that  the  indorsing  was  necessary  for  the  purposes  of  the  firm,  and 
that  his  partner  had  the  same  authority  as  if  the  business  of  the 
firm  required  drawing  and  indorsing  bills— X^u^  v.  Reilly^  1  Q.  B. 
(N.  S.)  349. 

{d).  In  the  case  of  Samhkoo  Nath  Ofu>»e  v.  Jadunath  Chatterji^ 
2  Hyde  Rep.  259,  their  Lordships  said  that  when  the  analogy  between 
native  Hundia  and  English  Bills  of  Exchange  is  complete,  the  English 
law  is  to  be  applied. 

License.— The  licensee  cannot  act  under  his  license,  and  at  the 
same  time  repudiate  it.  But  although  a  licensee  of  a  patent  cannot 
usually  question  its  validity  during  the  continuance  of  the  license, 
he  is  entitled  to  have  the  ambit  of  the  patent,  or  the  field  covered 
by  the  specification,  ascertained,  so  as  to  shew  that  what  he  has 

•  Vide  Taylor,  sees.  778  and  851. 

♦  L,  ami  8.  W.  Bank  v.  Wentwortk.  L.  R.  6  Bxc.  D.  W. 
i  Byles  on  Bill*  of  Bxchango,  11th  Ed.,  200. 


Digitized  by 


Google 


448  THE  INDIAN  EYIDENCB  ACT.  [SkC.   117. 

done,  does  not  come  within  the  limits  of  the  patent  **  The  position 
of  a  licensee,  who,  under  a  license,  is  working  a  patent-right  for  which 
another  has  got  a  patent,  is  very  much  analogous  indeed  to  the  positton 
of  a  tenant  of  lands,  who  has  taken  a  lease  of  those  lands  from 
another.  So  long  as  the  lease  remains  in  force,  and  the  tenant  has 
not  heen  evicted  from  the  land,  he  is  estopped  from  denying  that 
his  lessor  had  a  title  to  that  land.  When  the  lease  is  at  an  end,  the 
man  who  was  formerly  a  tenant,  but  has  now  ceased  to  be  so,  may 
shew  that  it  was  altogether  a  mistake  to  have  taken  that  lease,  and 
that  the  land  really  belonged  to  him  ;  but  during  the  continuance 
of  the  lease,  he  cannot  shew  anything  of  the  sort ;  it  must  be  taken 
as  against  him  that  the  lessor  had  a  title  to  the  land.  Now,  a 
person,  who  takes  a  license  from  a  patentee,  is  bound   upon  the 

same  principle  and  in  exactly  the  same  way The  tenant  under 

a  lease  is  at  liberty  to  shew  that  the  paroel  of  land  which  he  and 
the  lessor  are  disputing  about  was  never  comprised   in  the  lease  at 

all So  may  a  licensee,  under  a  patent,  shew  that  although  he 

accepted  the  license,  and  worked  the  patent,  and  the  patentee  could 
never,  therefore,  so  long  as  that  license  was  in  existence,  bring  an 
action  against  him  as  an  infringer,  yet  the  particular  thing  which 
he  has  done  was  not  a  part  of  what  was  included  in  the  patent  at 
all ;  but  that  he  has  done  it  as  one  of  the  general  public  might  have 
done  it,  and  therefore  is  not  bound  to  pay  royalty  for  it  If  he  has 
used  that  which  b  the  patent,  and  which  his  license  authorises  him 
to  use  without  the  patentee  being  able  to  claim  against  him  for 
infringement,  because  the  license  would  include  it,  then,  like  a  tenant 
under  a  lease,  he  is  estopped  from  denying  the  patentee's  right,  and 
must  pay  royalty.'** 

In  the  matter  of  D,  ff,  IL  Moses,  I.  L.  R.  15  Cal.  244,  Petheram 
C.  J.  after  quoting  the  observations  of  Lord  Cairns,  in  Clerk  v.  Adie^ 
L.  R.  2  Ap.  Ca.  423,  said  :  "These  words  of  Lord  Cairns  are 
perfectly  general  as  to  the  position  of  a  licensee.  He  there  states 
the  law  to  be,  that  a  person  who  occupies  that  position,  and  has 
undertaken  to  manufacture  machines  as  being  the  subject  of  an 
invention  which  has  been  patented,  and  so  to  make  a  profit  out  of 
the  patent,  must  be  taken  as  having  admitted  the  validity  of  the 
patent,  and  as  being  a  person,  who  cannot,  as  between  himself  and 
the  patentee,  dispute  the  validity  or  novelty  of  the  invention,  or 
any  other  circumstances  which  go  to  make  a  valid  patent  Therefore, 
it  seems  to  us  that  this  case  establishes  the  position— and  that  is 
what  we  should  have  expected  it  to  do,  because  it  does  not  seem 
there  could  be  any  doubt  what  the  law  would   be  —that  a  person,  who 

•  Fide  remarks  of  Lord  BlAckbum  in  Clark  v.  AdU,  L.  R.  2  Ap.  Ca.  423. 
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occupies  that  position  and  makes  a  profit  out  of  the  patent,  cannot 
afterwards,  as  between  himself  and  the  patentee,  saj^  that  this  thing 
» invalid  as  against  the  world.'^ 

As  to  Trademarks  vide  Levergne  v.  Hooper ^  I,  L.  R.  8  Mad.  149. 


CHAPTER  IX. 

OF  WITNESSES, 

I1&.  All  persoos  shall  be  competeryt   to   testify 
Who  may  tea-     ^^^^ss  the  Court  considers   that  they 
*^*y-  are  prevented    from     understanding 

the  questions  put  to  them,  or  from  giving  rational 
answers  to  those  questions,  by  tender  years, 
extreme  old  age,  disease,  whether  of  body  or  mind,, 
or  any  other  cause  of  the  same  kind. 

Explanation, — A  lunatic  is  not  incompetent  to 
testify,  unless  he  is  prevented  by  his  lunacy  from 
understanding  the  questions  put  to  him  and  giving 
rational  answers  to  them. 

Grounds  of  Incompetency.— Mr.  Best  says  :  "  The  only  ground* 
on  which  the  evidence  of  a  witness  can,  with  any  appearance  of 
reason,  be  rejected  wnheard  are  reducible  to  four  :  1«<— That  he  has 
not  that  degree  of  intellect  which  would  enable  him  to  give  a  rational 
account  of  the  matters  in  question  ;  27k/ — That  he  cannot  or  will 
not  guarantee  the  truth  of  his  statements  by  the  sanction  of  an  oath 
or  what  the  law  deems  its  equivalent  f  Zrd — That  he  has  been  guilty 
of  some  crime  or  misconduct,  showing  him  to  be  a  person  on  whose 
veracity  reliance  would  most  probably  be  misplaced  ;  4/A — That  he 
has  a  personal  interest  in  the  success  or  defeat  of  one  of  the  Htigaut 
parties.  In  a  word,  his  rejection  should  be  based  on  the  reasonable 
apprehension,  arising  from  known  circumstances,  that  his  evidence 
may  mislead  the  tribunal  and  so  cause  misdecision."*  Under  the 
Indian  Evidence  Act,  in  order  to  determine  the  question  of 
competency,  the  only  question  for  the  Judge  is  whether  the  witness 
can  understand  the  questions  and  give  rational  answers.  The  other 
grounds  mentioned  by  Best  may  be  considered    in  weighing  the 

•  Best  on  Bvir,  8th  Ed.,  124. 
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value  of  the  evidence.    In   Qfteen-Empress  v.  Lai  Sakaij  I.  Ll  H. 
11  AIL  183,  Straight  J.  observed  :  "  The  competency  of  such  a  person 
to  be  a  witness  is  a  matter  for  the  Court  to  decide  as  a  condition 
precedent  to  his  being  either  sworn  or  affirmed  ;  the  credibility    to 
be  attached  to  his  statements  is  another  matter  altogether,  and 
that  question  only  arises  when  he  has  been  sworn  or  affirmed,  and 
has  given  his  evidence  as  a  witness.    As  to    the  competency    of 
witnesses,  that  is  specifically  and  in  terms  declared  by  sec   118  of 
the  Evidence  Act,  and  I  find  in  that  section  no  direction  or  intimation 
to  a  Court  which  has  to  deal    with  the   question  whether  a  person 
should  or  should  not  be  examined,  that  it  is* to  enter  upon  inquiries 
as  to  his  religious  belief  or  open  up   such  a  field  of  speculation  as 
is  involved  in  the  query,  *  what  will  be  the  consequences  here  or 
hereafter  if  you  will  not  tell  the  tnith  1 '    What  I  take  the  law  to 
say  is,  and  a  very  sound  and  sensible  law  I  hold  it  to  be,  that  a 
Court  is  to  ascertain    in   the  best    way  it  can,  whether,  from  the 
amount  of  intellectual    capacity   and   understanding  of  a  young  or 
old  person,  that  person  is  able  to  give  a  rational  and  intelligent 
account  of  what  he  has    seen  or  heard,  or    done  on  a  particular 
occasion  ;  and  if  the  Court  is  satisfied   that  a  child  of  twelve  years 
or  an  old  man  or  woman  of  very  advanced  age  can  satisfy  those 
requirements,  the  competency  of  the  witness  is  established.*^    In 
the  English  law,    three  of  the  four  grounds    of  incompetency  still 
exist,  namely  ;    1»^— Incomj  etency  from  want  of  reason  and  under- 
standing ;  271c;?— Incompetency  from  want  of  religion  ;  3r(f^ Incom- 
petency from  interest. 

Incompetency  from  want  of  reason  and  nnderstandlng.—The 

causes  of  this  incompetency  are  twofold— deficiena/  of  intellect  and 
i^nmaturity  of  intellect.  Sir  E.  Coke  says  :  "  Non  compos  mentis  (a  man 
of  '  non-sane  memory ')  is  of  four  sorts  :  1«^— An  idiot,  who,  from  his 
nativity,  by  a  perpetual  infirmity,  is  non  compos  mentis ;  2nd — He, 
that  by  sickness,  grief  or  other  accident,  wholly  loses  his  memory  and 
understanding  ;  3rc^— A  lunatic  that  hath  sometime  his  understanding 
and  sometime  not  {vide  explanation  to  this  section)  ;  Lastly,  he, 
that  by  his  own  vicious  act  for  a  time,  depiiveth  himself  of  his 
memory  and  understanding,  as  he  that  is  drunken." 

Explanation.— The  explanation  to  the  section  seems  to  include 
the  following  cases:  1»<— A  lunatic,  while  in  a  lucid  interval,  is  a 
competent  witness  ;  2w<i — A  monomaniac  is  a  competent  witness  on 
matters  not  connected  with  his  delusion.  It  follows  that  one  sufier- 
ing  from  mental  disease  or  delusion  is  incompetent,  if,  in  the  opinion 
of  the  Judge,  the  disease  or  delusion   is  such  as  seriously  to  aflect 

*  Vide  also  (^MOi-BrnpTtu  v.  ^hava^  I.  L.  R.  16  Bom.  359. 
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the  evidence  of  the  witness  on  the  points  relevant  to  the  issue  which 
such  evidence  covers,  and  the  ground  of  incompetency  is  restiicted 
to  cases  where  it  is  found  impossible  to  communicate  with  the 
witness,  so  as  to  make  him  understand  that  he  is  in  a  Court  of 
Justice  and  expected  to  speak  the  truth.  Any  eccentricities  or 
aberrations  which  fall  short  of  this  are  surely  only  matters  of 
comment  to  the  jury  as  to  the  reliance  to  be  placed  on  his  testi- 
mony. 

Persons  of  tender  years. — Under  this  section  a  child  is  com- 
petent to  testify  if  it  can  understand  the  question  put  to  it,  and  give 
rational  answers  thereto.  In  £nglaud,  a  child,  to  be  a  competent 
witness,  must  believe  in  punishment  in  a  future  state  for  lying. 
There  is  no  precise  or  fixed  i-ule  as  to  the  time  within  which  infants 
are  excluded  from  giving  evidence.  Children  of  the  same  age  differ 
so  immensely  in  their  powers  of  observation  and  memory  that  no 
fixed  rule  can  be  laid  down.  The  admissibility  of  their  evidence 
depends  upon  their  capacity  to  give  an  intelligible  account  of  what 
they  have  seen  or  heard,  which  is  to  be  collected  from  their  answers 
to  questions  propounded  to  them  by  the  Court.  Even  a  child  under 
seven  can  be  examined  as  a  witness  if  he  shows  sufficient  capacity 
ou  examination.  As  regards  the  efiect  of  the  evidence  of  children 
when  received,  it  is  a  question,  exclusively  for  the  Judge  and  the 
jury,  to  decide  whether  a  conviction  should  be  based  upon  such 
evidence  alone  and  unsupported,  and  this  question  is  to  be  deter- 
mined on  a  review  of  all  the  circumstances  of  the  case,  and  especially 
of  the  manner  in  which  the  evidence  of  the  child  has  been  given. 
In  the  case  of  witnesses  of  tender  age,  there  is  the  absence  of  any 
motive  to  deceive,  but  some  children  indulge  in  habits  of  romanc- 
ing, which  often  lead  them  to  state  as  facts  circumstances  having 
no  existence^  but  in  their  own  imaginations,  and  the  like  consequence 
is  not  unfrequently  induced  in  other  children  by  the  suggestions  or 
threats  of  grown-up  persons,  acting  on  their  fears  and  unformed 
judgments.  The  perception  of  a  child  is  untrained.  "  It  is  easily 
beguiled,  biased,  influenced  or  intimidated." 

Persons  of  tender  years.— Omission  to  administer  oath  or 
affirmation.— At  a  trial  on  a  charge  of  murder,  one  of  the  witnesses 
for  the  prosecution  was  a  girl,  about  ten  years  old.  The  Sessions 
Judge  allowed  her  to  be  examined  without  administering  any  oath 
or  affirmation,  as  it  was  found  that  she  did  not  understand  the 
nature  of  either.  The  prisoner's  counsel  objected  to  the  admis- 
sibility of  her  statements,  but  the  objection  was  overruled,  and  the 
prisoner  was  convicted  of  murder  and  sentenced  to  death.  Held^ 
that  the  girl's  evidence  was  admissible.    An  inability  from  tender 
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years  to  oomprelieDd  either  the  spiritual  or  legal  obligations  of  an 
oath  or  solemn  affirmation  is  not  tantamount  to  intellectual  incapa- 
city, and  should  not  make  the  child  incompetent  to  be  examined  as 
a  witness.  The  ignorance  of  a  child  on  such  a  matter  is  not  ne- 
cessarily equivalent  to  an  inability  to  understand  ordinary  questions 
and  give  rational  &nHwera—Qiieen- Empress  v.  Shava^  I.  L.  R.  16  Bom. 
359.  {Queen-Empress  v.  Shewa  BAogta,  23  W.  R.  (F.  B.)  Cr.  12, 
approved.  Qiceen- Empress  v.  l/a>t*,  I.  L.  B.  10  All.  207,  and  Queen- 
Empress  v.  Lai  Sahai,  I.  L.  R  11  AIL  183,  dissented  from). 

Accused  PersoBB  as  Witne88es.~<a).  A  charge  of  theft  having 
been  laid  against  A  and  B,  process  was  issued  against  A  only,  and 
upon  his  being  put  upon  his  trial,  B,  who  had  not  been  arrested,  was 
produced  as  a  witness  for  the  defence,  ffeld^  that  his  evidence  was 
admissible— J/(?A««A  Chunder  Kopali  v.  Mohes  Chunder  DasSj  10 
C.  L.  B.  653. 

(b).  There  is  no  law  or  principle  which  prevents  a  person  who  has 
been  suspected  and  charged  with  an  offence,  but  discharged  by  the 
Magistrate  for  want  of  evidence,  being  afterwards  admitted  as  a 
witness  for  the  prosecution— §Me^  v.  Behary  LaU  Bose^  7  W.  R 
€r.  44. 

(€).  Where  there  is  no  community  of  interest  {e,g,,  where  the 
prisoners  cited  as  witnesses  for  the  defence  are  in  precisely  the  same 
category  as  the  accused  person  citing  them  is,  and  have  a  direct 
interest  in  procuring  his  discharge,  whilst  as  the  crime  charged 
against  all  the  prisoners  could  only  have  been  effected  by  the 
guilty  concurrence  of  five  or  more  individuals,  and  the  acquittal  of 
the  person  citing  such  witnesses  would  lead  directly  to  the  acquittal 
of  the  witness  prisoners  themselves),  any  one  of  a  number  of  persons 
jointly  indicted  may  bo  called  as  a  witness  either  for  or  against  his 
co-defendants— $2<^dn  v.  Ashruff  Sheikh,  6  W.  B.  91. 

(d).  A  person  never  arrested,  and  against  whom  no  process  has 
issued,  is  a  competent  witness,  even  if  a  principal  c^ender. — Tinkler's 
case,  1  East  P.  C.  354. 

(e).  In  England,  it  has  been  questioned  whether  a  prisoner,  under 
sentence  of  death,  is  a  competent  witness — R,  v.  Wehhe,  11  Coxe  133. 

(  /).  Where  a  Magistrate  had  issued  a  warrant  against  two  persons 
for  theft  and  they  were  brought  before  him,  and  the  Magistrate  tendered 
them  a  pardon,  such  tender  being  illegal,  and  took  thoir  evidence  as 
witnesses,  and  they  gave  evidence  also  at  the  Sessions  trial,  it  was 
held  that  being  accused  persons,  and  not  having  been  legally  par- 
doned, they  could  not  be  examined  as  witnesses  until  they  had  been 


Digitized  by 


Google 


SeCS.   118-120.]  OPWITNBSSBS.  453 

acquitted,  or  discharged,  or  convicted.  Their  evidence  was  rejected 
as  absolutely  inadmissible—/?^,  v.  Hanumanta,  I.  L.  R.  1  Bom.  610, 
Vide  (1)  Empress  v.  Ashghar  Alt,  I.  L.  R.  2  All.  260  ;  (2)  Queen- 
Empress  V.  Dala,  I.  L.  R.  10  Bom.  190.  Vide  also  Empress  v.  Karim 
Buksh,  I.  L.  R.  2  All.  386. 

(p).  During  the  course  of  Police  investigation  into  a  case  of  house- 
breaking and  theft,  several  persons  were  arrested,  one  of  them, 
named  Hari,  made  certain  disclosures  to  the  Police,  and  pointed  out 
several  houses  which  had  been  broken  into  by  his  accomplices. 
Thereupon,  the  Police  discharged  him,  and  made  him  a  wituesa. 
At  the  trial  he  gave  evidence  against  his  accomplices,  who  were  all 
convicted. .  Held,  that  the  evidence  of  Hari  was  admissible  under 
this  section,  though  he  had  been  illegally  discharged  by  the  Police^ 
as  he  was  not  an  accused  person,  t.«.,  a  person  over  whom  the 
Magistrate  or  other  Court  is  exercising  jurisdiction — Queen- Empress 
V.  Mona  Puna,  I.  L.  R.  16  Bom.  661.  (The  case  of  Reg,  v, 
Eanum^nta  was  distinguished). 

As  to  competency  in  Criminal  Oases.— Fu^  Art  108,  Steph. 
Digt. 

Attendance  of  Witnesses.— Ftcfo  Civil  Procedure  Code,  Chapter 
XIV,  and  Criminal  Procedure  Code,  Chapter  XVIII. 

119.  A  witness   who   is   unable   to   speak   may 
Dumb      wit-     &^^  hi®  evidence  in  any  other  manner 

nesses.  {^  which  he  can  make  it  intelligible, 

as  by  writing  or  by  signs  ;  but  such  writing  must 
be  written  and  the  signs  made  in  open  Couit^ 
Evidence  so  given  shall  be  deemed  to  be  oral 
evidence. 

Deaf  and  dumb  persons  were  formerly  excluded  as  witnesses  on 
the  presumption  of  their  idiocy.  Now,  if  it  can  be  shown  that  a 
person  deaf  and  dumb  can  be  communicated  with  either  by  signs 
and  tokens  or  by  writing,  and  it  appears  that  he  is  possessed  of 
intelligence,  he  may  be  examined  as  a  witness. 

120.  In   all   civil   proceedings  the  parties  to  the 
Parties  to  dvU     suit,  and  the  husband  or   wife  of  anv 

suit,     and     their  _l      i.      xi  -j.        i      ii     i  "^ 

wivesorhusbands.  party  to  the  suit,  Shall  be  competent 
oi%^^on  %^r  witnesses.  In  criminal  proceedings 
__._.w..  against  any  person,  the  husband   or 
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wife   of  such   person,  respectively,  shall  be  a  com- 
petent witness. 

Law  of  England  as  to  competence  of  Parties  and  of  Hnsband 
or  Wife  of  a  Party.— Formerly  the  common  law  of  England 
excluded  the  evidence  of  parties  to  a  proceeding  and  of  the  husband 
or  wife  of  a  party.  This  rule,  which  applied  equally  to  civil  and  to 
criminal  proceedings,  was  founded  solely  on  the  interest  which 
the  parties  to  the  suit  were  supposed  to  have  in  the  event  of  it. 
Persons  interested  and  persons  who  had  been  convicted  of  certain 
crimes  were  also  incompetent  witnesses,  but  their  incompetency 
was  removed  by  6  and  7  Via  C.  86.  Sec  2  of  14  and  15  Vic.  C. 
99  removed  the  incompetency  as  to  parties  in  civil  cases  ;  but  sec.  3 
provided  that  "  nothing  herein  contained  shall  render  any  person 
who,  in  any  criminal  proceeding,  is  charged  with  the  commission 
of  any  indictable  otfence  or  any  offence  punishable  on  summary  con. 
viction  competent  or  compellable  to  give  evidence  for  or  against  himself 
or  herself,  or  shall  render  any  person  compellable  to  answer  any 
question  tending  to  criminate  himself  or  herself,  &c."  The  4th  section 
provided  that  nothing  in  the  Act  should  apply  to  any  proceeding 
instituted  in  consequence  of  adultery,  or  to  any  action  for  breach 
of  promise  of  marriage.  16  and  17  Vic  C.  83  made  a  further 
improvement  in  the  law.  By  sees.  1  and  2,  the  incompetency  as 
to  husbands  and  wives  was  removed,  except  in  proceedings  for 
adultery.  This  exception  was  repealed  by  32  and  33  Vic.  C.  68, 
sees.  2  and  3  with  the  proviso  that  no  witness,  whether  a  party  to 
the  suit  or  not,  is  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless  he 
or  she  has  already,  in  the  same  proceeding,  given  evidence  in  disproof 
of  adultery.  This  provision  applied  to  proceedings  instituted  in  the 
Court  of  Divorce  and  Matrimonial  causes. 

Bastardy  ProceedinffS.~(a).  Bastardy  proceedings,  under  the 
provisions  of  sec.  488  of  the  Criminal  Procedure  Code,  are  in  the 
nature  of  civil  proceedings,  and  the  person  sought  to  be  charged  is 
a  competent  witness  on  his  own  hehaAi^Nurmahomed  v.  BismoUa 
Jan,  I.  L.  R.  16  Cal.  731.  Vide  also  In  re  Toki  Bihi  v.  AhiMkhan, 
I.  L.  B.  6  Cal  536. 

(6).  A  married  woman,  in  a  proceeding  under  sec  488  of  the  Criminal 
Procedure  Code,  can  be  examined  as  to  non-access  of  her  husband 
during  her  married  life,  without  independent  evidence  being  first 
offered  to  prove  the  illegitimacy  of  her  children,  as  such  proceeding 
is  of  a  civil  nature— /^^orio  v.  Inglis,  I.  L.  K.  18  Bom.  468. 
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Proceedings  under  the   Indian   Divorce  Act.— (a).  Act  IV  of 

1869  restricts  the  competency  of  husbands  and  wives  to  suits  in 
ivbich  the  parties  ofier  themselves  as  witnesses  or  verify  their  cases 
by  affidavit  and  to  suits  by  wives  praying  for  dissolution  of  marriage 
on  the  ground  of  adultery  coupled  with  cruelty,  or  coupled  with 
desertion  without  reasonable  cause.  A  general  rule  of  competence 
is  laid  down  by  the  present  section  without  any  express  reference 
to  matrimonial  proceedings.  But  it  seems  that  the  rule  as  to  the 
parties  to  matrimonial  cases  being  competent  and  compellable  to 
give  evidence  is  more  restricted  here  than  in  England.  Vide  sections 
61  and  52  of  Act  IV  of  1869. 

(6).  In  the  case  of  De  Bretton  v.  De  Bretton,  I.  L.  R  4  AIL  49, 
A  was  made  co-respondent  on  the  application  of  the  respondent's 
counsel.  A  was  afterwards  examined  under  subpoena  as  a  witness 
for  the  petitioner,  who  asked  for  the  dissolution  of  his  marriage  on 
the  ground  of  adultery.  A  was  sworn  without  objection,  and  was 
asked  whether  he  had  had  sexual  intercourse  with  the  respondent. 
The  Court  in  reply  to  his  inquiry  told  him  that  he  was  bound  to 
answer  this  question,  and  he  answered  it  in  the  affirmative.  He 
would  not  have  answered  it,  if  he  had  been  aware  that  he  might 
have  declined.  Subsequently,  at  the  final  hearing  it  was  contended 
that  inasmuch  as  he  had  not  offered  himself  as  a  witness  under  sec.  51 
of  Act  IV  of  1869,  his  evidence  was  not  receivable.  It  was  held 
that  he  had  not  "  offered  "  to  give  evidence  within  the  meaning  of 
sec.  51,  and  that  his  answer  to  the  particular  question  was  not 
admissible.  The  special  provisions  contained  in  sees.  51  and  52 
of  the  Divorce  Act  could  not  be  treated  as  having  been  practically 
repealed  by  the  provision  of  this  section,  and  that  of  sec  132  of 
the  Act. 

Oriminal  Proceedings.— The  rule  as  to  the  competence  of  husband 
and  wife  as  a  witness  in  criminal  cases  is  a  re-enactment  of  the 
law  in  force  in  this  country  as  laid  down  by  Sir  B.  Peacock  in 
Queen  v.  Rharrulla,  6  W.  R.  (F.  B.)  Cr.  21.  The  Chief  Justice  said  : 
"  Two  questions  have  been  referred  in  this  case  :  l<^-~Whether,  upon 
a  trial  in  the  mufifasil  of  a  person  charged  with  an  offence,  his  wife 
is  competent  to  give  evidence  for  or  against  him  ?  2;i(i—  Whether,  upon 
a  trial  in  the  muffasil  of  several  persons  charged  jointly  with  an 
offence,  the  wife  of  one  of  them  is  competent  to  give  evidence  for 
or  against  the  others  ?  I  am  of  opinion  that  both  of  these  questions 
must  be  answered  in  the  affirmative.  It  is  a  general  rule  of  English 
law,  subject  to  certain  exceptions,  that  in  criminal  cases,  a  husband 
and  wife  are  not  competent  to  give  evidence  for  or  against  each 
other.    But  the  English  law  is  not  the  law  of  the  muffasil ....    It 
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is  clear  that  the  English  crimiDal  law  was  not  the  criminal  law 
of  the  mufiasil,  and  that  the  English  Law  of  Evidence  was  never 
extended  by  any  regulation  of  Qovernment  to  criminal  trials  there.'' 

121.  No  Judge  or  Magistrate  shall,  except  upon 
Judges      and     *^®   spccial   Order  of  some  Court  to 
Magistrates.  which  he  is  Subordinate,  be  compelled 

to  answer  any  questions  as  to  his  own  conduct  in 
Court  as  such  Judge  or  Magistrate,  or  as  to  any- 
thing which  came  to  his  knowledge  in  Court  as 
such  Judge  or  Magistrate  ;  but  he  may  be  examined 
as  to  other  matters  which  occurred  in  his  presence 
whilst  he  was  so  acting. 

Illustrations. 

(a).  A,  on  his  trial  before  the  Court  of  Session,  says  that  a 
deposition  was  improperly  taken  by  B^  the  Magistrate.  B  cannot 
be  compelled  to  answer  questions  as  to  this,  except  upon  the 
special  order  of  a  superior  Court. 

(6).  A  is  accused  before  the  Court  of  Session  of  having  given 
false  evidence  before  B,  a  Magistrate.  B  cannot  be  asked  what 
A  said,  except  upon  the  special  order  of  the  superior  Court. 

(c).  A  is  accused  before  the  Court  of  Session  of  attempting 
to  murder  a  Police-ofl&cer  whilst  on  his  trial  before  B,  a  Sessions 
Judge.     B  may  be  examined  as  to  what  occurred. 

Extent  of  the  Priviloge.—The  privilege  given  by  this  section 
is  the  privilege  of  the  witness,  ue.,  of  the  Judge  or  Magistrate 
of  whom  the  question  is  asked.  If  he  waives  such  privilege  or 
does  not  object  to  answer  the  question,  it  does  not  lie  in  the  mouth 
of  any  other  person  to  assert  the  privilege.*  It  extends  only  to 
his  own  conduct  in  court  as  such  Judge  or  Magistrate,  or  to  anything 
which  came  to  his  knowledge  in  court  as  such  Judge  or  Magistrate  ; 
and  though  he  may  be  examined  as  to  other  matters  which  occurred 
in  his  presence  whilst  he  was  so  acting,  yet,  as  a  rule,  it  would  not 
be  quite  right  or  politic  to  examine  him  except  under  very  peculiar 
circumstances.  Where  it  becomes  necessary  for  a  Judge  to  give 
evidence,  the  proper  course,  says  Mr.  Taylor,  "  appears  to  be  that  he 

*  VuU  Etaprtu  v.  Ckidda  Kkan,  U  L.  R.  8  All.  (F.  B.)  :>73. 
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should  leave  the  Bench  and  take  no  further  judicial  part  in  the 
trial,  because  he  can  hardly  be  deemed  capable  of  impartially 
deciding  on  the  admissibility  of  his  own  testimony,  or  of  weighing 
it  against  that  of  another." 

Judge  as  a  Witness.— <a).  In  the  case  oi  Queen  v.  Bholanath  Sen} 
I.  L.  R.  2  Cal.  83,  Macpherson  and  Morris  J  J.  remarked  as  follows  ; 
**  Without  saying  that  it  is  illegal  for  a  Magistrate  to  give  evidence 
iu  the  witness-box  in  a  case  with  which  he  is  dealing  judicially,  it 
clearly  is,  on  general  principles,  most  undesirable  that  a  Judge 
should  be  examined  as  a  witness  in  a  case  which  he  himself  is 
trying,  if  such  a  contingency  can  possibly  be  avoided."  {Tke  case 
of  Queen  v.  Eiralol  Dae^  8  B.  L.  B.  422,  was  referred  to). 

{J>\  In  the  case  of  Empreee  v.  Donnelly^  L  L.  B.  2  Gal  406, 
Markby  J.,  after  reviewing  the  cases  of  Queen  v.  Mukta  Sing,  13 
W.  B.  Or.  00,  and  Queen  v.  Tarapersaud  Bhattacharjij  N.  A.  Bep. 
1857,  Pt  II,  p.  83,  said  :  '*  In  the  absencOv  therefore^  of  any  authority 
for  the  position  that  a  sole  Judge  of  law  and  fact  may  give  evidence, 
and  then  decide  a  case  in  which  he  has  been  witness,  I  refuse  to 
give  any  countenance  to  what  appears  to  me  to  be  a  most  objection- 
aUe  prooeeding.  Everyone  admita  that  it  is  highly  objectionable 
for  a  Judge  to  give  evidence  even  when  there  are  other  Judges  besides 
himselt  For  my  own  part,  I  consider  these  objections  so  formidable 
that  I  would  gladly  see  the  practice  of  calling  a  Judge  as  a  witness 
abolished  in  all  cases^  But  these  objections  are  greatly  increased 
when  the  Judge  who  testifies  is  a  sde  Judge.  The  case  is  entirely 
in  his  hands.  He  has  no  one  to  restrain,  correct,  or  check  him. 
If  he  gives  evidence  upon  any  matter  of  importance,  the  party 
against  whom  his  evidence  tells  could  not  venture  to  test  his 
credibility  either  by  cross-examination,  or  contradict  it  by  other 
testimony.  I  need  say  nothing  of  the  indecency  of  such  a  proceed- 
ing ;  no  one  dare  venture  to  defend  it.  The  Judge  would,  therefore, 
give  his  evidence  without  the  usual  safeguards  against  false  testimony 
— a  position  which  has  been  over  and  over  again  repudiated  ....  I  am, 
therefore,  of  opinion  that  a  Judge  who  is  a  sole  Judge  of  law  and 
fact  cannot  give  his  own  evidence,  and  then  proceed  to  a  decision 
of  the  case  in  which  that  evidence  is  given.  Mr.  Prinsep  J.  said, 
*^  that  I  consider  that  the  authorities  quoted  in  the  judgment  of 
Mr.  Justice  Norman  in  Qu^een  v.  Mukha  Singh  are  conclusive, 
that  one  who  is  sitting  as  a  sole  Judge  is  not  competent  also  to  be 
a  witness.  No  case  has  been  quoted  in  which  this  has  ever  occurred, 
aiid  the  inexpediency  of  such  a  rule  as  well  as  its  posHible  evil 
results  are  too  obvious  to  call  for  explanation." 
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(c).  A  person  having  to  exercise  jadicial  fiincti\»ns  may  give 
evidence  in  a  case  pending  before  him,  when  such  evidence  can  and 
must  be  submitted  to  the  independent  judgment  of  other  persons, 
exercising  similar  judicial  functions  sitting  with  him  at  the  same 
time.  A  Sessions  Judge  is  a  competent  witness,  and  the  giving  of 
evidence  by  him  does  not  preclude  him  fh>m  dealing  judicially  with 
the  evidence  of  which  his  own  forms  a  part — Queen  v.  MnJhta  Singh^ 
13  W.  R.  Or.  60.  This  case  was  decided  upon  the  authority  of 
English  cases. 

Importing  knowledge  in  the  Judgment  without  giving 
Evidence. — (a).  A  Judge  cannot  give  evidence  in  a  case  merelj  by 
making  a  statement  of  fact  in  his  judgment  If  he  intends  the  Courts 
to  act  upon  his  statement,  he  is  bound  to  make  that  statement  in  the 
s^\me  manner  as  any  other  witness — Mrs,  Rosesseau  v.  Mrs.  PintOj 
7  W.  R.  190.  Vide  also  Ktshar  Singh  v.  Oanesk  Muierji,  9 
W.  R.  252. 

(6).  A  Judge  cannot,  without  giving  evidence  as  a  witness,  import 
into  a  case  his  own  knowledge  of  particular  facts,  as  his  means  of 
knowledge  will  not  then  be  capable  of  being  ieat&d—ffwrpershad  v. 
Sheo  Doyal^  3  Cowell's  I.  A.  259. 

Arbitrator.— An  arbitrator  may  be  called  as  a  witness  in  an 
action  to  enforce  his  award,  and  may  be  asked  what  passed  before 
him,  and  what  matters  were  presented  to  him  for  consideration, 
but  not  what  passed  in  his  own  mind  when  exercising  his  discre^ 
tionary  powers  as  to  the  matters  submitted  to  him — Duke  of 
Buccleuch  V.  Metropolitan  Board  of  Works,  L.  R.  5  H.  L.  418. 

It  seems  that  an  arbitrator  would  not  come  within  the  rule  laid 
down  by  this  section. 

Assessor.— In  the  case  of  Swamirao  v.  The  Collector  of  Dharwar^ 
I.  L.  R.  17  Bom.  299,  it  was  held  that  a  person  who  is  appointed 
an  assessor  under  sec.  19  of  the  Land  Acquisition  Act  (X  of  1870) 
performs  quusi-}\xdioia,\  fvmctions,  and  is,  therefore,  incompetent 
to  testify  as  a  witness  in  the  same  proceedings.  Jardine  J.  said  : 
"  Having  regard  to  the  legal  effect  of  an  assessor's  opinion,  we 
think  the  views  expressed  in  Empress  v.  Donnelly,  I.  L.  R  2 
Cal.  405,  on  the  course  to  be  adopted  when  a  sole  Judge  has  testified 
as  a  witness,  ought  to  influence  this  Court  in  its  disposal  of  the 
present  case,  if  there  were  any  doubt.'' 

122.  No  person   who   is   or   has   been  married, 

commtinications    ^hall   be   Compelled   to   disclose  any 

duriDg  marriage,      communication  made  to  him   dming 
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marriage  by  any  person  to  whonn  he  is  or  has  been 
married  ;  nor  shall  he  be  permitted  to  disclose  any 
such  communication,  unless  the  person  who  made 
it,  or  his  representative  in  interest,  consents, 
except  in  suits  between  married  persons,  or  pro- 
ceedings in  which  one  married  person  is  prosecuted 
for  any  crime  committed  against  the  other. 

Extent  of  the  BtQe.— The  protection  is  not  confined  to  cases 
where  the  communication  sought  to  be  given  in  evidence  is  of  a  strictly 
confidential  character,  but  the  seal  of  the  law  is  placed  upon  ofll 
commimications  of  whatever  nature  which  pass  between  husband 
and  wife.  It  extends  also  to  cases  in  which  the  interests  of  strangers 
are  solely  involved,  as  well  as  to  those  in  which  the  husband  or 
wife  is  a  party  on  the  record.  No  witness  need  disclose  a 
communication  made  to  him  or  her  by  wife  or  husband  during 
marriage,  nor,  without  the  permission  of  the  wife  or  husband,  can 
a  witness  disclose  any  such  communication  except  in  the  two  classes 
of  cases  specified.  The  privilege  extends  to  communications  made 
during  marriage,  although  the  marriage  has  been  dissolved  ;  but  not 
to  communications  made  before  marriage,  although  the  marriage 
is  still  existing  when  the  evideooe  is  tendered.  The  exception  in 
the  case  of  a  prosecution  of  one  married  person  for  an  ofience 
against  the  other  is  grounded  on  the  common  law  English  rule, 
which,  in  such  oases,  always  made  the  husband  or  wife  a  competent 
witnesflL* 

123.  No  one  shall  be  permitted  to  give  any 
Evidence  as  to  ^vidcncc  derived  from  unpublished 
affairs  of  State.  ofiBcial  rccords  relating  to  any  affairs 
of  State,  except  with  the  permission  of  the  oflScer 
at  the  head  of  the  department  concerned,  who 
shall  give  or  withhold  such  permission  as  he 
thinks  fit. 

▲lEftin  of  Btate.^ Afiairs  of  State  include  any  matter  of  a  public 
nature  with  which  the  Qovernment  is  concerned. 

The  laws  of  every  country  suppress  much  evidence  that  would  be 
relevant  or  even  conclusive,   where  its  reception  would  involve  the 

*  Fide  Taylor,  sees.  909,  910  «iid  1871. 
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disolosore  of  matters  of  penoMient  importance,  which  public  policj 
and  social  order  require  to  be  concealed,  such  as  secrets  of  State, 
communications  made  in  professional  confidencei  and  others. — Best, 
8tb  Ed.,  34,  35. 

It  is  not  the  Judge,  but  the  public  officer  concerned,  who  is  to 
decide  whether  the  evidence  referred  to  in  this  section  or  section  124 
shall  be  given  or  withheld.    (Befer  to  sec.  162  post). 

124.  No  public  oflScer  shall  be  compelled  to  dis- 
,^  . , „     close  communications  made  to  him 

Official  cominu- 

nications.  in  official  Confidence,  when  he  consi- 

ders that  the  public  interest  would  suffer  by  the 
disclosure. 

Statement  by  an  Officer  befSore  a  Military  Court  of  Inaniry.— 

Statements,  whether  oral  or  written,  made  by  an  officer  summoned  to 
attend  before  a  Military  Court  of  Inquiry,  are  part  of  the  minutes 
of  the  proceedings  of  the  Court,  which,  when  reported  and  deliyered 
to  the  Commander-in-Chief,  are  received  and  held  by  him  on  behalf 
of  the  Sovereign,  and  on  grounds  of  public  policy,  canoot  be  pro- 
duced in  evidence — Dawktns  v.  Lord  Rokehy^  L.  B.  8  Q.  B»  Wk 

125.  No  Magistrate   or   Police-officer    shall  be 

compelled  to  say  whence  he  cot  any 

loformatioD  sb      ,  ,  • 

to     commiBsioD    information  as  to  the  commission  of 

of  offences.  iv  j  a* 

any  offence,  and  no  revenue-officer 
shsJl  be  compelled  to  say  whence  he  got  any 
information  as  to  the  commission  of  any  offence 
against  the  public  revenue. 

Explanation. — *  Revenue-officer  *  in  this  section 
means  any  officer  employed  in  or  about  the 
business  of  any  branch  of  the  public  revenue. 

It  is  perfectly  right  that  all  opportunities  should  be  afforded  to 
discuss  the  truth  of  the  evidence  given  against  a  prisoner ;  but  there 
is  a  rule  which  has  universally  obtained,  on  account  of  its  importance 
to  the  public  for  the  detection  of  crimes,  that  those  persons  who  are 
the  channel  by  means  of  which  the  detection  is  made  should  not  be 
unnecessarily  disclosed.  Vide  remarks  of  Eyre  C.J.  in  Hardy's 
case,  24  Howell's  SUte  Trials,  808. 
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126.  No  barrister,   attorney,   pleader  or   vakil, 

Professional  ^^^^^  **  ^^7  ^^^^  ^^  permitted,  unless 
oommunicationa.  with  his  cKent's  express  consent,  to 
disclose  any  communication  made  to  him  in  the 
course  and  for  the  purpose  of  his  employment  as 
such  barrister,  pleader,  attorney  or  vakil,  by  or  on 
behalf  of  his  client,  or  to  state  the  contents  or 
condition  of  any  document  with  which  he  has 
become  acquainted  in  the  course  and  for  the  pur- 
pose of  his  professional  employment,  or  to  disclose 
any  advice  given  by  him  to  his  client  in  the  course 
and  for  the  purpose  of  such  employment.  Pro- 
vided that  nothing  in  this  section  shall  protect 
from  disclosure — 

(1)  Any  such  communication  made  in  further- 
ance of  any  illegal  purpose  ; 

(2)  Any  fact  observed  by  any  barrister,  pleader, 
attorney  or  vakil,  in  the  course  of  his  employment 
as  such,  showing  that  any  crime  or  fraud  has  been 
committed  since  the  commencement  of  his  employ-* 
ment. 

It  is  immaterial  whether  the  attention  of  such 
barrister,  pleader,  attorney  or  vakil  was  or  was 
not  directed  to  such  fact  by  or  on  behalf  of  his 
client. 

Explanation. — The  obligation  stated  in  this  sec 
tion  continues  after  the  employment  has  ceased. 

Ultisirations. 

(a).  A,  a  client,  says  to  ^  an  attorney — *  I  have  committed 
forgery,  and  I  wish  you  to  defend  me.  As  the  defence  of  a  man 
known  to  be  guilty  is  not  a  criminal  purpose,  this  communication 
is  protected  from  disclosure/ 
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(b).  A,  a  dient,  says  to  B^  an  attorney — *  T  wish  to  obtain 
possession  of  property  by  the  use  of  a  forged  deed  on  which  I 
request  you  to  sue.  This  communication,  being  made  in  further- 
ance of  a  criminal  purpose,  is  not  protected  from  disclosure.' 

(c).  A,  being  charged  with  embezzlement,  retains  B,  an 
attorney,  to  defend  him.  In  the  course  of  the  proceedings,  B 
observes  that  an  entry  has  been  made  in  A's  aocount^book, 
charging  A  with  the  sum  said  to  have  been  embezzled,  which 
entry  was  not  in  the  book  at  the  commenceme  nt  of  his  employ- 
ment. This  being  a  fact  observed  by  B  in  the  course  of  hia 
employment,  showing  that  a  fraud  has  been  committed  since 
the  commencement  of  the  proceedings,  it  is  not  protected  from 
disclosure. 

Difference  between  onr  Law  and  the  Law  of  Bngland.-'The 

law  relating  to  professional  communications  between  a  solicitor  and 
a  client  is  the  same  in  India  as  in  England,  with  one  exception  only. 
The  one  exception  relates  to  the  substitution  of  '  illegal  purpose ' 
for  *  criminal  purpose '  in  the  first  portion  of  the  proviso  to  this 
section.  Under  the  present  Act,  it  is  clear  that  the  legal  adviser 
may  be  asked  whether  the  communication  between  him  and  his 
client  was  for  an  illbgal  purpose  or  not  (  Vide  sections  133  and  165 
post).  In  England,  it  appears  that  it  must  be  shewn  by  independent 
evidence  that  there  was  a  criminal  intention.    ( Vide  Taylor,  sec.  912). 

Beason  of  the  Bnle.— If  professional  communications  were  not 
protected,  no  man  would  dare  to  consult  a  professional  adviser  with 
a  view  to  his  defence  or  to  the  enforcement  of  his  rights  ;  and  no  man 
could  safely  come  into  a  Court,  either  to  obtain  redress  or  to  defend 
himself.  The  exclusion  of  such  evidence  is  for  the  general  interest 
of  the  community,  and  therefore  to  say  that,  when  a  party  refuses 
to  permit  professional  confidence  to  be  broken,  everything  must  be 
taken  most  strongly  against  him,  what  is  it  but  to  deny  him  the 
protection,  which,  for  public  purposes,  the  law  affords  him,  and  utterly 
to  take  away  a  privilege,  which  can  thus  only  be  asserted  to  his 
prejudice.^  This  privilege  owes  its  origin  and  maintenance  to  an 
obvious  public  poUcy4  The  rule  is  well  established,  and  is  stated 
at  length  in  Oreenottgh  v.  Ocukell^  1  M.  and  E.  98,  and  IL  v.  Cox  and 
RaUton,  L.  R.  14  Q.  B.  D.  15a 

Scope  of  the  Section.~(a).  The  wording  of  this  section  seems  to  in- 
clude communications  made  by  agents  or  servants  of  parties.    In 

*  Vid4  remarks  of  Lord  Brougham  in  the  case  of  Bolto}^  v.  The  Cwrporation  o/ 
Liverpool,  1  My.  and  K.  94. 
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the  oase  of  agents  or  servants,  the  English  law  draws  a  distinction 
between  reports  made  in  the  course  and  as  part  of  the  duty  of  an 
agent  or  servant,  and  those  made  confidentially  and  for  the  purpose 
of  litigation  alone. 

(6).  '<  It  is  to  be  noted  that  neither  this  section  nor  sec.  131  has  the 
effect  of  prokihiting  a  barrister  or  other  professional  person  from 
producing  a  document  entrusted  to  his  charge  by  a  client,  though 
sec.  131  justifies  his  refusal  to  do  so.  The  production  of  such  a 
document  would,  however,  be  so  wholly  at  variance  with  the  spirit 
of  sees.  126,  130  and  131,  that  it  would,  probably,  not  be  allowed 
by  the  Court  unless  with  the  client's  consent." — Cung.  Ev.,  334. 

Nature  of  the  Oommimication  and  Extent  of  the  PriTllege.— 

(a).  The  communication,  in  order  to  be  privileged,  must  have  been 
in  the  course  and  for  the  purpose  of  the  legal  adviser's  employment. 
It  is  not,  however,  necessary  that  there  should  have  been  any 
regular  retainer,  or  any  particular  form  of  application  or  engagement, 
or  the  payment  of  any  fees ;  it  is  enough  if  the  legal  adviser  be 
in  any  way  consulted  in  his  professional  character.*  It  is  quite 
immaterial  whether  the  communication  be  made  with  reference  to 
any  pending  or  contemplated  litigation.  If  it  be  with  reference  to 
the  matters  which  fall  within  the  ordinary  scope  of  professional 
employment,  the  legal  adviser  cannot  disclose  itt  It  is  not  every 
communication  made  by  a  client  to  an  attorney  that  is  privileged 
from  disclosure.  The  privil^e  extends  only  to  communicationcf 
made  to  him  confidentially,  and  with  a  view  to  obtaining  professional 
advice.  The  use  of  the  word  'disclose*  shows  that  the  communi- 
cation to  be  privileged  must  be  of  a  confidential  or  private  nature 
between  solicitor  and  his  client.]:  The  proviso  (1)  prohibits  the 
extending  of  the  protection  to  communications  made  in  furtherance 
of  any  illegal  purpose,  as  it  is  no  part  of  the  professional  business 
of  any  class  of  lawyer  to  further  the  commission  of  a  fraud.  In 
FolleU  V.  Jejferye9, 1  Sim.  Chan.  Rep.  N.  S.  17,  Eolfe  V.  C.  observed  : 
"  It  is  not  accurate  to  speak  of  cases  of  fraud,  contrived  by  the  client 
and  solicitor  together,  as  cases  of  exception  to  the  rule.  They  are 
cases  not  coming  within  the  rule  itself,  for  the  rule  does  not  apply  to 
all  which  passes  between  a  client  and  his  solicitor,  but  only  to  what 
passes  between  them  in  professional  confidence  ;  and  no  Court  can 
permit  it  to  be  said  that  the  contriving  of  a  fraud  can  form  part  of 
the  professional  occupation  of  an  attorney  or  solicitor."  In  Russell 
V.  Jacksm,  9  Hare's  Chan.  Rep.  392,  Turner  V.  C.  said  :  **  1  am  very 

*  Vide  Taylor,  sec  ©2S. 
t  Vide  Taylor,  sec.  918. 
t  Vide  Framji  Bhieaji  v.  Mohan  Sing,  Dhan  Sing,  I.  L.  B.  18  Bom.  268. 
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much  disposed  to  think  that  the  ezlstenas  of  ai?  illegca  purpose  would 
prevent  any  privilege  attaching  to  the  comrnHnicationa.  Where » 
solicitor  is  party  to  a  fraud,  no  privilege  attaches  to  the  communiosr- 
tions  with  him  upon  the  suhject,  because  the  contriving  of  a  fraud 
is  no  part  of  his  duty  as  solicitor  ;  and  I  think  it  can  as  little  be  said 
that  it  is  part  of  the  duty  of  a  solicitor  to  adv»e  his  cHent  as  to  the 
means  of  evading  the  law." 

(6).  It  should  be  dear  that  the  particular  communications  sought 
to  be  protected  were  made  by  the  party  to  the  solicitor  as  his  own 
solicitor.  If  the  party  employs  an  attorney  who  is  also  employed  on 
the*  other  side,  the  privil^pe  is  confined  to  such  communications  as 
are  clearly  made  to  him  in  the  character  <^  his  own  attorney.  Vide 
Perry  v.  Smithy  9  M.  and  W.  esi. 

(o).  A  solicitor  is  not  at  liberty,  without  his  client's  express  oonsenti 
to  disclose  the  nature  of  his  professional  employment.  The  section 
protects  from  publicity,  not  merely  the  details  of  the  business,  but 
also  its  general  purport,  unless  it  be  known  alumde  that  such 
business  falls  within  proviso  (1)  or  (2)  to  the  section— /Vam;V  Bkioo^ 
y.  Mohan  Sing^  Dkan  Sing,  I.  L.  R.  18  Bom.  263. 

((£).  The  existence,  nature^  and  scope  of  a  professional  com- 
munication are  absolutely  privil^ed  from  investigation.— Best»  8th 
£d.«540. 

(tf).  Communications  between  a  client  and  legal  adviser  acting 
in  his  professional  capacity  are  absolutdy  and  perpetually  privileged 
in  all  suits  whatever,  whether  the  client  be  a  party  thereto  or 
not— Greenl.  £v.,  sec.  236. 

(f).  Where,  in  an  afi&davit  of  documents,  privilege  is  claimed 
for  a  correspondence  on  the  ground  that  it  contains  instructions 
and  confidential  communications  from  the  client  (the  plaintiff)  to 
bis  solicitor,  it  must  appear  not  merely  that  the  correspondence 
generally  contains  instructions^  &c.,  but  that  each  letter  contains 
instructions  or  confidential  communications  to  the  attorney  with 
reference  to  the  conduct  of  the  suit — The  Oriental  Bank  Corporation 
V.  T.  F,  Bnywn  dt  Co,,  I.  L.  R  12  Cal.  266. 

Communications  whidi  have  beenbdd  to  be  PriTileged.~(a). 
Statements  laid  by  clients  before  counsel  for  the  purpose  of  obtaining 
legal  advice  are  privileged — Munoherehaw  Bezonji  v.  The  New 
Dhwrwneey  Spinning  and  Weaving  Company,  I.  L.  R.  4  Bom.  576. 

(5).  The  plaintiffs  resided  in  England,  and  sued  the  defendant 
in  Bombay,  for  specific  performance  of  an  agreement  to  purchase 
certain   premises.     This   agroemout  htvd   boon     made  on   behalf   of 
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the  plaintiffs  by  S.,  their  agent  in  Bombay,  The  defendant  pleaded 
that  by  the  tenns  of  the  agreement  it  was  provided  that  the  deed 
of  assignment  should  contam  a  covenant  by  the  three  plaintiffs  to 
indemnify  the  defendant  against  any  claims  upon  the  premises 
that  might  be  made  at  any  time  by  or  on  behalf  of  the  represent- 
atives of  one  N.  The  defendant's  solicitor  prepared  a  draft  assign- 
ment which  contained  this  covenant,  and  sent  it  to  the  plaiutifis' 
solicitors,  Messrs.  Prescott  and  Winter,  for  approval.  On  the 
19th  March  1880,  Mr.  Winter  called  upon  Mr.  Payne,  the  defendant's 
s(^icitor,  and  informed  him  that  M.,  the  third  plaintiff,  refused  to 
sign  any  deed  which  contained  the  above  covenant  At  this  interview, 
Mr.  Winter  read  to  Mr.  Payne  portions  of  a  letter  written  with, 
reference  to  the  proposed  deed  by  McO.  &  Co.  (solicitors  of  the  first 
two  plaintiffs)  to  V.,  the  solicitor  of  the  third  plaintiff,  and  of 
another  letter  written  by  V.  to  tds  client,  the  third  plaintiff.  The 
defendant  called  upon  the  plaintifis  to  prbduce  these  letters  for 
inspection.  Heldt  that  the  letters  were  privileged,  and  that  the  fact 
that  portions  of  them  had  been  read  to  the  defendant's  solicitor,  was 
no  waiver  of  the  privilege  as  regarded  the  parts  which  were  not 
read~^a^  and  two  others  v.  Poonm  Chund  Poonalal  Javherry^ 
L  L.  R  4  Bom.  631. 

(c).  A  plaintiff,  at  the  instance  of  bis  solicitors,  sent  a  gentleman 
to  India  for  the  purpose  of  acting  as  the  solicitors'  agent  in  the 
collection  of  evidence,  respecting  a  pending  suit.  Letters  written 
by  the  agent  either  to  the  plaintiff  or  to  the  solicitor  were  protected 
—(1)  Sieelt  V.  Stewarty  I  PhilL  471 ;  (2)  Hamilton  v.  Nott,  L.  R.  16  Eq. 
Cr.  112. 

{d).  Belief  founded  on  privileged  communications  is  equally 
privileged— Zy«W  v.  Kennedy^  9  Ap.  Oa.  81. 

Oommonioatioiifl  which  are  not  privilogod.--(^)*  It  may  be 
laid  down  generally  in  the  laaguage  of  Lord  Crau worth,  **  that  there 
is  no  protection  as  to  letters  between  parties  themselves  or  from  a 
stranger  to  a  party,  merely  because  such  letters  may  have  been 
written  in  order  to  enable  the  person,  to  whom  they  were  addressed, 
to  communicate  them  in  professional  confidence  to  his  solicitor." — 
Taylor,  sea  9^1. 

(5).  "  If  an  attorney,  by  the  direction  of  his  client,  makes  a 
proposal  to  the  opposite  party,  he  may  be  compelled  to  disclose  what 
he  stated  to  that  party,  though  b©  cannot  divulge  what  his  client 
had  communicated  to  him."— Taylor,  sec.  932. 

(c).  An  attorney  can  be  compelled  to  say  whether  a  document, 
which    he    may    have    obtained    from   his   client  in   the  course  of 
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eommunication  with  reference  to  the  cause,  is  in  his  possession,  or 
elsewhere  in  Court  He  may  abo  be  compelled  to  discover  to  whom 
he  parted  with  his  client's  title-deeds,  and  in  whose  possession 
they  are. 

(d).  Where  communications  are  made  to  an  attorney  in  the 
presence  of  the  other  party,  such  communications  cannot  be  treated 
as  privileged— i^emon  ffaji  Haroon  v.  Moulari  Abdul  Karim^  L  L.  B. 
3  Bom.  91. 

(«).  Where  communications  were  made  to  a  lawyer,  but  from  some 
accidental  cause  he  was  not  employed,  such  communications  are 
not  privileged. 

( /).  Communications  made  to  a  professional  person  previous  to 
his  employment  are  not  privileged,  nor  are  communications  made 
to  a  man  under  an  erroneous  notion  that  he  is  an  attorney, 
privileged. 

{g).  Where  a  solicitor  claims  privilege  under  this  section,  he  is 
bound  to  disclose  the  name  of  his  client,  on  whose  behalf  he  claims 
the  privilege— -fVa?n;»  Bhicaji^s  case,  I.  L.  R.  18  Bom.  263. 

(A).  At  an  interview  between  a  solicitor  and  a  client,  the  solicitor 
took  down  a  certain  statement  made  by  a  person  named  A.  B.,  who 
was  in  his  client's  company,  and  whose  name  was  communicated  to 
him  in  the  course,  and  for  the  purpose  of  his  professional  employment. 
A.  B.  was  afterwards  tried  for  defamation,  and  the  solicitor  was 
examined  by  the  prosecution  with  reference  to  the  statement  made 
to  him  by  the  accused  at  the  above  interview.  The  solicitor  was 
asked  whether  the  person,  who  had  made  the  statement,  had  given  his 
name  as  A  B.  The  solicitor  declined  to  answer  the  question  on  the 
ground  of  privilege.  Held^  that  the  solicitor  was  bound  to  answer 
the  question,  unless  A.  B.'s  name  was  communicated  to  him  by  his 
client  in  confidence  with  a  view  to  its  not  being  disclosed —/Vawi/i 
Bhicaji  V.  Mohan  Sing,  Dhan  Sing,  I.  L.  R,  18  Bom.  263. 

(i).  Letters  written  by  one  of  the  defendant's  servants  to  another 
for  the  purpose  of  obtaining  information,  with  a  view  to  possible 
future  litigation,  are  not  privileged,  even  though  they  might,  under 
the  circumstances,  be  required  for  the  use  of  the  defendant's  solicitor. 
In  order  that  privilege  may  be  claimed,  it  must  be  shewn  on  the  face 
of  the  affidavit  that  the  documents  were  pi'epared  or  written  merely 
for  the  use  of  the  solicitor— -5i]ppro  Doss  Dey  v.  The  Secretary  of 
State  for  India  in  Council,  I.  L.  B.  11  Cal.  655. 

( j).  The  privilege  does  not  extend  to  matters  of  fact  which  the 
attorney  knows  by  any  other  means  than  confidential  communication 
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with  his  client,  though,  if  he  had  not  been  employed  as  attorney,  he 
probably  would  not  have  known  them.— Best,  8th  Ed.,  531. 

(ky,  The  word  *  illegal '  would  not  include  the  sin  of  adultery  accord- 
ing to  English  \a.w—Branford  v.  Branford,  L.  R.  4  P.  D.  72. 

No  hostile  inference  arises  from  a  refusal  to  allow  confidential 
communications  to  be  disclosed. —  Vide  remarks  of  Lord  Brougham 
in  Bolton  v.  The  Corporation  of  Liverpool,  I  My.  and  K.,  quoted  above. 
Vide  also  Wentworth  v.  Lloyd,  10  Jur.  N.  S.  961. 

When  the  protection  ceases. — The  protection  does  not  cease  with 
the  termination  of  the  suit  or  business  in  which  the  communication 
was  made,  nor  yet  with  the  death  of  the  client.  The  privilege  is 
that  of  the  client.  The  seal  of  the  law  remains  for  ever,  unless 
removed  either  by  the  party  himself  or  perhaps  by  the  personal 
representatives  after  his  death.  The  removal  may  be  efifected  by 
the  express  waiver  of  the  client  or  by  his  calling  the  barrister, 
pleader,  attorney  or  vakil  as  a  witness,  and  questioning  him  on 
matters  which,  but  for  such  question,  he  would  not  be  at  liberty  to 
disclose.  The  fact  of  his  giving  evidence  in  the  suit  of  his  own 
accord  does  not  deprive  him  of  this  privilege,  nor  is  he  deprived 
of  it  by  being  compelled  to  give  evidence  at  the  instance  of  another 
party. 

127.  The  provisions  of  section  one  hundred  and 

twenty-six   shall   apply  to  interpre- 
Section  126  to     ters,  and  the   clerks   or  servants  of 
^ter8,&o.*"  ^     barristers,  pleaders,    attorneys,    and 
vakils. 

"  Under  the  present  section,  the  test  would  be  whether  the  person 
in  question  was  the  clerk  or  servant  of  a  barrister,  pleader,  attorney 
or  vakil,  or  the  clerk  or  servant  of  the  party  ;  in  the  latter  case,  the 
section  would  not  extend  to  him." — Cung.  Ev.,  335.  Vide  notes  to 
section  126  ante. 

128.  If  any  party  to  a  suit  gives  evidence  there- 

.     va  at  his  own  instance   or   otherwise, 
wmived  by  voiun-     hc  shall  not  be  deemed  to  have   con- 

teering evidence.  x    j     xv         i        i  v     i«     i 

sented  thereby  to  such  disclosure  as 
is  mentioned  in  section  one  hundred  and  twenty- 
six  ;  and  if  any  party  to  a  suit  or  proceeding  calls 
^ny  such  barrister,  pleader,  attorney  or  vakil  as  ^ 
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witness,  he  shall  be  deemed  to  have  consented  to 
such  disclosure  only  if  he  questions  such  barrister, 
pleader,  attorney  or  vakil  on  matters  which,  but 
for  such  question,  he  would  not  be  at  liberty  to 
disclose. 

By  the  old  law,  a  party  who  gave  evidence  at  his  own  instance,  was 
deemed  to  have  waived  his  privilege  not  to  disclose  any  professional 
communication. 

Waiver  of  Privilege.— The  client  does  not  waive  his  privilege  by 
calling  the  solicitor  as  a  witness,  unless  he  also  examines  him  in-chief 
to  the  matter  privileged  ;  and  even  in  that  case,  it  has  been  held  in 
Ireland  that  the  cross-examination  must  be  confined  to  the  point 
upon  which  the  witness  has  been  examined  in-chief.— Taylor,  sees.  849 
and  927. 

129.  No   one  shall   be   compelled  to  disclose  to 
Confidential     the  Court  any  confidential  communi- 
w^^'^S'"'^-     ^^^^^^  which  has  taken  place  between 
viaers.  him   and    his   legal  professional    ad- 

viser, unless  he  offers  himself  as  a  witness,  in 
which  case  he  may  be  compelled  to  disclose  any  such 
communications  as  may  appear  to  the  Court 
necessary  to  be  known  in  order  to  explain  any 
evidence  which  he  has  given,  but  no  others. 

Reason  of  the  Bnle.— The  principle  contended  for  in  sections  846 
and  847  of  Taylor's  Evidence  has  been  adopted  in  this  section,  with 
this  qualification  that  if  a  party  becomes  a  witness  of  his  own 
accord,  he  shall,  if  the  Court  requires  it,  be  made  to  disclose  every- 
thing  necessary  to  the  true  comprehension  of  his  testimony,  and 
shall  be  bound  to  produce  such  confidential  writing  or  correspondence 
as  would  be  necessary  for  the  said  purpose.  The  principle  of  pro- 
tection herein  advocated  is  founded  on  the  exigencies  of  human 
afifairs.  To  enable  a  counsel  or  solicitor  to  nip  litigation  in  the  bud 
by  timely  warning  or  suggestion,  an  exact  knowledge  of  the  facts 
is  necessary  ;  but  if  professional  communications  be  embarrassed  by 
any  fear  of  disclo8ui*e,  advice  would  have  to  be  given  on  maimed  and 
distorted  statements.  The  rule  of  protection  should,  therefore,  be 
construed  in  a  sense  most  favourable  to  bringing  professional 
knowledge  to  bear  effectively  on  the  facts,  out  ef  which  legal  ri^ta 
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and  obligations  arise,  and  disclosures  should  not  be  enforced  in  any 
case  except  where  they  are  plainly  necessary.* 

Compelled  to  disclose.—"  I"  section  129,  *  compelled '  cannot  mean 
•  subpcenaed,'  and  it  uses  the  words  *  compelled  to  disclose'  with 
reference  to  the  case  when  a  man  has  offered  himself  as  a  witness, 
and^must  refer  to  some  force  put  upon  the  witness  after  he  is  in 
the  witness-box  "—i/bAer  Sheikh  v.  Queen-Empress,  I.  L.  R  21 
CaL  392. 

Instances. — l*  Documents  which  contain  the  purport  of  interviews 
with,  and  of  advice  received  from,  the  plaintiffs'  solicitors  and  counsel 
as  to  the  plaintiffs'  position  in  regard  to  their  said  claim  and  as  to  the 
steps  to  be  taken  thereto  are  privileged—  W.  D,  Ryrie  v.  Shiva  Sankar 
Gopalji,  I.  L.  R.  16  Bom.  7. 

2.  Documents  which  record  the  steps  taken  by  the  plaintiffs  from 
time  to  time  in  prosecuting  their  claim  against  the  defendant  are  not 
privileged—  W.  D,  Ryrie  v.  Shiva  Sankar  Oopalji,  I.  L.  R.  16  Bom.  7. 

3.  Opinions  upon,  or  steps  taken  in,  reference  to  a  suit  in  which 
plaintiffs  and  defendant  are  putting  forward  opposing  contentions, 
cannot  be  said  to  relate  solely  to  the  case  of  the  plaintiff;  and  are 
privileged—  W.  D,  Ryrie  v.  Shiva  Shankar  Qopalji,  I.  L.  R  16  Bom.  7. 

Confidential  commnnications  made  by  Agents  or  Servants  of 
parties  for  the  purpose  of  litigation.— (a).  **  Any  report  or  communi- 
cation by  an  agent  or  servant  to  his  master  or  principal,  which  is 
made  for  the  purpose  of  assisting  him  to  establish  his  claim  or 
defence  in  an  existing  litigation,  is  privileged,  and  will  not  be  ordered 
to  be  produced  ;  but,  if  the  report  or  communication  is  made  in  the 
ordinary  course  of  the  duty  of  the  agent  or  servant,  whether  before 
or  after  the  commencement  of  the  litigation,  it  is  not  privileged, 
and  must  be  produced.  The  time  at  which  the  communication  is 
made  is  not  the  material  matter,  nor  whether  it  is  confidential,  nor 
whether  it  contains  facts  or  opinions.  The  question  is  whether  it 
is  made  in  the  ordinary  course  of  the  duty  of  the  servant  or  agent, 
or  for  the  instruction  of  the  master  or  principal  as  to  whether  he 
should  maintain  or  resist  litigation" — WooUey  v.  Nwth  London 
Ry.  Co.,  L.  R  4  C.  P.  602. 

(6).  **  If  a  man  writes  a  private  letter  to  an  agent  or  friend  asking 
him  to  obtain  information  for  him  on  a  matter  as  to  which  he  is 
about  to  engage,  or  has  engaged,  in  litigation,  I  doubt  whether  a  dis- 
covery or  inspection  of  the  answer  to  that  letter  would  be  ordered 

*  Vidt  Munekenkcnf  Jka^nfi  w.   Tkt  Iftw  DhurumMM  Spinning  and  Wtoinng  Compamff, 
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by  any  of  the  learaed  Judges  in  equity,  to  whose  decisions  reference 
has  been  made ;  and  I  will  not  be  a  party  to  establishing  such  a 
precedent**  Vide  remarks  of  Cockburn  C.  J.,  in  Chartered  Bani  </ 
India  V.  Rich,  32  L.  J.  (Q.  B.)  300. 

(c).  The  privilege  which  exempts  a  communication  from  production 
is  the  privilege  of  the  client,  and  not  of  the  solicitor,  and  communi- 
cations relating  to  the  subject-matter  of  the  suit,  and  furnished  with 
a  view  to  litigation,  are  as  much  protected  upon  principle  when  made 
by  a  lay  agent  as  they  are  when  made  by  a  solicitor— J2om  v.  Oibbiy 
L.  R  8  £q.  522. 

(d).  The  case  of  Bustros  v.  White,  L.  R.  1  Q.  B.  423,  decided  by 
eight  eminent  Judges,  terminated  the  conflict  of  decisions  between 
the  Divisions  of  the  Supreme  Court  of  Judicature  in  England.  In 
that  case  it  was  held  that  correspondence  between  the  plaintiff  and 
his  agent  and  another  firm,  which  the  defendant  claimed  to  see  as 
*  material  to  his  defence  *  was  not  privileged,  inasmuch  as  it  did  not 
come  within  the  rule  of  privilege  applying  to  professional  confidence, 
which  only  applied  to  inquiries  instituted  by  or  under  the  direction 
of  professional  advisers.  Jessel  M.  B.  remarked :  "  There  is  nothing 
that  brings  the  matter  of  opinion  within  the  rule  as  to  professional 
or  j^MtMi-professional  privilege ;  and  by  ^mMt-profeaaional  privily 
I  understand  this  to  be  meant  that  the  advice  or  communication 
may  be  protected  when  it  does  not  proceed  from  the  solicitor  directly, 
but  is  information  sent  at  his  instance  by  nn  agent  employed  by  him, 
or  even  by  the  client  on  his  recommendation.*' 

(e).  The  case  of  Bustros  v.  White  has  been  followed  in  this  country 
in  the  case  of  Wallace  v.  Jefferson,  I.  L.  B.  2  Bom  453.  In  this 
case  the  defendant  prayed  for  the  production  of  two  or  three  tel^rams 
and  letters,  all  of  which  had  passed  between  the  plaintififo  in  London 
and  Mr.  Bichardson,  who  managed  their  business  in  Bombay.  It  was 
said  that  they  were  protected,  as  they  were  confidential  communica- 
tions between  principals  and  their  agents.  The  Bombay  High 
Court  ordered  their  production,  observing  :  "  The  mere  circumstance 
that  communications  are  confidential  does  not  render  them  privileged 
as  pointed  out  by  the  Master  of  the  Bolls  in  Anderson  v.  Bani  of 
British  Columbia  (L.  B.  1  Q.  B.  D.  139).  They  must  be,  to  use  his 
words,  confidential  communications  with  a  professional  adviser,  and  this 
view  of  the  law  was  confirmed  by  the  Court  of  Appeal  consisting  of 
Lords  Justices  James  and  Mellish.  Nor  would  it  be  possible,  having 
regard  to  the  position  in  which  Mr.  Bichardson  stood  to  the  plaintififs, 
to  treat  him  as  a  deputy  of  the  solicitors  in  Bombay,  even  if  the 
plaintifib,  had  at  that  time,  been  in  communication  with  professional 
advisers^  which  does  not  appeal*  on  the  affidavit  to  have  been  the 
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case.  Lord  Justice  Hellish,  in  the  case  of  Anderson  y.  Bank  of 
British  Columbia^  suggests  that  the  privilege  may  perhaps  extend 
to  cases  in  which  an  agent,  as  distinguished  from  a  solicitor,  is 
employed  in  communicatiug  evidence  to  be  used  at  the  trial. 
But  it  is  not  suggested  that  the  letters  from  Mr.  Richardson 
were  of  that  nature.  The  documents,  as  shown  by  Mr.  Richardson's 
affidavit,  are  of  the  same  nature  as  those  of  which  production  was 
ordered  in  Anderson  v.  Bank  of  British  Columbia,*^ 

(  f).  In  the  case  of  Bippro  Das  De  v.  Secretary  of  State  for  India^ 
I.  L.  R.  11  Cal.  655,  it  was  said  :  "  The  letters  of  which  production 
is  sought  were  a  letter  by  Major  Thomas  to  Major  Hallett,  and 
Major  Hallett's  reply  to  it ;  the  first  being  a  letter  written  for  the 
purpose  of  giving  Major  Hallett  information  with  a  view  to  possible 
future  litigation.  It  does  not  appear  that  it,  or  the  reply  to  it,  was 
written  for  the  purpose  of  being  communicated  to  any  solicitor. 
It  is  consistent  with  the  terms  of  the  affidavit  that  both  letters 
were  written  without  any  such  purpose  ;  but  that  they  were  of  such 
a  nature,  that  they  might,  in  the  event  of  litigation,  be  communicated 
to  the  solicitor.  This  does  not  show  enough  to  entitle  the  documents 
to  protection.  It  is  for  the  party  claiming  the  privilege  to  show 
that  the  documents  were  prepared  for  the  use  of  his  solicitor  ;  that 
they  came  into  existence  for  the  purpose  of  being  communicated 
to  the  solicitor  with  the  object  of  obtaining  his  advice  or  of  enabling 
him  to  prosecute  or  defend  an  action,  as  Cotton  J.,  at  p.  322,  or  as 
Brett  L.  J.,  at  p.  320,  in  the  case  of  the  Southwork  and  Vauahal 
Water  Co,  v.  Quick,  L.  R.  3  Q.  B.  D.  315,  says,  modifying  the  words  of 
Mellish  L.  J.,  in  Anderson  v.  Bank  of  British  Columbia  *  merely  for 
the  purpose  of  being  laid  before  the  solicitor  for  his  advice  or  con- 
sideration '  .  .  .  Nor,  would  it,  I  think,  be  enough  to  protect  these 
letters,  if  they  were  written  with  a  view  to  possible  future  litigation 
and  with  the  intention  that  in  that  case  they  should  be  laid  before  a 
solicitor." 

130.  No  witness  who  is  not  a  party  to  a  suit  shall 
Production   of     be   Compelled  to  produce   his    title- 
wun^'^not  1    deeds  to  any  property,  or  any   docu- 
i*rty.  ment   in   virtue   of    which   he  holds 

any  property  as  pledgee  or  mortgagee,  or  any 
document  the  production  of  which  might  tend  to 
criminate  him,  unless  he  has  agreed  in  writing 
to   produce    them    with    the   person   seeking   the 
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production  of  such  deeds  or  some  persou  through 

whom  he  claims. 

Purport  of  the  Section.— This  sectioD  relates  to  the  case  in  which 
the  document  is  the  witness's  own  title*deed.  Its  provisions  corres- 
pond  with  the  English  law,  which  is  more  extensive  than  our  law, 
inasmuch  as  it  exempts  a  witness  from  producing  a  document  which 
might  subject  him  to  penalty  or  forfeiture,*  which  this  section 
does  not 

Evidence  of  the  contenti  of  a  Document  which  the  Witness 
cannot  he  compeUed  to  produce. — The  English  law  is  that  when  a 
witness  is  not  compellable  to  produce  his  title-deeds,  he  cannot  be 
compelled  to  answer  questions  as  to  their  contents.  In  Davtes  ▼. 
Watersy  9  M.  and  W.  606,  Alderson  B.  observed  :  "  It  would  be 
perfectly  illusory  for  the  law  to  say  that  a  party  is  justified  in  not 
producing  a  deed,  but  that  he  is  compellable  to  give  parol  evidence 
of  its  contents  ;  that  would  give  him,  or  rather  to  his  client  through 
him,  merely  an  illusory  protection  if  he  happens  to  know  the  contents 
of  the  deed,  and  would  be  only  a  round-about  way  of  getting  from 
every  man  an  opportunity  of  knowing  the  defects  there  may  be  in 
the  deeds  and  titles  of  his  estate."  The  same  rule  applies  to  our 
country. 

Extent  of  the  Bnle.— (a).  There  is  nothing  to  prevent  a  person 
being  subpoenaed  to  produce  title-deeds  or  other  documents  which  he 
would  be  entitled  to  refuse  to  produce.  It  is  for  him  to  claim  his 
privilege  when  asked  in  court  to  produce  them.    ( Vide  sec.  162  post), 

(6).  Upon  principles  of  reason  and  equity.  Judges  will  refuse  to 
compel  either  a  witness  or  a  party  to  a  cause  to  produce  either  his 
title-deeds,  or  any  document  which  he  holds  as  a  mortgagee  or 
pledgee.  But  a  witness  will  not  be  allowed  to  resist  a  eubpcsna  duces 
tectum  on  the  ground  of  any  lien  he  may  have  on  the  document 
called  for  as  evidence,  unless  the  party  requiring  the  production  be 
himself  the  person  against  whom  the  claim  of  Jien  is  made. — ^Taylor, 
sec.  468. 

(c).  The  document  must  be  one,  by  the  production  of  which  the 
title  of  the  party  on  whose  behalf  it  is  held  might  be  capable  of 
being  affected.— Gloodeve,  148. 

(d).  Where  the  deeds,  instead  of  being  required  in  the  shape  of 
collateral  testimony  on  some  foreign  issue,  are  to  be  the  subject  of 
impeachment  themselves,  or  to  be  connected  with  a  fraud,  the  subject 

*  VUie  Whitaker  v.  hotl,  2  Tau.  115. 
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of  inveBttgfttioB,  they  would  not  fall  within  the  protection.— Goodeve, 
148. 

(«).  The  fact  that  the  production  of  a  document  will  exf>ose  the 
person  producing  it  to  a  civil  action  affords  no  ground  for  protection 
under  this  section. 

131.  No   one  shall  be    compelled    to    produce 
Production  of     documents   in   his   possession,  which 

a^tw'VS     *"y  ^*^^^  person  would   be   entitled 
having  poeseBsioii,     ^q  rcfusc  to  producc  if  thev  wcrc  in 

could    refuse   to  ,      *■  •: 

produce.  his  possession,  unless  such   last-men- 

tioned person  consents  to  their  production. 

Vide  notes  to  sec.  130  ante. 

This  section  extends  not  only  to  professional  men,  but  to  trustees, 
mortgagees,  and  agenteC  The  principle  is  in  accordance  with  the 
English  law. 

132.  A  witness  shall  not  be  excused  from  answer- 

ing any  question   as   to   any  matter 

Witness     not  |  .      .        .«  ±i  •        • 

excused  from  relevant  to  the  matter  m  issue  m 
^^d^  tha^^t  a»y  fi^it  or  in  any  civil  or  criminal 
^ate.  '^  ^  proceeding,  upon  the  ground  that 
the  answer  to  such  question  will  cri- 
minate,  or  may  tend  directly  or  indirectly  to 
criminate,  such  witness,  or  that  it  will  expose,  or 
tend  directly  or  indirectly  to  expose,  such  witness 
to  a  penalty  or  forfeiture  of  any  kind  : 

Provided  that  no  such  answer,  which   a   witness 
shall    be   compelled    to   give,    shall 
^^**^  subject  him  to  any   arrest  or  prose- 

cution, or  be  proved  against  him  in  any  criminal 
proceeding,  except  a  prosecution  for  giving  false 
evidence  by  such  answer. 

Scope  of  the  Section. —(a).  This  section  does  not  in  terms  deal  with 
all  criminating  questions  which  maj  be  addressed  to  a  witness,  but  only 
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with  qnestioDS  as  to  matters  relevant  to  the  matter  in  issne.     Irrele« 
vant  questions  should  not  be  allowed,  and  it  may  be  implied  from  the 
limitation  in  this  section  that  a  witness  should  be  excused  from 
answering  questions  tending  to  criminate  as  to  matters  which   are 
irrelevant.    To  understand   this  section,  it  is  desirable  to  consider  it 
in  connection  with  the  subsequent  sees.  146,  147  and  148,  inasmuch  as 
they  together  embrace  the  whole  range  of  questions  which  can   pro- 
perly be  addressed  to  a  witness.    By  sec.  138,  it  is  enacted  that  a 
witness  must  be  examined  and  cross-examined  as  to  relevant  facta, 
and  by  sec.  146,  it  is  enacted  that,  in  cross-examination,  he  may  also 
be  a^ed  any  question  which  may  tend  to  test  his  veracity,  or  to 
discover  who  he  is  and  what  is  his  position  in  life,  or  to  shake   his 
credit  by  injuring  his  character,  though  the  answer  may  tend  directly 
or  indirectly  to  criminate  him.     If  any  such   question  relates  to  a 
matter  relevant  to  the  suit  or  proceeding,  by  which   is  meant  no 
more  than  is  meant  by  relevant  to  a  matter  in  issue,  the  provisions 
of  sec.  132  are  by  sec.  147  declared  applicable  to  it    If  the  question 
is  as  to  a  matter  relevant  only  in  so  far  as  affects  the  credit  of  the 
witness  by  injuring  his  character,  the  Court  is,  by  sec.  148,  directed 
to  decide  whether  or  not  the  witness  is  to  be  compelled  to  answer, 
and  may  warn  the  witness  that  he  is  not  obliged  to  answer  it.    When 
there  is  a  question  asked  to  which  the  answer  may  tend  to  criminate 
a  witness,  he  may  object  that  it  is  not  as  to  a  matter  relevant  to  a 
matter  in  issue,  or  that,  if  relevant,  it  is  relevant  only  as  afiecting  his 
credit  by  injuring  his  character.     In  the  former  case,  if  the  question 
is  insisted  on,  the  Court  will  compel  the  witness  to  answer  it ;  in 
the  latter,  it  will  determine  whether  or  not,  in  reference  to  the  rules 
which  are  to  guide  its  decision,  it  should  or  should  not  compel  the 
witness  to  answer.    The  Act  gives  the  Judge  no  option  to  dis* 
allow  a  question  as  to  matter  relevant  to  the  matter  in  issue.     It 
gives  him  an  option  to  compel  or  excuse  an  answer  to  a  question  as 
to  matter  which  is  material  to  the  suit  only,  so  far  as  it  afifects  the 
credit  of  the  witness.    But  inasmuch  as  no  alteration  of  the  law 
was  necessary  to  secure  the  production  of  all  evidence  that  was 
attainable  where  a  witness  voluntarily  gave  it,  the  law  relating  to 
answers  so  given  was  left  unaltered.    The  end  desired,  the  production 
of  evidence    from  unwilling    witnesses,    was  sought   by  depriving 
them  of  the  privilege  they  had  theretofore  enjoyed  of  claiming  excuse  ; 
but  while  subjecting  them  to  compulsion,  the  Legislature,  in  order 
to  remove  any  inducement  to  falsehood,  declared  that  evidence  so 
obtained  should  not  be  used  against  them  except  for  the  purpose 
in  the  Act  declared.    The  object  of  the  law  was  to  secure  evidence 
which  theretofore  could  not  have  been  obtained,  and  it  was  not  its 
object  to  afford  any  additional  protection  to  persons  who,  by  an 
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infractioD  of  the  crimiDal  law,  had  exposed  themselves  to  penalties. 
If  the  witness,  being  entitled  to  the  privilege,  did  not  claim  it,  but 
▼oluntarily  answered  the  question  addressed  to  him,  his  answer  oould 
be  i^sed  against  him  in  any  subsequent  proceeding.  Vide  remarks 
.  of  Turner  C.  J.  in  Qxtaen  v.  Oopal  Doss,  I.  L.  R.  3  Mad.  271. 

(b).  This  section  makes  a  distinction  between  those  cases  in  which 
a  witness  voluntarily  answers  a  question  and  those  in  which  he 
is  compelled  to  answer,  and  gives  him  a  protection  in  the  latter  of 
these  oases  only.  Protection  is  afforded  only  *  to  answers  which  a 
witness  has  objected  to  give  or  which  he  has  asked  to  be  excused  from 
giving,  and  which  then  he  has  been  compelled  by  the  Court  to 
give— Queen- Empress  v.  Oanu  Sonba^  I.  L.  R.  12  Bom.  440. 

Bnle  of  BwgmTi  Law.— The  rule  is  otherwise  in  England.  There 
A  witness  need  not  answer  any  question,  the  answer  to  which  would 
have  a  tendency  to  criminate  him  ;  but  he  is  not  exempt  from  answer- 
ing a  relevant  question  or  producing  a  relevant  document  merely  on 
the  ground  that  the  answer  or  the  document  would  expose  him  to  a 
civil  action. 

Shall  be  compelled. — (a)*  In  the  case  of  Queen  v.  OopcU  Dass^ 
I.  L.  R.  3  Mad.  (F.  B.)  271,  Turner  C.  J.  said  :  " The  term  'shall  be 
compelled '  appears  to  me  to  be  the  correlative  of  the  term  *  shall  be 
excused,'  and  they  pre-suppose  the  rule  that  every  person  giving 
evidence  on  any  subject,  before  any  Court  or  person  authorized  to 
administer  oaths  and  affirmations,  shall  be  bound  to  state  the  truth 
on  such  subject  (Oaths  Act,  sec.  14),  and  an  authority  competent  at 
the  time  to  excuse  or  compel  compliance  with  this  rule.  They  also 
suggest  that  the  witness  has  objected  to  the  question,  and  has  sought 

and  been  refused  excuse,  and  even  constrained  to  answer In 

the  Act  we  are  now  considering  the  sees.  121 — 132  declare  excep- 
.tions  to  the  general  rule  that  a  witness  is  bound  to  state  the  whole 
truth,  and  to  produce  any  documents  in  his  possession  or  power  rele- 
vant to  the  matter  in  issue  ;  and  in  these  exceptions  the  terms  <  com- 
pelled '  and  '  permitted '  are  so  used  as  to  pre-suppose  a  public  officer 
iiaving  authority  to  compel  or  to  permit,  and  exercising  it  at  the  time 
the  necessity  for  such  compulsion  or  permission  arises ....  This 
rule  implies  an  enquiry  and  decision  on  the  circumstances  which 
excuse  or  prohibit  the  compulsion  or  permission  and  action  on  the 
part  of  the  authority  presiding  at  the  examination  in  pursuance  of  its 
decision.  The  term  'permitted'  in  sees.  125  and  126,  and  the 
term  '  compelled '  in  sees.  124,  125,  129  and  130  appear  to  receive 
their  fiill  significance  only  if  understood  as  applying  to  the  authority 
-which  is  to  enforce  the  law,  and  not  merely  to  the  implied  obligation 
«...  If  the  term  '-oompelled '  in  the  proviso  to  sec.  133  and  ^  co^ipel ' 
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in  sec.  148  do  not  refer  to  the  Court,  bnt  to  the  obligation  of  the  law, 
then  the  witness  is  1^  without  protection,  if  the  Court  arrives  at  an 
erroneous  conclusion  as  to  whether  or  not  the  question  is  as  to  « 
matter  which  the  witness  is  bound  to  answer,  or  if  he  has  incau- 
tiously answered  aa  irrelevant  question.  On  the  other  handy  if  the 
term  refers  to  the  constraint  put  upon  the  witness  by  the  authority 
before  whom  he  is  examined,  he  is  protected  whether  that  authority 
has  decided  rightly  or  wrongly  that  the  question  is  such  aa  the  witness 

is  bound  to  answer The  terms  of  sec.   132,  especially  when 

read  with  the  rest  of  the  Act,  impel  me  to  the  conclusion  that  protec- 
tion is  afiSorded  only  to  answers  to  which  a  witoess  has  objected  or 
has  been  constrained  by  the  Court  to  give." 

(&).  The  mere  subpoenaing  a  witness  or  ordering  him  to  go  into 
the  witness-box  does  not  compel  him  to  give  any  particular  answer 
or  to  answer  any  particular  question.  The  words  *  shall  be  compelled 
to  give '  in  this  section  apply  to  pressure  put  upon  a  witness  after 
he  is  in  the  box,  and  when  he  acto  to  be  excused  from  answering 
a  question— ifbA«r  Sheikh  v.  Queen-Empress^  I.  L.  R.  21  CaL  392. 

QueBtion  must  be  releTant—  Vide  Queen  v.  Oopal  Dass^  I.  L.  R- 
3  Mad.  271. 

Protection  of  witnesses  for  statements  made  under  examina- 
tion.—(a).  The  answer  given  under  compulsion  cannot,  unless  it 
be  false,  be  ground  for  any  subsequent  criminal  proceeding. 

(6).  A  witness  in  a  Court  of  Justice  is  absolutely  privileged  aa 
to  anything  he  may  say  as  a  witness  having  reference  to  the 
enquiry  on  which  he  is  called  as  a  witness— /SMman  v.  Netherdift^ 
L.  R.  2  C.  P.  D.  63.  This  case  has  been  followed  in  Bhikumher  Singh 
V.  Becharam  Sirkar,  I.  L.  R.  15  Cal.  264. 

(e).  M.  S.  was  convicted  under  sec.  500  of  the  Indian  Penal 
Code  of  defaming  S.  S.  by  making  a  certain  statement  when  under 
cross-examination  as  a  witness  before  a  Court  of  Criminal  Jurisdiction, 
ffeldj  that  the  conviction  was  bad.  The  statements  of  witnesses 
are  privileged  ;  if  false,  the  remedy  is  by  indictment  for  perjury,  and 
not  for  defamation— i/an;aya  v.  Sesha  Skettij  I.  L.  R  11  Mad  477. 

(d),  A  witness  cannot  be  prosecuted  for  defiamation  in  respect  of 
statements  made  by  him  when  giving  evidence  in  a  judicial  ^XO" 
oe^ixig— 'Queen-Empress  v.  Babaji,  I.  L.  R.  17  Bom.  127. 

Instance8.'~(a).  A  revenue-officer  was  charged  with  the  offMico 
of  attempting  to  receive  a  bribe  from  certain  raiyats  who  gave 
evidence  for  the  prosecution,  and  he  was  convicted.  He  subsequently 
charged  the  raiyats  with  having  conspired  to  bribji  him,  and  in  their 
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trial  their  depositioos  in  the  previous  case  were  tendered  in  evidence 
£Dr  the  prosecution.  It  appeared  that  the  raiyats  did  not  claim  an 
indemnity  before  criminating  themselves.  Held,  that  the  depositions 
should  have  been  admitted  in  evidence~Qu««n-J^m|7reM  v.  Samiappaf 
L  L.  R.  16  Mad.  63. 

(&).  In  the  case  of  Moher  Sheikh  v.  Queen- Empress,  T.  L.  R.  21  Cal. 
392,  the  depositions  of  witnesses  given  in  a  counter  case  were  allowed 
to  be  used  as  evidence  against  them  on  their  trial  as  accused  persons, 
as  it  did  not  appear  that  they  objected  to  answer  any  of  the  questions 
put  to  them  at  the  time. 

(c).  In  the  case  of  Jadunath  Doss,  2  C.  L.  K.  181,  it  was  held  that 
it  is  proper  for  the  Magistrate  to  explain  the  position  of  the  witness 
whom  he  is  examining  on  a  point  on  which  he  is  likely  to  criminate 
himself. 

Exceptions  to  the  Bnle  laid  down  in  the  Section.— (1)  Witnesses 
examined  by  police-officers  investing  cases  are  not  bound  to  answer 
criminating  questions  put  by  such  officers.  Vide  sees.  161  and  175, 
Criminal  Procedure  Code  ;  (2)  Persons  examined  by  Collectors  en- 
gaged in  settlement  operations  and  other  proceedings  according  to 
Beg.  YII  of  1822,  sec.  19,  are  not  bound  to  answer  any  interrogation 
regarding  matters  wherein  they  may  have  an  immediate  personal 
interest  in  concealing  the  truth,  or  in  uttering  what  is  false,  not  being 
an  interest  arising  out  of  fear,  favour  or  reward,  dec. 

133.  An  accomplice  shall  be  a  competent  witness 

Aocompiice.         against  an    accused     person ;  and   a 

conviction  is  not  illegal  merely  because  it  proceeds 

upon      the     uncorroborated      testimony      of     an 

accomplice. 

Extent  of  the  Bnle. — ^This  section  in  unmistakable  terms  lays 
it  down  that  a  conviction  is  not  ill^al  if  it  proceeds  upon  the 
uncorroborated  testimony  of  an  accomplice,  and  to  hold  that 
corroboration  is  absolutely  necessary,  is  to  refuse  to  give  effect  to 
this  provision.*  Sir  J.  F.  Stephen  says  :  ^*  Of  course  the  fact  that 
a  man  is  an  accomplice  forms  a  strong  objection,  in  most  cases, 
to  his  evidence ;  but  every  one,  I  think,  must  have  met  with 
instances  in  which  it  is  practically  impossible  to  doubt  the  truth 
of  such  evidence,  although  it  may  not  be  corroborated,  or  although 
the  evidence  by  which  it  is  corroborated  is  itself  suspicious.''  But 
the  rule  in  this  section  and  that  in  sec.   114^  ill.  (6),  are  part  of  one 

•  rUi  Ay^  ▼.  UnmoMmii  Fadafocki,  I.  L.  &.  1  Mad.  8M. 
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subject,  and  neither  section  is  to  be  ignored  in  the  exercise  of  jadicial 
discretion.  As  the  presumption  allowed  by  illustration  (b)  of  sec 
114,  that  an  accomplice  is  unworthy  of  credit^  unless  he  is  corro- 
borated in  material  particulars,  has  become  a  rule  of  pracUoe  of 
almost  universal  application,  it  should  not  be  departed  from,  if 
it  be  not  clearly  shown  that  there  exist  circumstances  justifying 
the  exceptional  treatment  of  the  case.  In  Taylor  on  Evidence, 
sea  171,  it  is  said:  ^'Some  few  general  propositions  in  regard  to 
matters  of  fact  and  the  weight  of  testimony  are  now  universally 
taken  for  granted  in  the  administration  of  justice,  and  are  sanctioned 
by  the  usage  of  the  Bench.  Such,  for  instance,  is  the  caution 
given  to  juries  to  regard  with  distrust  the  testimony  of  an  accom  plice, 
unless  it  be  materially  confirmed  by  other  evidence.  There  is  no 
rigid  presumption  of  the  common  law  against  such  testimony,  yet 
experience  has  shown  that  it  is  little  worthy  of  credit,  and  on  this 
experience  the  usage  is  founded."  Straight  J.,  in  Queen-Emprest 
T.  Ram  Saran,  I.  L.  R.  8  All.  306,  observed  :  *<  The  law  in  this 
country,  as  expressed  in  sees.  133  and  114  of  the  Evidence  Act,  is 
in  no  respect  different  from  the  law  of  England.  It  simply  reproduces 
a  rule  of  practice  which  the  English  Courts  have  recognised,  time 
out  of  mind,  and  which,  I  may  add,  their  tendency  of  late  years 
has  been  to  apply  with  great  strictness.  The  rule  is  this :  'a 
conviction  based  on  the  uncorroborated  testimony  of  an  accomplice 
is  not  illegal^  that  is,  it  is  not  unlawful.*  But  experience  teaches 
us  that  it  is  not  safe  to  rely  upon  the  evidence  of  an  aooomplice 
unless  it  is  corroborated  ;  and  hence,  it  is  the  practice  of  the  Judges, 
both  in  England  and  in  India,  when  sitting  alone,  to  guard  their 
minds  carefully  against  acting  upon  such  evidence  when  uncorro- 
borated ;  and,  when  trying  a  case  with  a  jury,  to  warn  the  jury 
that  such  a  course  is  unsafe.''  In  the  case  of  Queen-Empress  v. 
Chagan  Dnyaram,  I.  L.  R.  14  Bom.  331,  Jardine  J.. remarked: 
**  So  long-established  a  rule  of  practice  as  that  which  makes  it 
prudent,  as  a  general  rule,  to  require  corroboration  of  accomplices, 
cannot,  without  great  danger  to  society,  be  ignored  by  the  Magistrate^ 
and  Sessions  Judges,  simply  because  sec.  133  of  the  Indian  Evidence 
Act  declares  that  a  conviction  is  not  illegal  merely  because  it 
proceeds  upon  the  uncorroborated  testimony  of  an  accomplice. 
As  pointed  out  by  Bay  ley  J.  in  AfaganlaTs  case,  "  the  Courts  must 
per  effect  to  the  long  experience  of  the  ways  of  rogues  embodied 
14,  ill.  (6)  of  the  same  Act  ....  The  rule  in  sea  114  and 
sea  133  are  part  of  one  subject,  and  both  are  found  in  most 
great  judgments  mentioned  in  our  judgments  in  that  case ; 
/her  section  is  to  be  ignored  in  the  exercise  of  judicial  discretion, 
stration  (b)  is,  however,  the  rule,  and  when  it  is  departed 
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from,  I  think  the  Court  should  show,  or  that  it  should  appear,  that 
the  circumstances  justify  the  exceptional  treatment  of  the  casei 
As  I  said  in  MaganlcWs  case,  it  has  heen  held  by  two  eminent  Judges^ 
now  members  of  the  Judicial  Committee  of  the  Privy  Council,  that 
it  would  certainly  be  unsafe  to  depart  in  India  from  the  established 
practice  of  England  in  the  application  of  the  rule  requiring  corro- 
boration. These  are  the  words  of  Couch  C.  J.,  in  Reg,  v.  Imam 
3  Bom.  H.  C.  R.  69,  and  they  pervade  Sir  Barnes  Peacock^s  decision 
in  Mahi  BuksKs  case,  6  W.  R.  Cr.  80.  It  is  not  enough  for  a  Court 
to  state  the  rule  pro  format  and  merely  as  a  reason  to  evade  it ;  the 
Courts  must  act  up  to  it'' 

Accomplice. — The  word  'accomplice^  is  not  defined.  It  seems 
that  the  word  is  not  limited  to  a  person  who  is  parttceps  crtmtnisy  but 
includes  all  persons  who  are  involved  in  the  circumstances  in  and 
out  of  which  the  crime  has  arisen,  and  particulai'ly  applies  to  all 
persons  who  give  their  evidence  under  a  promise  of  pardon.  In  the  case 
of  Queen  v.  Ram  Sodoy  Chtuikerhutty,  20  W.  ft.  Cr.  19,  Glover  J.  said  : 
**  I  understand  an  accomplice  witness  to  be  one  who  is  either  being 
jointly  tried  for  the  same  ofience,  and  makes  admissions  which  may 
be  taken  as  evidence  against  a  co-prisoner,  and  which  make  the  conr 
fessing  accused  pro  hog  vice  a  sort  of  witness,  or  one  who  has  received 
a  conditional  pardon  on  the  understanding  that  he  is  to  tell  all  he 
knows,  and  who  may,  at  any  time,  be  relegated  to  the  dock,  if  he  fails 
in  his  undertaking."  This  view  does  not  seem  to  us  to  be  quite 
correct    It  is  too  limited  a  view. 

Who  are  Accomplices.  ~(a).  In  the  case  of  Queen-Empress  y. 
OHara^  I.  L.  R  17  Cal.  642,  the  witness  Goldsborough  was  held  to 
be  an  accomplice  within  the  meaning  of  the  rule  under  the  law  exist- 
ing in  our  country,  inasmuch  as  he  was  one  of  a  party  of  four 
persons  whp  went  out  armed  at  night ;  broke  into  a  house,  from 
which  they  took  some  property  ;  used  at  other  houses,  violence,  or 
used  menaces  of  violence  by  act  or  word,  to  persons  found  there,  and 
who,  all  four  of  them,  carried  off  the  deceased  at  dead  of  night  from 
his  house,  and  took  him  to  the  tank.  While  there,  he  was  shoved 
into  the  tank  by  O'Hara,  Goldsborough  being  close  by,  and  though 
DOt  aiding,  and  only  so  far  as  his  presence  might  tend  to  intimidate 
the  deceased  from  making  resistance,  not  interfering  to  prevent  the 
deceased  from  being  so  treated,  Goldsborough  being  one  of  the  persons 
who  had  brought  the  deceased  to  the  spot 

(6).  Where  a  witness  admits  that  he  is  cognizant  of  the  crime  as 
to  which  he  testifies,  and  takes  no  means  to  prevent  or  disclose  it, 
his  evidence  is  no  better  than  that  of  an  accomplice— ^wcen  v. 
f/handa  Chandalinee,  24  W.  R.  Cr.  55. 
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'    (c).  A  person  who  offers  bribe  to  a  public  officer  is  an  aocomplic 
Queen-Empress  v.  Chagan  Dayaram^  I.   li.   R.   14  Bom.  331.     Vid§ 
also  Queei^Empress  v.  Magafdotly  I.  L.  R.  14  Bom.  115. 

Who  are  not  Accomplice8.^a).  Where  an  informer  was,  upon 
bis  own  statement,  cognizant  of  the  commission  of  an  offence,  aod 
omitted  to  disclose  it  for  six  days,  the  Court  was  not  prepared  to 
say  that  he  was  an  accomplice,  but  held  that  his  testimony  was  not 
such  as  to  justify  a  conviction  except  where  it  was  corroborated — 
Eshan  Chundra  Chandra  v.  Queen- Empress^  I.  L.  B.  21  CaL  328. 

(6).  Persons  who  have  been  at  one  time  in  oommunicatioti  with 
the  criminals,  but  have  subsequently  abandoned  the  conspiracy  and 
denounced  it  to  the  public  authorities,  under  whose  directions  thej 
continue  to  act  till  the  matter,  is  so  far  matured  as  to  ensure 
conviction.  The  evidence  of  such  persons  does  not,  in  the  opinion  of 
Mr.  Taylor,  require  corroboration.  Vide  Taylor,  sec.  971.  Such 
persons  are  more  properly  informers  and  spies  than  acoompliGe& 

Nature  of  Accomplice  Evidence.— Accomplices  are  usually 
interested  and  always  in&mous  witnesses,  whose  testimony  ia 
admitted  from  necessity,  it  being  often  impossible,  without  having 
recourse  to  such  evidence,  to  bring  the  principal  offenders  to  justice. 
The  principal  reasons  for  holding  accomplice  evidence  to  be  untrust- 
worthy, are  :  Ut— An  accomplice  is  likely  to  swear  falsely  in  order  to 
shift  the  guilt  from  himself;  ^nd^An  accomplice  being  a  participator 
in  crime,  and  consequently  an  immoral  person,  is  likely  to  disregaid 
the  sanction  of  an  oath  ;  3rrf— An  accomplice  gives  his  evidence 
under  the  promise  of  a  pardon,  or  in  the  expectation  of  an  implied 
pardon,  if  he  discloses  all  he  knows  i^nst  those  with  whom  he 
acted  criminally,  and  this  hope  would  lead  him  to  favour  the 
prosecution.*  Tindal  C.  J.,  at  the  trial  of  Frost,  pointed  out 
that  there  is  often  a  danger  that,  for  the  purpose  of  saving  themselvee 
rather  than  stating  the  truth,  the  accomplices  will  make  out  a 
stronger  case  against  the  prisoner  and  more  favourable  to  themselvee 
than  the  real  truth  will  warrant 

Corroboration  of  Accomplice  Evidence.— The  practice  of  requir- 
ing corroboration  of  accomplice  evidence,  says  Mr.  Phillips,  in  his 
treatise  on  the  Law  of  Evidence,  VoL  I,  p.  96,  « has  obtained  so 
much  sanction  from  legal  authority  that  a 'Ideviation  from  it  in  any 
particular  case  would  be  justly  considered  as  of  questionable 
propriety."  Although  the  Judge  does  not,  in  express  language, 
declare  that  a  case  depending  on  the  unconfirmed  evidence  of  an 

•  Vide  Qneen-Brnprets  v.  MoffantcU,  I.  L.  B,  14  Bom.  116. 
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accomplice  is  insnffident  in  law  to  warrant  a  conviction,  l>ut  merely 
advises  the  jury  not  to  place  credit  on  the  evidence,  yet,  as  it  is  not 
likely,  an  instance  would  arise  in  which  the  jury  would  disregard 
the  advice  so  given,  and  convict  the  prisoner,  the  substantial  result 
appears  to  be  nearly  the  same  as  if  the  practice  had  depended  upon  a 
rule  of  law,  instead  of  being  only  the  exercise  of  the  discretion  of  the 
presiding  Judge.  Mr.  Goodeve,  in  his  Evidence,  p.  306,  says  :  "  In  the 
case  in  which  the  commission  of  a  crime  is  sought  to  be  proved  against 
another  on  the  evidence  of  an  accomplice,  there  is  no  actual  rule 
of  law  demanding  corroboration  to  justify  a  conviction.  Juries, 
however,  are  rarely,  if  ever,  instructed  by  the  Judge  to  convict  in 
its  absence,  so  that  convention  has  supplied  what  the  law  does  not 
require."  It  should  be  borne  in  mind  that  tainted  evidence 
is  not  made  better  by  being  corroborated  by  other  tainted  evidence, 
consequently  the  evidence  of  two  or  more  accomplices  requires  confirm* 
ation  equally  with  the  testimony  of  one.  In  dealing  with  accomplice 
evidence,  the  question  always  is  in  any  given  case^is  the  approver 
speaking  the  truth,  not  merely  when  he  details  the  general  facts, 
but  when  he  says  that  the  prisoners  participated  in  the  transactiouj 
and  did  that  which  it  was  necessary  that  he  should  have  done  in 
order  for  him  to  become  criminally  liable  to  the  charge  made  against 
him  ?  In  saying  then,  that  before  the  evidence  of  an  accomplice 
can  be  safely  depended  upon,  so  far  as  it  affects  the  prisoner,  it 
ought  to  be  corroboratedt  it  is  to  be  understood  that  other  evidence 
from  sources  independent  of  the  approver  should  be  forthcoming 
relative  to  facts  which  implicate  the  prisoner  in  the  same  way  as 
the  story  of  the  approver  does.* 

Corroboration  as  to  the  Identity  of  the  Persons  implicated.— 
(a).  In  Reg.  y.  Farlary  8  Car.  and  P.  108,  Lord  Abinger  made  the 
following  observations  :  <*  I  am  strongly  inclined  to  think  that  you 
will  not  consider  the  corroboration  in  this  case  sufficient.  No  one 
can  hear  the  case  without  entertaining  a  suspicion  of  the  prisoners' 
guilt ;  but  the  rules  of  law  must  be  applied  to  all  men  alike.  It 
is  a  practice,  which  deserves  all  the  reverence  of  law,  for  Judges 
uniformly  to  tell  juries  that  they  ought  not  to  pay  any  respect  to 
the  testimony  of  an  accomplice,  unless  he  is  corroborated  in  some 
material  circumstance.  In  my  opinion,  that  corroboration  ought 
to  consist  of  some  circumstance  that  affects  the  identity  of  the  party 
accused.  A  man  who  has  bten  guilty  of  a  crime  himself  will  always 
be  able  to  relate  the  facts  of  the  case,  and  if  the  confirmation  be 
only  on  the  truth  of  that  history  without  identifying  the  persons, 
that  is  really  no  corroboration  at  alL" 

•  rid*  rtmttks  of  Vhmr  J.  in  Qutm  ▼.  i'ycam  Kath  Banerji,  10  W.  B.  Cr.  17. 
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(&).  In  Rex.  7.  WiUmy  7  Car.  atnd  P.  VJ%  Baron  Alderson  said  : 
**  There  is  a  great  difierenoe  between  oonfirmatioDsto  the  ciroumstaooes 
of  the  felony  and  those  which  applj  to  the  indhridaals  chaiged : 
the  former  only  prove  that  the  accomplice  was  present  at  the  com- 
mission of  the  offence ;  the  latter  show  that  tbe  prisoner  was 
connected  with  it.  This  distinction  ought  always  to  be  attended 
to  . .  .  The  confirmation  of  the  accomplice  as  to  commission  of  the 
felony  is  really  no  confirmation  at  all,  because  it  would  be  a  oon- 
firmation  as  much  if  the  accusation  were  against  you  and  me,  as  it 
would  be  as  to  those  prisoners  who  are  now  upon  their  trial  The 
confirmation  which  I  always  advise  juries  to  require  is  the  confirma- 
tion of  the  accomplice  in  some  fact  which  goes  to  fix  the  guilt  on 
the  particular  person  charged.  You  may  legally  convict  on  the 
evidence  ef  an  accomplice  only  if  you  can  safely  rely  on  his 
testimony ;  but  I  advise  juries  never  to  act  on  the  evidence  of  an 
accomplice,  unless  he  is  confirmed  as  to  the  particular  person  who 
is  charged  with  the  offence.'' 

(c).  In  the  case  of  Rex.  v.  Stubht,  24  J.  L.  J.  M.  C.  16,  Baron 
Parke  remarked :  *^  My  practice  has  always  been  to  tell  the  jury 
not  to  convict  the  prisoner  unless  the  evidence  of  the  accompbce 
is  confirmed,  not  only  as  to  the  circumstances  of  the  crime,  but 
also  as  to  the  person  of  the  prisoner.''  Creswell  J.  added,  ^  You 
may  take  it  for  granted,  that  the  accomplice  was  at  the  committal 
of  the  offence,  and  may  be  corroborated  as  to  facts ;  but  that  has 
no  tendency  to  show  that  the  parties  were  there." 

(cQ.  It  is  an  established  rule  of  practice  that  the  accomplice  must 
be  corroborated  by  independent  evidence  as  to  the  identity  of  every 
person  whom  he  impeaches.  The  accomplice  may  know  every 
circumstance  of  the  crime,  and  while  relating  all  the  other  facts  truly, 
may,  in  order  to  save  a  friend  or  gratify  an  animosity,  as  is  alleged  in 
this  case,  name  some  person  as  one  of  the  criminals  who  was  innocent 
of  the  mmQ^Queen-Empre$s  v.  KrUhna  Bhat,  I.  L.  R.  10  Bom. 
319.  Vide  also  (1)  Reg.  v.  McUapa,  11  Bom.  BL  C.  B.  196  ;  (2)  Reff. 
y.  Budhu  Nanku,  I.  L.  B.  1  Bom.  475. 

(e).  In  the  case  of  Reg.  v.  Wehh,  6  0.  and  P.  695,  Williams  J. 
said  :  "  You  must  show  something  that  goes  to  bring  home  the  matter 
to  the  prisoners.  Proving  by  other  witnesses  that  the  robbery 
was  committed  in  the  way  described  by  the  accomplice  is  not  such 
confirmation  as  will  entitle  his  evidence  to  credit,  so  as  to  aflfeot 
other  persons.  Indeed,  I  think,  it  is  really  no  confirmation  at  all, 
as  everyone  will  give  credit  to  a  man  who  avows  himself  a  principal 
felon,  for  at  least  knowing  how  the  felony  mm  committed.    It  has 
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been  always  my  opiDion  that  confirmatioo  of  this  kiod  i&  of  no  use 
whatever." 

( fy  The  ooofirmation  should  be  as  to  some  matter  which  goes  to 
connect  the  prisoner  with  the  charge.  It  is^  highly  d)gingerous  to 
convict  any  person  of  a  crime  oo  the  evidence  of  an  accomplice 
unconfirmed  with  respect  to  the  party  accused— /2^.  v.  Ih/ke,  8  0. 
and  P.  261. 

(g).  The  accomplice  must  be  corroborated,  not  only  as  to-  one,  but 
as  to- all,  of  the  persons  affected  by  the  evidienoej  and  because  he  may 
be  corroborated  in  his  evidence  as  to  one  prisoner,  it  does  not  justify 
his  evidence  against  another  being  accepted  without  corroboration — 
Queen-JSmpresi  v.  Ram  Sixntn,  I.  L.  B.  a  All  306;  Vide  also  (1) 
Queen-EmpreM  v.  Baldeo,  I.  L.  R.  9  All.  509  ;  (2)  Bisg,  v.  MuLlinB,  3  Cox 
G:  C.  526.  In  the  case  of  Rex,  v.  Stuhhsy  Chief  Justice  Pervis  remark- 
ed :  "  When  an  accon>plice  speaks  as  ta  the  guilt  of  three  prisoners, 
and  hb  testimony  is  confirmed  as  to-  two  of  them  only,  it  is  proper, 
I  think,  for  the- Judge  to-  advise  the  jury  that  it  is  not  safe  tO'act  on 
his  testimony  as- to>  the  third  person,  ii>  respect  of  whom  he  ia  not 
confirmed,  for  the  accomplice  may  speak  truly  as  to  all  the  facts  of 
the  case,  and  at  the  same  time  in  his  evidence  substitute  the  third 
person  for  himaalf  in  his  narrative  of  the  case.  Vide  also  Reg.  v. 
Qanubin  Dh^roji,  6  Bom.  H.  0.  R  57  ;  R^,  v.  hnam  Valad  Baban^ 
8  Bom.  H.  C.  R  57. 

OorroboratioiLaatocoriMUidelictL— (a).  In  the  case  of  Reg.  v. 
CAatiur  Pwrehotamy  their  Lordships  of  the  Bombay  Bdgh  Court  held 
that  ^^  not  only  as  to-  persons  spoken  of  by  an  accomplice  must  there 
be  corroborative  evidence,  but  which  is  more  important  still  as  ta  the 
corpus  delicti^  there  must  be  some  primd  facie  evidence  pointing  tha 
same  way  to  make  the  evidence  of  an  accomplice  satisfactory.  As 
has  been  recognised  in  many  oases,  the  nkan  who  charges  another  with 
the  commission  of  a  crime,  in  which  he  is  himself  implicated,  requires 
corrob(»ration  as  to  the  particular  person,  but  still  more  as  to  the 
existence  itself  of  any  crime,  or  of  the  particular  crime,  from  the 
penalty  for  which  he  is  made  free  on  the  understandiug  that  his 
teetinwny  will  be  valuable  for  the  prosecution.^  Vide  I.  L.  R.  1  Bom. 
476  (note). 

(6).    Vide  Case  of  Colonel  Despard,  28  State  Trials,  346. 

Oorroboration  when  considMred  to  be  insnfficient.^a).  Facts 
which  do  not  show  the  connection  of  the  prisoner  with  the  commission 
of  the  ofitdDoe  with  which  he  is  charged  are  no  corroboration  in  the 
sense  in  which  the  word  is  used  in  such  case^  although  they  may 
tend  to  show  that  certain  portions  of  which  the  accomplices  say  ia 
itvtd^Queen  r.  Naunxb  Jauy  8  W.  E.  Cr.  19. 
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(&).  In  the  oas^  of  Reg,  v.  Malapdbin  Kapana^  11  Bom.  H.  C.  B. 
196,  the  Bomhay  High  Court  refused  to  accept  as  evideoce,  corrobora- 
tive  of  that  of  the  approver,  statemeDts  made  by  him  on  different 
occasions  to  his  parents  shortly  after  the  murdw,  pointing  out  that 
his  statement,  whether  made  at  the  trial  or  before  the  trial,  and  in 
whatever  shape  it  comes  before  the  Court,  is  still  only  the  statement  of 
an  accomplice,  and  does  not  improve  by  repetition. 

(o).  In  the  case  of  Queen-Empreu  v.  Bepm  Btswoi,  L  L.  B.  10  Cal. 
970,  it  was  held  by  the  Calcutta  High  Court  that  the  exact  corres- 
pondence in  details  of  several  statements  made  by  an  approver  in  the 
course  of  a  trial  is  not  corroborative  evidence,  such  as  we  ordinarily 
require  to  make  it  safe  to  convict  any  particular  prisons. 

(d),  A  confession  admissible  under  sec.  30  ante  cannot  be  used 
as  corroborating  in  any  way  the  evidence  of  approvers— ^jwen  ▼. 
Jaffir  All,  19  W.  B.  Cr.  57.  Vide  also  (I)  Queen  v.  Udhan  Bmd^ 
19  W.  B.  Cr.  68  ;  (2)  Empress  v.  Afohanlal,  I.  L.  B.  4  All.  46. 

{e).  The  corroboration  of  the  evidence  of  an  approver  should 
arise  firom  other  evidence  relative  to  facts  which  implicate  the 
prisoner  in  the  same  way  as  the  story  of  the  approver  does.  Evidence 
of  character  and  previous  conduct  of  a  prisoner  being  matters  of 
prejudice,  and  not  direct  evidence  of  facts  relevant  to  the  charge 
against  the  prisoner,  ought  not  to  be  allowed  to  go  to  the  jury — Queen 
V.  Btfoant  Nath  Banerji,  10  W.  R  Cr.  17. 

(/).  In  K  V.  Wells,  M.  and  M.  326,  where  an  indictment  was 
preferred  against  several  persons  as  principal  and  accessories,  the  case 
was  attempted  to  be  proved  by  the  testimony  of  an  accomplice,  who 
was  confirmed  as  to  the  accessories,  but  not  as  to  the  principal 
Littledale  J.  advised  the  jury  that  the  case  ought  not  to  be  considca^ed 
as  proved  against  the  principal,  and  that  all  the  prisoners  ought, 
therefore,  to  be  acquitted. 

{g).  In  R,  V.  Morris,  7  C.  and  P.  270,  on  an  indictment  against 
A  as  principal  and  B  as  receiver,  where  the  evidence  of  an  accomplice 
was  corroborated  as  against  A,  but  not  as  against  B,  Alderaon  B. 
thought  that  it  was  not  sufficient. 

Accomplice,  a   competent  witness   for  the  Prisoner.— "  It  is 

quite  clear  that  an  accomplice  is  a  competent  witness  for  the  prisoner, 
in  conjunction  with  whom  he  himself  committed  the  crime  ^R,  v. 
Balmore,  1  Hale  P.  C.  305.  But  if  he  is  charged  in  the  same 
indictment,  he  cannot  be  called  until  after  he  has  been  acquitted, 
or  convicted,  or  a  nolle  prosequi  has  been  entered." — Boscoe^  8th 
Ed.,  131. 
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Cftuikmiiur  the  Jnry.^Ca).  A  Judge  should  caution  a  jury  not  to 
accept  the  evidence  of  an  approver,  unless  it  is  corroborated ;  the 
omission  to  do  so  amounts  to  misdirection — Queen-EmpreM  v. 
Arumuffa^  I.  L.  B.  12  Mad.  196.  Vide  also  (1)  Queen- Empress  v.  Bepin 
Biswas,  I.  L.  R.  10  CaL  970 ;  (2)  Queen  y.  Elahi  Buksh,  5  W.  B. 
Cr.  80 ;  (3)  Queen-Empress  v.  (rffara,  I.  L.  R.  17  CaL  642 ;  (4) 
Queen  v.  Sadhu  Mundtd,  21  W.  R.  Cr.  69  ;  (5)  Queen  v.  Ehotvb 
Sheikh,  6.  W.  R.  Cr.  17  ;  (6)  Queen  v.  Btfkunt  Nath  Banerji,  10  W.  R. 
Cr.  17. 

(6).  It  is  undoubted  that  a  Judge,  in  cases  where  the  material 
supporting  the  charge  against  the  prisoner  is  afforded  by  the  evidence 
of  an  approvw,  is  bound  very  carefully  to  warn  the  jury  of  the 
infirmity  which  necessarily  attaches  to  that  evidence.  He  is  bound 
also  to  call  to  their  attention  the  circumstance,  if  it  be,  in  fact, 
the  case,  that  the  approver  is  speaking  under  the  influence  of  a 
conditional  pardon,  that  is,  a  pardon  conditional  upon  his  telling 
the  truth  to  the  satisfaction  of  the  Crown,  who  is  the  prosecutor — 
Queen  y.  Mohes  Biswas,  19  W.  R.  Cr.  16. 

(c).  It  would  be  error  in  a  summing  up  if  a  Judge,  after  pointing 
out  the  danger  of  acting  upon  the  uncorroborated  evidence  of  an 
accomplice,  were  to  tell  the  jury  that  the  evidence  of  the  accomplice 
was  corroborated  by  evidence  of  a  fact  which  did  not  amount  to 
any  corroboration  at  alL  Remarks  of  Bayley  J.,  in  Queen-Empress  v. 
Maganlal,  I.  L.  R.  14  Bom.  115. 

134.  No  particular  number  of  witnesses    shall 

Number  of  ^^  ^^7  ^*^®  ^^  required  for  the  proof 
witneMes.  of  any  fact. 

By  this  section  the  Judge  is  left  unfettered  in  determining,  in  each 
case,  whether  the  evidence  is  sufficient.  According  to  the  present  Act, 
the  evidence  of  a  single  witness  is  sufficient  proof  of  any  fact  if 
the  Court  or  the  jury  believe  him. 

A  conviction  upon  the  statement  of  a  complainant  is  lawful^ 
Kulum  Mondul  v.  Bhotoaniprosad,  22  W.  R.  Cr.  32. 

The  law  of  England  is  different.  In  regard  to  treason  and 
misprison  of  treason,  the  rule  is  that  no  person  shall  be  indicted, 
tried,  or  attained  thereof,  but  upon  the  oaths  and  testimony  of  two 
lawful  witnesses,  either  both  to  the  same  overt  act,  or  one  to  one, 
and  the  other  to  another  overt  act  of  the  same  treason,  unless  the 
accused  shall  openly  without  violence  confess  the  same  ;  and  further, 
that,  if  two  or  more  distinct  treasons  of  divers  heads  or  kinds  shall 
be  alleged  in  one  indictment,  one  witness  produced  to  prove  one  of 
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these  treasons,  and  another,  another^  shall  not  be  deemed  to  be 
two  witnessed  to  the  same  person. 


CHAPTER  X. 

OP  THE  EXAMINATION  OF  WITNESSES. 

135.  The  order  in  which  witnesses  are  produced 
Order  of  pro-     and  examined  shall   be  regulated   by 
^^'JSon'o?:;;;:     ^^^  ^^^   ^^d   practice   for  the  time 
nemes.  being  relating  to  civil  and   criminal 

procedure  respectively,  and,  in  the  absence  of  any 
such  law,  by  the  discretion  of  the  Court. 

Law  as  to  Ezantination  of  ^Witnesses  in  (Hvil  Oasea.— Ftcb 
Chapter  XV  of  the  Code  of  CSvil  Procedure,  and  Chapter  XXV  as 
to  examination  by  commission. 

Law  as  to  Eiamlnatf on  of  "WltneBses  in  (Mminal  Oases.— Vide 

Chapter  XXV  of  the  Code  of  Criminal  Procedure,  Chapter  XL  as 
to  examination  by  commission,  and  Chapter  XLI  as  to  certain  special 
rules  of  evidence. 

Evidence  of  every  witness  to  be  taken.— (a).  Every  party  to 
a  suit  is  entitled  to  have  all  the  witnesses  whom  he  desires  to  call, 
and  is  ready  at  the  trial,  heard  by  the  Court,  whatever  opinion 
the  Court  may  form  by  anticipation  as  to  the  probable  value 
of  the  evidence  when  it  shall  be  given — Looloo  Singh  v.  Rajendur 
Lahay  8  W.  R.  364.  Vide  also  (1)  Nilkanth  Surmah  v.  Soosela  Debia^ 
6  W.  R.  324  ;  (2)  Oopee  Ojha  v.  Hurgobind  Singh,  12  W.  R  229. 

(&).  It  is  not  the  business  of  a  Court  to  determine  what  witnesses 
shall  be  examined.  The  parties  must  select  their  own  witnesses 
and  call  upon  the  Court  to  examine  such  of  them  as  they  may  offer 
for  examination — Moi^no  Moyee  Dehee  v.  Bheem  Cooma/r  Ch(ywdhry^ 
6  W.  R.  231. 

(c).  It  is  the  duty  of  a  Sessions  Court  to  examine  all  the  witnesses 
sent  up  by  the  committing  Magistrate.  That  Court  is  not  justified 
in  rejecting  any  of  the  witnesses  so  sent  up,  unless  it  has  good 
reason  to  believe  that  such  witness  came  into  court-house  with  a 
predetermined  intention  of  giving  false  evidence — Qiteen-Empreit 
V.  Bankhandi,  I.  L.  R.  16  AIL  6. 

{d).  In  the  case  of  Jeswant  Sing-jee^  Uhhy  Sing-Jee  v.  Jet  Sing-jee^ 
Uhby  Sing-jeCf  2  Moo.  I.  A.  424,  the  defendant  tendered  68  vritnesses 
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to  prove  bis  allegations ;  the  Zillah  Court  having  taken  the  de- 
positions of  thirty  of  these  witnesses,  refused  to  permit  the  remain- 
ing 28  to  be  examined,  on  the  ground  that,  being  to  prove  the  facts 
deposed  to  by  those  already  examined,  it  was  unnecessary  to  take 
their  depositions.  The  Judicial  Committee  remitted  the  case  back 
to  the  Sudder  Court,  being  of  opinion  that  the  refusal  by  that  Court 
to  admit  the  examination  of  the  witnesses  tendered  was  irregular, 
and  that  no  decision  could  be  come  to  upon  the  merits  under  such 
circumstances. 

(e).  The  fact  of  a  witness  not  having  been  named  in  the  plaintifiTft 
list  of  witnesses,  is  no  ground  for  refusing  to  examine  him  when 
produced— Rakhal  Doss  Mudi  v.  Protap  Chundra  ffoura,  12  W.  R  466. 

Dnty  of  Prosecution  as  to  calling  Witnesses.— (a).  It  is  pnmd 
facie  the  duty  of  the  prosecution  to  call  all  the  witnesses  who  prove 
their  connection  with  the  transactions  connected  with  the  prosecu- 
tion, and  who  must  be  able  to  give  important  information.  The 
only  thing  that  can  relieve  the  prosecutor  from  calling  such  wit- 
nesses is  the  reasonable  belief,  that,  if  called,  they  would  not  speak 
the  truth— ^nj[>reM  v.  Dhunno  Katiy  I.  L.  R  8  Cal.  12L  Vide  also 
p)  Queen-Empres*  v.  Ram  Sahai  Lall,  I.  L.  R  10  Cal.  1070 ;  (2) 
QueeA-Empteu  v.  Stan$on,  I.  L.  R  14  AIL  621  ;  (3)  Empreee  v.  Kali 
FroeunnOf  I.  L.  R  14  Cal  246 ;  (4)  Empress  v.  Bankhandi^  I.  L.  R 
16  All.  6. 

(&).  In  a  trial  before  a  Court  of  Session  or  a  High  Comrt,  the  Public 
Prosecutor  conducting  the  case  for  the  Crown  is  not  bound  to  call 
as  a  witness  for  the  Crown  or  to  put  into  the  witness-box  for  the 
purpose  of  cross-examination  any  of  the  witnesses  appearing  in 
the  calender  as  witnesses  for  the  Crown,  who,  in  his  opinion,  is  a  false 
witness,  or  is  likely  to  give  false  testimony  if  put  into  the  witness- 
box.  But  he  should  not  refuse  to  call  or  put  into  the  witness-box 
for  cross-examination  a  truthful  witness  returned  in  the  calender 
as  a  witness  for  the  Crown,  merely  because  the  evidence  of  such 
witness  might,  in  some  respects,  be  favourable  to  the  defenoe^Queen-' 
Empress  v.  Durga,  I.  L.  R  16  AIL  (F.  B.)  84.  Vide  also  Queen- 
Empress  V.  TuUa,  I.  L.  B.  7  AIL  904 

Bzamination  of  Witnesses  by  Oommission  in  Oriminal  Oafles.— 
(a).  A  Hindu  lady  having  been  summoned  as  a  witness  on  behalf 
of  an  accusedi  applied  under  sec.  603  of  the  Code  of  Criminal 
Procedure  to  be  examined  by  commission  on  the  ground  (inter  alia) 
that  she  was  a  purdahnashin^  and  that  her  enforced  appearance  in 
the  Criminal  Court  would  entail  a  forfeiture  of  her  dignity  and 
position  in  Hindu  society.  Held,  that  such  application  was  pro- 
periy  mada  ttiider  the  seotioni  and  that,  under  the  cirouoistaQoaa  of 
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the  case,  the  order  prayed  for  could  be  made— /n  the  matter  of  ike 
Petition  of  Din  Tarini  Debty  I.  L.  R.  15  CaL  775.  Ftofe  also /j» 
the  matter  of  the  Petition  of  Basant  Bibiy  I.  L.  R.  12  AIL  69. 

(5).  WitDesses  in  criminal  cases  should  not  be  examined  by  com- 
mission except  in  extreme  cases  of  delay,  expense  or  inconvenience — 
In  the  matter  of  the  Petition  of  Fartd-un-nissa,  I.  L.  R  5  AIL  92. 

(c).  In  a  criminal  case,  the  issue  of  a  commission  would  be  a  most 
unsatisfactory  course  of  proceeding,  and  one  dangeroiis  to  the  inter* 
ests  of  the  prisoner— j^p-eM  v.  R,  P.  Coumell^  I.  L.  B.  8  CaL  896. 

136,  When  either  party  proposes  to  give  evidence 
of  any  fact,  the  Judge  may  ask  the 

Judge  to  decide  ^    ^  '    .     '  ?       ^,  ^^  ., 

astoadmisaibuity    party  proposing  to  givc  the  evidence 
evi  ence.  .^  what  manner   the  alleged  fact,  if 

proved,  would  be  relevant ;  and  the  Judge  shall 
admit  the  evidence  if  he  thinks  that  the  fact,  if 
proved,  would  be  relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of 
which  evidence  is  admissible  only  upon  proof  of 
some  other  fact,  such  last-mentioned  fact  must  be 
proved  before  evidence  is  given  of  the  fact  first 
mentioned,  unless  the  party  undertakes  to  give 
proof  of  such  fact  and  the  Court  is  satisfied  with 
such  undertaking* 

If  the  relevancy  of  one  alleged  fact  depends 
upon  another  alleged  fact  being  first  proved,  the 
Judge  may,  in  his  discretion,  either  permit  evidence 
of  the  first  fact  to  be  given  before  the  second  fact 
is  proved,  or  require  evidence  to  be  given  of 
the  second  fact  before  evidence  is  given  of  the 
first  fact. 

Illitstrations. 

(a).  It  is  proposed  to  prove  a  statement  about  a  relevant 
lact  by  a  person  alleged  to  be  dead,  which  statement  iiB  r^leyaot 
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under  section  thirtj-two.  The  fact  that  the  person  is  dead 
must  be  proved  by  the  person  proposing  to  prove  the  statement, 
before  evidence  is  given  of  the  statement. 

(6).  It  is  proposed  to  prove,  by  a  copy,  the  contents  of  a 
document  said  to  be  lost.  The  fact  that  the  original  is  lost 
must  be  proved  by  the  person  proposing  to  prod  nee  the  eopy, 
before  the  copy  is  produced. 

(c).  A  is  accused  of  receiving  stolen  property  knowing  it  to 
have  been  stolen.  It  is  proposed  to  prove  that  be  denied  the 
possession  of  the  property.  The  relevancy  of  the  denial  de- 
pends on  the  identity  of  the  property.  The  Court  may,  in  its 
discretion,  either  require  the  property  to  be  identified  before 
the  denial  of  the  possession  is  proved,  or  permit  the  denial  of 
the  possession  to  be  proved  before  the  property  is  identified. 

(d).  It  is  proposed  to  prove  a  fact  (A)  which  is  said  to  have 
been  the  cause  or  effect  of  a  fact  in  issue.  There  are  several 
intermediate  facts  (B,  C  and  D),  which  must  be  shown  to  exist 
before  the  fact  (A)  can  be  regarded  as  the  eause  or  effect  of 
the  fact  in  issue.  The  Court  may  either  permit  A  to  be  proved 
before  B,  C  or  D  is  proved,  or  may  require  proof  of  B,  C  and 
D  before  permitting  proof  of  A. 

Fonction  of  the  Judge,— -The  Judge  has  not  only  to  decide  on  the 
admissibility  of  evidence,  but  also  on  the  evidence  and  facts  on 
which  the  legal  admissibility  depends.  Questions  of  relevancy  are 
generally  questions  of  great  nicety.  The  different  instances  of  the 
connection  between  cause  and  effect  which  occur  most  frequently 
in  judicial  proceedings,  and  the  rules  which  allow  the  reception  of 
statements  made  by  third  parties  under  special  circumstances,  of 
opinions  of  experts,  of  character  evidence,  and  of  secondary  evi- 
dence, have  been  enumerated  in  Parts  I  and  II  of  the  Act.  The 
Judge  in  deciding  the  question  of  admissibility  should  bear  those 
sections  in  mind.  If  he  has  doubts  as  to  the  relevancy  of  a  fact  sug- 
gested, he  can,  if  ho  thinks  it  will  lead  to  anything  relevant,  a^k 
about  it  himself  under  sec  166  poit. 

Improper  Admissioii  or  BejectioA  of  Evidence.— The  improper 
admission  or  rejection  of  evidence  in  India  has  no  effect  at  aJl,  un- 
less the  Court  thinks  that  the  evidence  improperly  dealt  with  either 
turned,  or  ought  to  have  turned,  the  scalc^Step.  £vi.,  73.  Vide 
sec.  167  post, 
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137.  The  examination  of  a  witness  by  the  party 
Examination-in-     who    calls    him   shall    be    called  his 

«^i«'-  examination-in-chief. 

The   examination   of  a   witness  by   the  adverse 
Croaa-exami-    P^^^y  shall  be  Called  his  cross-exami- 
nation, nation. 

The   examination   of  a  witness,   subsequent    to 
Re-«xamination.     the   cross-cxaminatiou  by  the  party 
who  called  him,^  shall  be  called  his  re-examination* 
Vide  notes  to  section  138  post, 

138.  Witnesses   shall  be  first  examined-in-chieC 
Order  of  exami-    then  (if  the  advcrsc  party  so  desires) 

rrooTre^l:     cross-examined,   then    (if  the  party 
nation.  Calling  him  so  desires)  re-examined. 

The  examination  and  cross-examination  must 
relate  to  relevant  facts,  but  the  cross-examination 
need  not  be  confined  to  the  facts  to  which  the 
witness  testified  on  his  examination-in-chief. 

The  re-examination  shall  be  directed  to  the 
explanation  of  matters  referred  to  in  cross-exami- 
nation ;  and  if  new  matter  is,  by  permission  of  the 
Court,  introduced  in  re-examination,  the  adverse 
party  may  further  cross-examine  upon  that  matter* 

Examinatioii-in-chief.— Every  litigant  is  entitled  himself  to  eza* 
mine  the  witnesses  who  can  give  evidence  in  support  of  his  case, 
4n  order  that  he  may  hring  out  the  necessary  information  as  fully 
as  he  thinks  possible,  and  in  the  form  which  he  considers  most 
favourable  to  himself.  It  follows  that  evidence  given  when  the 
party  never  bad  the  opportunity  to  examine  is  not  legally  admis- 
sible as  evidence. 

Bight  to  cross-examine.— It  is  a  well-known  rule  of  law  that  aU 
witnesses  examined-in-chief,  or  sworn,  are  subject  to  cross-exami- 
nation.   The  right  to  cross-examine  an  adversary's   witness  is   in 
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accordanoe  with  the  elementary  principles  of  judicial  procedure,  and 
the  Evidence  Act  provides  for  a  cross-examination  as  part  of  the 
record  of  evidence  taken  in  a  judicial  proceeding.  "  It  is  by  no 
means  necessary  that  the  witness  should  have  been  actually  ezami- 
ued-in-chief ;  for,  if  he  has  been  intentionally  called  and  sworn,  and 
is,  moreover,  a  competent  witness,  the  opposite  party  has,  in  strict- 
ness, a  right  to  cross-examine  him,  though  the  party  calling  him 
has  declined  to  ask  a  single  question.  Where  witnesses  are  simply 
called  to  speak  to  the  character  of  a  prisoner,  it  is  not  usual  to  cross- 
examine  them,  excepting  under  special  circumstances  ;  but  no  rule 
of  law  expressly  forbids  this  course.  Where  any  person,  whether 
he  be  a  party  to  the  proceedings  or  not,  has  made  an  affidavit  which 
has  been  filed  for  the  purpose  of  being  used  before  the  Court,  he 
becomes  liable  to  cross-examination,  and  he  cannot  be  exempted 
from  liability  by  the  subsequent  withdrawal  of  the  affidavit."^ 

Limits  of  cross-examination.— '^  The  cross-examination  is  not 
limited  to  the  matters  upoa  which  the  witness  has  already  been 
examined-in-chief,  but  extends  to  the  whole  case  ;  and,  therefore,  if 
a  plaintiff  calls  a  witness  to  prove  the  simplest  fact  connected  with 
his  case,  the  defendant  is  at  liberty  to  cross-examine  him  on  every 
issue,  and  by  putting  leading  questions  to  establish,  if  he  can,  his 
entire  defence.  So  far  has  this  doctrine  been  carried,  that  even  where 
it  was  requisite  that  the  substantial,  though  not  the  nominal,  party 
in  the  cause  should  be  called  by  his  adversary,  for  the  sake  of  formal 
proof  only,  it  was  held  that  he  was  thereby  made  a  witness  for  all 
purposes,  and  might  be  cross-examined  as  to  the  whole  case.  In 
America,  however,  the  Supreme  Court  has  determined  that  a  party 
has  no  right  to  cross-examine  any  witness  exoept  as  to  circumstances 
connected  with  matters  stated  in  his  direct  examination  ;  and  that 
if  he  wishes  to  examine  him  respecting  other  matters,  he  must  do  so 
by  making  him  his  own  witness  and  by  calling  him  as  such  in  the 
subsequent  progress  of  the  cause."  Vide  Qt*een  v.  I$kan  Dutt^ 
6  B.  L.  B.  App.  88. 

Questions,  lawful  in  cross-examination.— (a).  Besides  questions 
relating  to  relevant  facts,  a  witness  may  further  be  asked  in  cross- 
examination  questions  intended  to  test  his  veracity,  to  discover 
who  he  is  and  what  is  his  position  in  life,  and  to  shake  his  credit 
by  injuring  his  character.     Vide  sec.  146  post, 

(6).  The  moment  a  witness  begins  to  give  evidence  which  is  inad- 
missible, he  should  be  stopped  by  the  Court.  It  is  not  safe  to  rely 
6n  a  subsequent  exhortation  to  the  jury  to  reject  the  hearsay  evidence 

•  Vide  Taylor,  sec.  1429. 
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and  to  decide  on  the  l^gal  evidence  alone — Quemi  ▼.  Pitamb€W  Sardart 
7  W,  R.  Cr.  26, 

Object  and  use  of  OroBS-ezaminatioiL— The  essence  of  cross- 
examiuation  is,  that  it  is  the  interrogation  by  the  advocate  of  one 
party  of  a  witness  called  by  his  adversary  with  the  object  either  to 
obtain  from  such  witness  admissions  favourable  to  his  cause  or  to 
discredit  him.  Cross-examination  is  the  most  effective  of  all  means 
ior  extracting  truth  and  exposing  falsehood.*  The  following  passage 
of  Quintilian  from  his  Inst.  OraU^  lib.  v,  Ch.  7,  De  Tc^tibus  is 
worthy  of  careful  study.  He  says  :  "  In  dealing  with  a  witness  who 
is  to  be  compelled  to  speak  the  truth  against  his  will,  the  greatest 
success  consists  in  drawing  out  what  he  wishes  to  keep  back.  This 
can  only  be  done  by  repeating  the  interrogation  in  greater  detail. 
He  will  give  answers  which  he  thinks  do  not  hurt  his  cause  ;  and 
afterwards,  from  many  things  which  he  will  have  confessed,  he  may 
be  led  into  such  a  strait  that  what  he  will  not  say,  he  cannot  deny. 
For,  as  in  an  oration,  we  generally  collect  scattered  proofs,  which 
idngly  do  not  appear  to  press  on  the  accused,  yet,  by  being  put 
together,  prove  the  charge.  So  a  witness  of  thia  sort  should  be  asked 
many  things  as  to  what  went  before— what  oame  after—as  to  place, 
time,  and  persons,  and  other  things,  so  that  he  may  foil  upon  some 
*  answer  after  which  he  must  necessarily  either  confess  what  is  desired, 
or  contradict  his  former  statements.  If  this  does  not  happen,  it  may 
become  apparent  that  he  will  not  speak,  or  he  may  be  drawn  out 
and  detected  in  some  falsehood  foreign  to  the  cause  ;  or  by  being  led 
on  to  say  more  than  the  matter  requires  in  favour  of  the  accused, 
the  Judge  may  be  led  to  suspect  him,  which  will  damage  his  cause  not 
less  than  if  he  had  spoken  the  truth  against  the  accused.  It  some« 
times  happens  that  the  testimony  given  by  a  witness  is  inconsisteut 
with  itself.  Sometimes  (and  that  is  the  more  fluent  case)  one 
witness  contradicts  another.  A  skilful  interrogation  may  produce  by 
art  that  which  usually  happens  accidentally.  Apart  from  the  cause, 
witnesses  are  usually  asked  many  questions  which  may  be  nsefal, 
as  to  the  lives  of  other  witnesses,  as  to  their  own  character  and 
position,  any  crimes  they  have  committed,  their  friendship  or  enmity 
to  the  parties, — in  the  answers  to  which,  they  may  either  make  some 
useful  admission,  or  be  detected  either  in  a  falsehood  or  the  desire  of 
injuring  the  opposite  party." 

Bigbt  of  co-aceoBed  to  cross-examine  witness  callad  by  anotliar 
co-accnsed.— ^a).  In  the  case  of  Ram  Chand  Chatterji  v.  Hanif 
Sheikhy  I.  L.  R.  21  Cal  401,  Trevelyan  and  Bampini  JJ.  observed  : 

«  Vide  Mter  Buiad  AU  Khan,  Newat  Too{fukar  DqwIo,  B^adocr  t.  JUUia  KoAtenaih 
IkM,  6  W.  R.  181. 
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^  We  think  there  might  be  many  cases  of  failure  of  justice  if  a  co- 
accused  were  not  allowed  to  cross-examine  witnesses  called  by  a 
person  whose  case  was  adverse  to  his,  for  the  effect  might  be,  practi- 
cally, that  a  Court  might  act  upon  evidence  which  was  not  subjected 
to  cross-examination.  The  Evidence  Act  gives  a  right  to  cross- 
examine  witnesses  called  by  the  adverse  party." 

Right  to  croaa-examine  witness  called  by  the  Oonrt.— A  witness 
called  by  the  Court  is  liable  to  be  cross-examined  by  any  of  thi»- 
parties  to  a  suit  Vide  (1)  Tariny  Cham  Chowdhry  v.  Sijaroda 
Sundari  Dasii^  11  W.  R  146  ;  (2)  Ourudass  Ray  v.  Greedhur  Sen^ 
11  W.  R.  110 ;  (3)  Sharfarat  Mollah  v.  Dhunnoo,  16  W.  B.  257. 

Bight  of  accused  persons  to  recall  and  cross-examine  witnesses 
for  the  prosecntion.--(a).  When  a  charge  has  been  framed  and  the 
defendant  put  on  his  defence,  he  has  a  right  to  have  the  witnesses 
for  the  prosecution  recalled  for  the  purpose  of  cross-examination. 
Vide  (1)  J.  R.  BdUioe  v.  Queen,  19  W.  E.  Cr.  63 ;  (2)  In  the 
matter  of  Thakoar  Dydl  Sen,  17  W.  R  Cr.  61  ;  (3)  Queen  v. 
MuseumtU  Itioarya,  22  W.  R.  Cr.  14  ;  (4)  Nobin  Chunder  Banerji^ 
Petitioner,  26  W.  R.  Cr.  32  ;  (6)  Queen  v.  Ram  Kiehen  Ealwai^ 
26  W.  R.  Cr.  48  ;  (6)  TaUwri  Venhayya  v.  Queen,  L  L.  R.  4  Mad.  130  ; 
(7)  Queen  v.  Amiraddin  Fakir,  21  W.  R.  Cr.  29  ;  (8)  Khwrruckdhari  . 
Singh,  22  W.  R.  Cr.  44. 

(6).  In  the  case  of  Empress  v.  Baldeo  Sahai,  I.  L.  B.  2  AIL, 
Spankie  J.  held  that  the  accused  has  the  right  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution  at  any  time  while  he  is 
engaged  in  his  defence  and  before  his  trial  is  concluded.  But  in  the 
case  of  Sheikh  Faiz  Ali,  I.  L.  R  7  Cal.  28,  it  was  held  that  the  right . 
of  an  accused  person  to  recall  and  cross-examine  the  witnesses  for 
the  prosecution  must  be  exercised  at  the  time  when  the  charge  is 
read  over  and  explained  to  him,  and  if  not  exercised  at  the  time,  it 
cannot  afterwards  be  insisted  on,  although  it  is  in  the  discretion  of 
the  Magistrate  to  recall  the  witnesses,  if  he  thinks  fit. 

(e).  In  the  case  of  Nilkant  Singh  y.  Qtteen-Empress,  L  L.  R. 
20  CaL  469,  Pigot  and  Hill  J  J.  held  that  there  is,  under  sec  267  of 
the  Criminal  Procedure  Code,  no  absolute  right  of  cross-examination, 
which  would  enable  the  accused  to  recall  and  cross-examine  the 
witnesses  for  the  prosecution,  at  any  stage  of  the  case,  no  matter 
how  completely  and  fully  they  have  already  been  cross-examined.  If 
the  prayer  for  recall  be  rejected,  the  party  who  thinks  himself 
aggrieved  is  bound  to  show  that  the  ends  of  justice  have  been  in 
sonM  way  frustrated  in  consequence  of  the  refusal  to  recall  the 
witnesses. 
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InadmiBsibility  of  depositions  of  witnesses  whom  the  adrene 
j^arty  had  no  opportunity  of  cross-examining.— (a).  The  test  for 
determining  whether  the  depositions  of  witnesses,  who  are  absent  <ir 
who  have  been  examined  in  a  former  suit,  can  be  received  is  whether 
the  party  against  whom  they  are  to  be  used  had  the  power  to  cross- 
examine.  If  he  could  not  have  cross-examined,  the  depositions  of 
the  witness  ought  not  to  be  admitted  against  him — Meer  Sujad  AU 
Khan,  Nawah  Zoolfukojr  Dowla  Bakadoor  v.  Lalla  KashinatA  Dasi^ 
6  W.  R  181. 

(&).  Evidence  taken  in  the  absence  of  a  defendant  at  an  ex-parU 
hearing  cannot  be  used  against  him  on  a  retrial— ^m  Buksh  LaU 
V.  Kishoree  Mokun  Saha^  12  W.  R.  131.  * 

(c).  As  a  general  rule,  evidence  is  not  legally  admissible  against 
a  party,  who,  at  the  time  it  was  given,  had  no  opportunity  of 
cross-examining  the  witnesses,  or  of  rebutting  their  testimony  by 
other  evidence — Oorachand  Sirkar  v.  Ram  Narain  C/uwdhari^  9 
W.  R.  587.  Vide  also  Eadha  Jiban  MuBtafi  y.  Taramani  Dam, 
12  Moo.  1.  A.  380. 

.  {d).  A,  B  and  C  having  been  charged  with  murder  before  a 
Magistrate,  two  vakils  presented  their  vakalatnamas,  and  applied  to 
be  allowed  to  conduct  the  defence  of  the  accused.  The  Magistrate 
refused  permission,  and  after  recording  the  depositions  of  the  witnesses 
committed  the  accused  to  take  their  trial  before  the  Sessions  Court.  In 
the  Court  of  the  Magistrate  the  only  material  evidence  for  the  prose- 
cution was  that  of  three  witnesses,  who,  on  being  examined  in  the 
Sessions  Court,  denied  all  knowledge  of  the  facts  to  which  they  had 
deposed  before  the  Magistrate.  The  Sessions  Court,  disbelieving 
the  statements  made  in  his  Court,  thereupon,  under  sec.  249  of  the 
Code  of  Criminal  Procedure,  used  the  previous  depositions  as 
evidence  in  the  case,  and  mainly  upon  these  convicted  the  accused. 
On  appeal,  it  was  urged  that  the  previous  depositions  ought  not  to 
have  been  used  as  evidence  in  the  case,  as  the  Magistrate  had 
refused  to  allow  their  pleaders  to  appear  and  cross-examine  the 
.witnesses  who  made  the  depositions.  Jackson  and  Tottenham  JJ. 
held  that  there  was  no  force  in  the  objectiop,  observing  :  *'  It  does  not 
appear  that  the  pleaders  who  were  retained  by  the  accused  made 
any  attempt  to  cross-examine  the  witnesses,  for  they  might  have 
-suggested  to  the  accused  the  proper  questions  to  be  put  to  the  wit- 
nesses ;  nor  in  fact  are  we  disposed  to  think  that  at  that  stage  of 
the  proceedings,  cross-examination,  if  resorted  to,  would  have  been 
of  any  benefit  to  the  accused.  Very  probably  it  would  not,  the 
Court  thinks,  have  been  resorted  to  at  all."  In  re  Dharu  Mundulj 
6  C.  L.  R.  53.    The  reasoning  of  their  Lordships  does  not  seem  to  us 
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to  be  at  all  sound.  There  is  no  express  legislation,  which  cripples 
in  the  way  indicated  above  the  well-recognised  right,  which  an  accused 
person  possesses  of  cross-examining  a  witness  who  deposes  against 
him,  and  the  decision  is  evidently  against  the  principle  inunciated  in 
this  section  and  sea  33  ante.  It  has  been  held  in  the  case  of  Queeri^ 
£mpre$8  v.  Sagal  Samba  Sahaif^  I.  L.  R  21  Cal.  642,  that  an  accused 
person  has  the  right  to  cross-examine  witnesses  for  the  prosecution 
after  their  examination  at  the  judicial  inquiry  before  the  Magistrate 
previous  to  commitment  To  deprive  an  accused  person  of  this 
invaluable  right  on  such  grounds  as  are  mentioned  in  the  judgment 
under  review  would  not  be  consonant  with  the  just  and  equitable 
principles  of  our  criminal  jurisprudence.  Before  the  passing  of  the 
Evidence  Act,  their  Lordships  of  the  Calcutta  High  Court,  in  the 
case  of  Meer  Svjad  AH  Khan^  Nawah  Toolfuka  Dowla  Bahadoor  v. 
LaUa  Kashi  Natk  Dau,  6  W.  R.  181,  said  that  the  test  for  deter^ 
mining  whether  the  depositions  of  witnesses,  who  are  absent,  or  who 
have  been  examined  in  a  former  suit,  can  be  received  is  whether  the 
party  against  whom  they  are  to  be  used  had  the  power  to  cross- 
examine.  If  he  could  not  have  cross-examined,  the  deposition  of  the 
witness  ought  not  to  be  admitted  against  him.  The  case  under  review 
would  not  stand  the  test. 

Orofls-examiiiatioii  of  witnesses  by  the  Oonrt.— It  is  not  the 
province  of  the  Court  to  examine  the  witnesses,  unless  the  pleaders 
on  either  side  have  omitted  to  put  some  material  question  or  questions  ; 
and  the  Court  should,  as  a  general  rule,  leave  the  witnesses  to  the 
pleaders  to  be  dealt  with,  as  laid  down  in  this  section —/ti  the  matter  of 
Noor  Bux  Kasi,  I.  L.  R.  6  CaL  279.  In  this  case  their  Lordships 
(Qarth  C.  J.  and  Maclean  J.)  remarked  :  *^  We  find  that,  on  the  exami* 
nation-in-ohief  being  finished,  the  Judge  questioned  almost  all  the 
winesses  at  considerable  length  upon  the  very  points  to  which  he 
must  have  known  that  the  cross-examination  would  certainly  and 
properly  be  directed,  the  result  of  this,  of  course,  was  to  render  the 
cross-examination  by  the  prisoner's  pleaders  to  a  great  extent  in- 
effective, by  assisting  the  witnesses  to  explain  away  in  anticipation 
the  points  which  might  have  afforded  proper  ground  for  useful  cross- 
examination.'* 

01d6ct  of  re-axaminatioiL—**  The  proper  object  of  re-exami-- 
nation  is  to  draw  forth  an  explanation  of  the  meaning  of  the 
expression  used  by  the  witness  on  cross-examination  ;  and  also  of  the 
motive  or  provocation  which  induced  him  to  use  them  ;  to  clear  up 
evident  misconceptions  and  errors  committed  by  him  while  under 
examination ;  and  to  explain  new  facts  which  have  come  out  on 
cross-examination."— Field,  5th  Ed.,  631. 
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139.  A  person  summoned  to  produce  a  document 

CroBs^xami-    docs  not  bccome   a   witness   by  the 

::iV^"to 'p^::    n^ere  fact  that  he   produces   it,   and 

A  document.  cannot  be  cross-examined  unless  and 

until  he  is  called  as  a  witness. 

The  raid  oontaiDed  in  tbia  section  is  in  accordance  with  the  prac-* 
tioe  under  the  English  law.  The  section  applies  equally  to  civil 
and  criminal  prooeedinga  A  witness  summoned  to  produce  a  docu- 
ment need  not  attend  personally.  Vide  sec.  164  of  the  Civil  Procedure 
Code. 

witneBsesto  ^^^'  Witnesses  to  character  may 
<'****'*«*«^-  be  cross-examined  and  re-examined. 

The  practice  in  England  is  not  to  cross-examine  witnesses  to  the 
character  of  parties,  unless  there  is  some  specific  charge  on  which 
to  found  a  cross-examination,  or  at  least  without  giving  notice  of 
an  intention  to  cross-examine  them  ;  but  there  is  no  rule  which 
forbids  the  cross-examination  of  such  witnesses. 

141.  Any  question  suggesting  the  answer  which 
T    ^.  the  person  putting  it  wishes  or  ex- 

Jjetding    ques*  .  . 

tioiifl.  pects  to  receive,  is  called  a  leading 

question. 

Questions  suggesting  disputed  foots  as  to  which  the  witness  is  to 
testify  would  come  under  the  category  of  leading  questiona  Vide 
Step.  Dig.,  Art  128.  A  question  may  be  leading,  though  made  in  the 
eommon  idtemative  form  <<  whether  or  not,"  &o. 

Test  of  a  Leading  QuestioiL—It  is  sometimes  said  that  the  test  of 
a  leading  question  is,  whether  an  answer  to  it  by  *  yes  *  or  *  no '  would  be 
conclusive  upon  the  matter  in  issue  ;  but  although  all  such  questions 
nndoubtedly  come  within  the  rule,  it  is  by  no  means  limited  to  them. 
It  should  never  be  forgotten  that '  leading '  is  a  relative,  not  an  abso- 
lute term.  There  is  no  such  thing  as  leading  in  the  abstract— for  the 
identical  form  of  question,  which  would  be  leading  of  the  grossest 
kind  in  one  case  or  state  of  facts,  might  be  not  only  unobjectionable, 
but  the  very  fittest  mode  of  interrogation  in  another.* 

Qnestion  when  ohjectionable  as  Leading.— A  question  is  objec- 
tionable as  leading  when  it  suggests  the  answer,  not  when  it  merely 

*  Fide  Best,  8th  Ed.,  5f  1,  6M. 
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directs  the  attention  of  the  witness  to  the  iubject  respecting  which 
he  is  questioned.  In  order  to  object  properly  or  successfully  to 
questions  as  leading  an  accurate  idea  of  what  a  leading  question  is, 
should  be  formed.  In  the  case  of  Nicholls  v.  Dowding  and  Kemp,  1 
Btarkies'  Nisi  Prius  Rep.,  81,  Lord  £llenborough  observed  :  '*  I  wish 
that  objection^  to  questions,  as  leading,  might  be  a  little  better  con- 
sidered before  they  are  made.  It  is  necessary  to  a  certain  extent  to 
lead  the  mind  of  the  witness  to  the  subject  of  inquiry.  If  questions 
be  asked  to  which  the  answer  '  yes  'or  *  no '  would  be  conclusive,  they 
would  certainly  be  objectionable  ;  but,  in  general,  no  objections  are 
more  frivolous  than  those  which  are  made  to  questions  as  frivolous." 

142.  Leading  questions  must  not,  if  objected  to 
When  they  must     ^7  ^^^  adverse  party,  be  asked  in  an 
not  be  Mked.  examination-in-chief,  except  with  the 

permission  of  the  Court.  The  Court  shall  permit 
leading  questions  as  to  matters  which  are  introduc- 
tory or  undisputed,  or  which  have,  in  its  opinion, 
been  already  suflSciently  proved. 

Purport  of  the  Seetion.— "  As  soon  as  the  witness  has  been  duly 
sworn,  it  is  the  province  of  the  party,  by  whom  he  is  produced  to 
Examine  him.  This  is  called  his  direct  ejeaminattoti,  or  his  examina' 
tion-vn-chief ;  and  in  this  examination,  leading  queetians^  that  is 
questions  which  suggest  to  the  witness  the  answer  desired,  or  which, 
embodying  a  material  fact,  admit  of  a  conclusive  answer  by  a  simple 
negative  or  affirmative,  are  not,  in  general,  allowed  to  be  put  Still, 
this  rule  must  be  understood  in  a  reasonable  sense  ;  for,  if  it  were  not 
allowed  to  approach  the  points  at  issue  by  such  questions,  the  exami- 
nation would  be  most  inconveniently  protracted.  To  abridge  the 
proceedings,  and  bring  the  witness,  as  soon  as  possible,  to  the  material 
points  on  which  he  is  to  speak,  the  counsel  may  lead  him  on  to  that 
length,  and  may  recapitulate  to  him  the  acknowledged  foots  of  the 
Case,  which  have  been  already  established.  The  rule,  therefore,  is  not 
applied  to  that  part  of  the  examination,  which  is  merely  introductory 
of  that  which  is  material  With  respect  even  to  material  points, 
the  Judge,  in  his  discretion,  will  sometimes  allow  leading  questions  to 
be  put  in  a  direct  examination  ;  as,  for  instance,  where  the  witness, 
by  his  oonduct  in  the  box,  obviously  appears  to  be  hostile  to  the 
party,  producing  him,  or  interested  for  the  other  party,  or  unwilling 
to  give  evidenoe.  Indeed,  if  the  witness  stand  in  a  situation,  which, 
of  neoeesity,  makes  him  adverse  to  the  party  calling  him,  as,  if  he  be 
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a  defendant  whom  the  plaintiff  wishes  to  examine,  leading  questiona, 
it  seems,  be  asked  him  as  a  matter  of  right." — Taylor,  6th  Ed.,  1213. 

Beason  of  the  Rule.—"  The  chief  rule  of  practice  relative  to  the 
interrogation  of  witnesses  is  that  which  prohibits  leading  questions, 
t.«.,  questions  which  directly  or  indirectly  suggest  to  the  witoees  Uio 
answer  he  is  to  give.  The  rule  is,  that  on  material  points  a  partj 
must  not  lead  his  own  witnesses,  but  may  lead  those  of  his  adversary; 
in  other  words,  that  leading  questions  are  allowed  in  cross-examina- 
tion, but  not  in  examination-in-chief.  This  seems  based  on  two 
reasons :  First,  and  principally,  on  the  supposition  that  the  witness 
has  a  bias  in  favour  of  the  party  bringing  him  forward,  and  hostile 
to  his  opponent.  Secondly,  that  the  party  calling  a  witness  has  an 
advantage  over  his  adversary,  in  knowing  beforehand  what  the  witoess 
^^ill  provd,  or  at  least  is  expected  to  prove  ;  and  that,  consequently, 
if  he  were  allowed  to  lead,  be  might  interrogate  in  such  a  manner  as 
to  extract  only  so  much  of  the  knowledge  of  the  witness  as  would  be 
favourable  to  his  side,  or  even  put  a  fal  se  gloss  upon  the  whole.*^ 

Discretionary  power  of  the  Judge  to  relax  the  general  Bole.— 

The  Judge  has  a  discretionary  power  of  relaxing  the  general  rule, 
whenever,  and  under  whatever  cii^umstances,  and  to  whatever  extent^ 
he  may  think  fit,  though  the  power  should  only  be  exercised  so  hr 
%»  the  purposes  of  justice  plainly  req«ire.t  It  is  entirely  a  question 
for  the  presiding  Judge  to  decide  whether  or  not  the  examination 
is  being  conducted  fairly,  and  to  allow  or  disallow  leading  questions 
t^B  the  case  may  be. 

Ezoeptions  to  the  Bnle  against  Leading.— The  section  distinctly 
lays  it  down  that  the  Court  shall  permit  leading  questions  as  to 
matters  which  are  (1)  introductory,  (2)  undisputed^  or  (3)  mJficienUy 
proved.  (4)  If  the  witness  is  hostile  to  the  party  calling  him,  the 
Judge  may,  in  his  discretion,  allow  such  party  to  lead  the  witness. 
{Vide  section  154  post).  The  English  text-writers  mention  the 
fbllowin:;  cases  in  which  leading  q  uestions  have  usually  been  allowed 
in  examination-in-chief. 

(A).  Incases  of  want  of  recollection.— 1.  A  witness  will  occa- 
sionally be  allowed  to  be  led,  where  an  omission  in  his  testimony 
is  evidently  caused  by  want  of  recollection^  which  a  suggestion  may 
assist-l 

2.  When  a  witness  stated  that  he  could  not  recollect  the  names 
of  a  firm,  so  as  to  repeat  them  without  suggestion,  but  thought  that 

•  VidA  Best,  8th  B<L,  601. 
t  Vide  Taylor,  6th  Ed.,  1216. 
t  Tick  IWylor,  6th  B<L.  1814. 
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he  might  poaaiblj  reoognise  them,  if  suggested,  this  was  permitted 
to  be  doDe.^ 

3.  Where,  from  the  nature  of  the  case,  the  mind  of  the  witness 
cannot  be  directed  to  the  subject  of  inquiry  without  a  particular 
specification  of  it,  as,  where  he  is  called  to  contradict  another  re- 
specting the  cootents  of  a  lost  letter,  and  cannot,  off-hand,  recollect 
all  it»  conteots^  the  particular  passage  may  be  suggested  to  him,  at 
least  after  his  unaided  memory  has  been  exhausted.^ 

(B).  For  purposas  oi  Identification.— For  the  purpose  of  identify- 
ing persons  or  things,  the  attention  of  the  witness  may  be  directly 
pointed  to  them.  Thus,  it  would  be  perfectly  regular  to  point  to  th» 
accused,  and  ask  a  witness  if  that  is  the  person  to  whom  his  evidence^ 
relates  ;  but  in  a  criminal  trial,  where  the  question  turns  on  identity^ 
the  safest  course  would  be  to  tell  the  witness  to  look  rmmd  the  Court 
and  say  if  he  there  saw  the  person  of  whom  he  was  speaking,  be- 
cause, if  the  witness  oan^  unassisted,  single  oat  the  accused,  his  testi- 
mony will  have  more  weight. 

(0).  For  purposes  of  Oontradiction.— Where  one  witness  is  called 
to  contradict  another  as  to  expressions  used  by  the  latter,  but 
which  he  denies  hanng  used,  counsel  are  permitted  to-  ask  directly  : 
Did  the  other  witness  use  such  and  such  expressions  ?  The  object 
of  relaxing  the  general  rule  being  simply  to  exclude  the  mind  of  th» 
other  parts  of  the  conversation,  which  would  not  be  admissible. 

(D).  To  witness  of  tender  years.— The  Court  will  sometimes 
allow  a  pointed  or  leading  question  to  be  put  to  a  witness  of  tender 
years,  whose  attention  cannot  otherwise  be  called  to  the  nuitter 
under  investigation. 

wheatheymay  ^^3.  Leading  questions  may  be 
be  Mked.  asked  in  cross-exaininatioa. 

Leading  Qaestions  in  Oross-ezamination.— (a).  The  Judge  may 
not  stop  leading  questions  being  put  in  cross-examiiuition  to  a  wit- 
ness who  shows  an  obvious  bias  against  the  party  who  calls  him, 
and  in  favour  of  the  cross-examiner  ;  but  he  is  at  liberty  to  intimate 
that,  on  the  circumstances  <rf  the  case,  the  witness  should  be  left 
to  tell  his  own  story,  and  if  this  intimation  is  not  complied  with, 
to  take  it  into  account  in  estimating  the  value  of  the  evidence.  "  If 
the  witness  should  display  a  zeal  against  the  party  cross-examining 
him,  great  latitude  with  regard  to  leading  questions  may,  with  pro- 
priety, be  admitted.    But  if,  on  the  other  hand,  he  betrays  a  desire 

•  rw<  Tfcjlor,  «th  Kd.,  mZ  " 
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to  serve  the  party  who  cross-examines  him,  although  the  Gomrt  will 
not  in  general  interfere  to  prevent  the  ooansel  from  putting  leading 
questions,  yet  it  has  been  rightly  observed,  that  evidence  obtained 
in  this  manner  is  very  unsatisfactory  and  open  to  much  remark.'^ 

(by  In  the  case  of  R.  v.  Hardy,  24  How.  St  Tr.  765,  Mr.  Justice 
BuUer  observed  :  "  You  may  lead  a  witness,  upon  cross-ezaminatioDf 
to  bring  him  directly  to  the  point,  as  to  the  answer  ;  but  you  cannot 
go  the  length  of  putting  into  the  witness's  mouth  the  very  words 
he  is  to  echo  back  again.** 

(c).  In  a  later  case,  Alderson  B.  said :  ''I  apprehend  you  may 
put  a  leading  question  to  an  unwilling  witness,  on  the  ezamination- 
in-chief,  at  the  discretion  of  the  Judge  ;  but  you  may  put  a  leading 
question  in  cross-examination,  whether  a  witness  be  unwilling  or 
not"— ParKn  v.  J^oon,  T.  C.  and  P.  406. 

(rf).  Mr.  Taylor  observes  :  "  With  respect  to  the  mode  of  conduct- 
ing a  cross-examination,  it  is  admitted  on  all  hands,  that  leading 
questions  mai/y  in  general,  be  asked,  but  this  does  not  mean  that 
the  counsel  may  go  the  length  of  putting  the  very  words  into  the 
mouth  of  the  witness,  which  he  is  to  echo  back  again  ;  neither  does 
it  sanction  the  putting  of  a  question,  which  assumes  that  &cts  have 
been  proved,  which  have  not  been  proved,  or  that  particular  answers 
have  been  given  contrary  to  the  fact  The  rule  ought  also  to  re- 
ceive some  fiirther  qualification,  where  the  witness  is  evidently  hostile 
to  the  party  calling  him  ;  for,  although  it  appears  in  one  case,  to 
have  been  laid  down,  that  leading  questions  may  always  be  put  in 
cross-examination,  whether  a  witness  be  unwilling  or  not,  some  re- 
striction should  surely  be  imposed,  where  the  witness  betrays  a 
vehement  desire  to  serve  the  cross-examining  party.  It  is  no  answer 
to  say  that  the  party,  who  originally  called  the  witness,  has  brought 
the  evil  on  his  own  head  ;  for,  a  fraudulent  witness  might  purposely 
conceal  his  bias  in  favour  of  one  party,  and  thus  induce  the  other 
to  call  him ;  or  he  might  be  an  attesting  witness  or  other  person 
whom  it  was  necessary  to  examine  in  order  to  establish  some  tech- 
nical part  of  the  case.  To  allow  such  a  witness  to  have  the  favourable 
answers  suggested  to  him  through  the  medium  of  leading  questions 
would  be  obviously  unjust,  though,  no  doubt,  this  special  evil  is 
now  capable  of  being  materially  mitigated,  whether  at  Nisi  Prias, 
'Criminal  Courts,  by  the  rule  which  entitles  the  oouuael, 
e  case  on  either  side,  to  sum  up  the  evidence,  and  to 
le  unsatisfactory    nature   of  any  testimony  thus  pro- 


•  Vid€  Roaco«,  9th  Bd.,  148. 
t  Vide  Taylor,  1240. 
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(e).  Id  America,  the  Judge,  in  bis  discretion,  may  prohibit  leading 
questions  from  being  put  to  an  adversary's  witness,  who  shows  a 
strong  interest  or  bias  in  favour  of  the  cross-examining  party,  and 
needs  only  an  intimation  to  say  whatever  is  most  favourable  to  his 
cause.     Vid€  Moody  v.  Rowtill,  17  Pick.  498. 

144.  Any  witness  may  be  asked,  whilst  under 
examination,  whether  any   contract. 

Evidence  SB  to  i  t  .   .  4» 

matters  in  writ-  grant  or  othcr  disposition  of  property, 
*°*^*  as   to  which   he  is  giving  evidence, 

was  not  contained  in  a  document,  and  if  he  says 
that  it  was,  or  if  he  is  about  to  make  any  statement 
as  to  the  contents  of  any  document,  which,  in  the 
opinion  of  the  Court,  ought  to  be  produced,  the 
adverse  party  may  object  to  such  evidence  being 
given  until  such  document  is  produced,  or  until 
facts  have  been  proved  which  entitle  the  party  who 
called  the  witness  to  give  secondary  evidence  of  it. 

Explanation. — A  witness  may  give  oral  evidence 
of  statements  made  by  other  persons  about  the 
contents  of  documents  if  such  statements  are  in 
themselves  relevant  facts. 

Illusti'ation. 

The  question  is,  whether  A  assaulted  B.  C  deposes  that  he 
heard  A  say  to  D — '  B  wrote  a  letter  accusing  me  of  theft,  and  I 
will  be  revenged  on  him.'  This  statement  is  relevant,  as  showing 
A's  motive  for  the  assault,  and  evidence  may  be  given  of  it, 
though  no  other  evidence  is  given  about  the  letter. 

Scope  of  the  Section.— This  section  merely  points  out  the  manner 
in  which  the  provisions  of  sections  91  and  92  as  to  the  exclusion  of 
oral  by  documentary  evidence  may  be  enforced  by  the  parties  to  the 
suit  The  explanation  shews  that  oral  evidence  of  statements  made 
by  other  persons  about  the  contents  of  documents  may  be  given,  if 
such  statements  are  in  themselves  relevant  facts.  When  a  statement 
is  a  fact  in  issue,  the  proof  of  it  is  not  to  be  regarded  as  the  proof 
of  the  document,  and  oral   testimony  in   such    a  case  does  not 
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contFaTODQ  sections  64  and  65  of  the  Act  Explanation  3  of  section  91 
makes  it  clear. 

'The  adyena  party  may  oliject.'— This  clause  implies  that  if 
any  inadmissible  statement  is  allowed  to  go  in  without  objection,  no 
objection  on  the  ground  of  its  inadmissibility  may  be  taken  at  later 
stages  of  the  case.  In  criminal  cases,  section  256  of  Act  X  of  1882 
declares  it  to  be  the  duty  of  the  Judge,  tit  his  ducrttion^  to  prevent  the 
production  of  inadmissible  emdenoey  whether  it  is  or  is  not  objected  to 
by  the  parties.  The  Code  of  Civil  Procedure  oontains  no  express 
provision  on  the  subject. 

145.   A  witness  may  be  cross-examined    as  to 
cro^-examins-    previous  statements  made  by  him  ia 
iutem^uT^'^'ilS     writing  or  reduced  into  writing,  and 
writing.  relevant  to  matters  in  question,  with- 

out such  writing  being  shown  to  him,  or  being 
proved  ;  but  if  it  is  intended  to  contradict  him  by 
the  writing,  his  attention  must,  before  the  writing 
can  be  proved,  be  called  to  those  parts  of  it 
which  are  to  be  used  for  the  purpose  of  contra- 
dicting him. 

Reason  of  the  Bnle.— It  is  certainly  relevant  to  put  to  a  witness 
any  question,  which,  if  answered  in  the  affirmative,  would  qualify  or 
contradict  some  previous  part  of  his  testimony  given  on  the  trial  of  the 
issue  ;  and  if  such  question  be  put,  and  be  answered  in  the  negative, 
the  opposite  party  may  then  contradict  the  witness,  and  for  this 
simple  reason,  that  the  contradiction  would  qualify  or  contradict  the 
previous  part  of  the  witness's  testimony,  and  so  neutralise  its  efiect. 
In  accordance  with  this  general  principle,  a  witness  may  be  cross- 
examined  as  to  a  former  statement  made  by  him  relative  to  the  subject* 
matter  of  the  oatuSf  and  inconsistent  with  his  present  testimony  ;  and 
if  he  either  denies,  or  does  not  distinctly  admit,  that  he  has  made 
such  statement,  proof  may  be  given  that  be  did  in  fact  make  it ;  but 
before  such  proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement.* 

Extent  of  the  Rule.— This  section  applies  equally  to  civil  as 
well  as  criminal  cases.    The  rule   herein  laid  down  applies  only  if 

•  Vide  Taylor,  «th  Bd.,  1261. 
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the  previous  statement  in  question  was  relevant  to  the  matter  in 
question.  The  cross-examining  counsel  may  ask  a  witness  about 
his  previous  statements  reduced  into  writing,  without  shewing  to  him 
the  document  which  contains  such  statements.  If  the  witness 
denies  that  he  has  made  them,  and  if  it  is  intended  to  contradict  him 
by  such  writing,  then,  in  the  first  place,  his  attention  must  be  drawn 
to  the  parts  of  the  former  writing,  which  are  to  be  used  for  the  pur- 
pose of  contradicting  him  ;  and  in  the  next  place,  the  writing  must 
be  proved  in  the  regular  way.  It  is,  however,  to  be  remembered  that 
no  question  respecting  any  fact  irrelevant  to  the  issue  can  be  put  to 
a  witness  for  the  mere  purpose  of  contradicting  him. 

Mode  of  contradicting  by  iirevioas  statements.— It  is  often 
important  that,  when  a  witness  is  under  cross-examination  as  to  his 
previous  statements,  the  fact  of  their  having  been  reduced  to  writing 
should  be  concealed  from  him.  It  is  only  reasonable,  however,  that 
When  he  has  given  his  answer,  he  should,  before  the  document,  which 
is  to  be  used  for  the  purpose  of  contradicting  him,  is  proved,  be 
allowed  to  see  it,  and  have  the  chance  of  correcting  himself.  Questions 
under  this  section  may,  with  the  permission  of  the  Court,  be  asked 
of  the  witness  by  the  party  who  called  him.  Sec.  154,  Cun. 
Ev.,  350. 

Police-Diaries.— (a).  Statements  of  witnesses  recorded  by  a  Police- 
officer  while  making  an  investigation  under  section  161  of  the  Code 
of  Criminal  Procedure  form  no  portion  of  the  Police-diaries  referred 
to  in  section  172,  and  an  accused  person  on  his  trial  has  a  right  to 
call  for  and  inspect  such  statements  and  cross-examine  the  witnesses 
thereon  :  (1)  Bikao  Khan  v.  Queen- Empess,  I.  L.  R.  16  Cal.  610  ; 
(2)  Mahomed  Ali  Eaji  v.  Queen-Empress^  I.  L.  R.  16  Cal.  612. 

(&}.  A  Police-officer  cannot,  by  entering  in  his  diary  kept  under 
section  1?2,  Criminal  Procediure  Code,  statements  of  witnesses 
recorded  by  him  under  section  161,  protect  them  from  such  use  as  the 
law  allows,  e,g,^  under  sections  145  and  159  of  the  Evidence  Act — 
Sheru  Sha  v.  Queen-Empress,  I.  L.  B.  20  Cal  642. 

(c).  If  Police-diaries  are  used  by  the  Police-officer  who  made  them 
to  refresh  his  memory,  or  if  the  Court  uses  them  for  the  purpose  of 
contradicting  such  Police-officer,  the  provisions  of  section  161  or  145, 
as  the  case  may  be,  shall  apply. 

What  statements  are  not  corered  by  the  Section.— (a).  A  was 
employed  by  B,  at  intervals  of  a  week  or  fortnight,  to  write  up  Ws 
aecount-books,  B  furnishing  him  with  the  necessary  information 
dther  orally  or  frt)m  loose  memoranda,  ffeld,  that  the  entries  so 
made  could  not  be  given  in  evidence  to  contradict  A,  under  this 
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section,  as  previous  statements  made  by  him  in  writing.  The  state- 
ments were  really  made,  not  by  A  but  by  B,  under  whose  instruc- 
tions A  had  written  them—Munchershaw  Betwiji  v.  The  Nem 
DkurufMey  Spinning  and  Weaving  Company^  I.  L.  R.  4  Bom.  676. 

{by  "  Mere  opinion  given  by  a  witness  on  some  former  occasion 
would  not  form  matter  for  contradicting  his  statement,  unless  the 
opinion  was  in  itself  a  matter  of  evidence.  As,  for  instance,  in  the 
case  of  opinion  on  handwriting,  question  of  science,  or  so  forth, 
the  witness  being  examined  as  an  expert.  Accordingly,  having  been 
asked  in  cross-examination  whether  on  a  former  occasion  he  had 
not  expressed  an  opinion  adverse  to  the  merits  of  the  side,  he  was 
then  supporting  by  his  testimony,  i>ts.,  '  that  the  defendant  had  not 
a  leg  to  stand  upon,'  and  having  denied  it,  evidence  in  contradic- 
tion of  the  denial  was  refused."—  G^oodeve,  268. 

When  the  writing  has  been  lost,  Ac.—"  The  Indian  Act,  like  the 
English,  is  silent  as  to  the  case  in  which  the  writing  itself  has  been 
lo»t  or  destroyed,  or  is  not  otherwiee  forthcoming.  It  is  apprehended, 
however,  that  in  such  a  case  the  ordinary  principle  would  apply,  and 
secondary  evidence  become  admissible ;  and  this  is  the  opinion  en- 
tertained by  English  text-writers  in  reference  to  the  clause  in  the 
English  Act"— Goodeve,  268. 

Previons  Verbal  Statements.— Previous  loerhal  statements  may  be 
proved  in  order  to  contradict,  if  only  they  be  relevent  to  the  issue 
(see  para.  3,  section  166  post).  The  Act  does  not  provide  whether 
the  witness's  attention  should  first  be  drawn  to  a  previous  verbal 
statement,  and  whether  he  should  be  asked  if  he  made  such  a  state- 
ment before  evidence  can  be  given  to  prove  such  statement ;  but  it 
seems  that  here  also  the  circumstances  of  such  previous  statement, 
sufficient  to  designate  the  particular  occasion,  ought  to  be  men- 
tioned to  the  witness,  and  he  ought  to  be  asked  whether  or  not  he 
made  such  a  statement 

When  the  witness  neither  denies  nor  admits  having  made  a 
former  Oontradictory  Statement.— The  Common  Law  Procedure 
Act  lays  down  the  procedure  to  be  adopted  in  such  cases,  in  section 
23,  which  runs  thus :  '<  If  a  witness,  upon  cross-examination  as  to 
a  former  statement  made  by  him  relative  to  the  subject-matter  of 
cause,  and  inconsistent  with  his  present  testimony,  does  not  dis- 
tinctly admit  that  he  has  made  such  statement,  proof  may  be  given 
that  he  did  in  fact  make  it ;  but  before  such  proof  can  be  given,  the 
circumstances  of  the  supposed  statement  sufficient  to  designate  the 
particular  occasion  must  be  mentioned  to  the  witness,  and  he  must* 
be  asked  whether  or  not  he  has  made  such  statement" 
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146.  When  a  witness  is  cross-examined,  he  raay, 
^    ^.      ,         in  addition  to   the   questions   herein- 

Queatioiia  law-  * 

fuimcroia-«xami-     before    referred    to,    be    asked    any 

Dation.  J  •  I'll        1 

questions  which  tend — 

(1)  To  test  his  veracity ; 

(2)  To  discover  who  he  is,  and  what  is  his 
position  in  life,  or 

(3)  To  shake  his  credit,  by  injuring  his  character, 
although  the  answer  to  such  questions  might  tend 
directly  or  indirectly  to  criminate  him,  or  might 
expose  or  tend  directly  or  indirectly  to  expose  him 
to  a  penalty  or  forfeiture. 

The  olject  of  8ectioii8 146  to  152.—''  The  object  of  these  sections 
is  to  lay  down  in  the  most  distinct  manner  the  duty  of  counsel  of 
all  grades  in  examining  witnesses,  with  a  view  to  shaking  their  credit 
by  damaging  their  character.  I  trust  that  this  explicit  statement 
of  the  principles,  according  to  which  such  questions  ought  or  ought 
not  to  be  asked,  will  be  found  sufficient  to  prevent  the  growth,  in 
this  country,  of  that  which  in  England  has,  on  so  many  occasions, 
been  a  grave  scandal  I  think  that  the  sections,  as  far  as  their 
substabce  is  concerned,  speak  for  themselves,  and  that  they  will  be 
admitted  to  be  sound  by  honourable  advocates  and  by  the  public.'' 
Speech  of  Sir  J.  F.  Stephen  on  the  passing  of  the  Bill. 

QnestioiiB  lawftil  in  OrosB-examination.— A  witness  should  not 
be  allowed  to  be  asked  questions  on  irrelevant  topics  for  the  mere 
purpose  of  contradicting  him  or  of  proving  contradictory  statements. 
Sur  J.  F.  Stephen  in  his  Digest,  pp.  196,  197,  says  :  "I  shall  not  believe, 
unless  and  until  it  is  so  decided  upon  solemn  argument,  that  by  the 
law  of  England  a  person  who  is  called  to  prove  a  minor  fact,  not  really 
disputed,  in  a  case  of  little  importance,  thereby  exposes  himself  to 
having  every  transaction  of  his  past  life,  however  private,  inquired  into 
by  persons  who  may  wish  to  serve  the  basest  pu]^>oses  of  fraud  or 
revenge  by  doing  so.  Suppose,  for  instance,  a  medical  man  were 
called  to  prove  the  fact  that  a  slight  wound  had  been  inflicted  and 
been  attended  to  by  him,  would  it  be  lawful,  under  pretence  of 
testing  his  credit,  to  compel  him  to  answer  upon  oath  a  series  of 
questions  as  to  his  private  affibirs  extending  over  many  years  and 
tending  to  expose  traosactioiis  of  the  most  delicate  and  secret  kindi 
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in  which  the  fortune  and  character  of  other  persons  might  be  in- 
volved.   If  this  is  the  law,  it  should  be  altered." 

It  is  clear  that  a  witness  is  not  to  have  his  whole  past  life  raked 
up  and  dragged  into  publicity  merely  because  he  comes  forward  in 
obedience  to  the  law  to  give  evidence  in  Court. 

147.  If  any   such  question  relates  to  a  matter 
When  witness     relevant  to  the  suit  or  proceeding, 

to  be    oompelled       .,  .    .  /»  i»  i_        j      j 

to  answer  the  provisions  01  soction  one  hundred 

and  thirty-two  shall  apply  thereto. 

Scope  of  tills  Section  and  of  Section  148.— In  addition  to  questions 
which  relate  to  relevant  matters,  a  witness  may  be  asked  questions 
mentioned  in  sec.  146.  If  any  such  question  relates  to  a  matter 
relevant  to  the  suit  or  proceeding,  the  provisions  of  sec  132  are  by 
this  section  declared  applicable  to  it.  If  the  question  is  as  to  a 
matter  relevant  only  in  so  far  as  affects  the  credit  of  the  witness  by 
injuring  his  chM*acter,  the  Court  is,  by  sea  148  post^  directed  to  decide 
whether  or  not  the  witness  is  to  be  compelled  to  answer,  and  may 
warn  the  witness  that  he  is  not  obliged  to  answer  it.  The  decision 
of  the  Court  as  to  whether  or  not  it  shall  compel  an  answer  is  to  be 
governed  by  the  considerations  declared  in  the  section.  When  there 
is  a  question  asked  as  to  which  the  answer  may  tend  to  criminate  a 
witness,  he  mf^y  object  that  it  is  not  as  to  a  matter  relevant  to  a 
matter  in  issue,  or  that,  if  relevant,  it  is  relevant  only  as  affecting 
his  credit  by  injuring  his  character.* 

148.  If  any   sueh   question   relates   to  a  matter 
Court  to  decide    Hot  relevant  to  the  suit  or  proceed- 

when  quest  ion     W    except   in  SO  far  as  it  aflfects  the 

8haU  be  asked  and  ^\  f  i         •    •       •  t- 

whenwitnesecom-  Credit  01  the  witncss  by  injuring  his 
pel  to  answer,  character,  the  Court  shall  decide 
whether  or  not  the  witness  shall  be  compelled  to 
answer  it,  and  may,  if  it  thinks  fit,  warn  the  witness 
that  he  is  not  obliged  to  answer  it.  In  exercising 
its  discretion,  the  Court  shall  ha-ve  regard  to  the 
following  considerations  : — 

(1)  Such   questions  are   proper    if  they  are  of 
such  a  nature   that   the   truth   of  the    imputation 

«  Vidt  qvLttn  ▼.  Qopal  DcM,  L  L.  R.  8  Mad.  27U 
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conveyed  by  them  would  seriously  affect  the  opinion 
of  the  Court  as  to  the  credibility  of  the  witness 
on  the  matter  to  which  he  testifies  : 

(2)  Such  questions  are  improper  if  the  impu- 
tation which  they  convey  relates  to  matters  so 
remote  in  time,  or  of  such  a  character,  that  the 
truth  of  the  imputation  would  not  affect,  or  would 
affect  in  a  slight  degree,  the  opinion  of  the  Court 
as  to  the  credibility  of  the  witness  on  the  matter 
to  which  he  testifies  : 

(3)  Such  questions  are  improper  if  there  is  a 
great  disproportion  between  the  importance  of  the 
imputation  made  against  the  witness's  character 
and  the  importance  of  his  evidence  : 

(4)  The  Court  may,  if  it  sees  fit,  draw,  from  the 
witness's  refusal  to  answer,  the  inference  that  the 
answer  if  given  would  be  unfavourable. 

Vide  notes  to  sections  146  and  147  ante, 

0)4wt  of  the  SectioiL~-This  section  and  sections  151  and  152 
provide  rules  for  protecting  witnesses  from  reckless  and  unjustifiable 
iuterrogatioQ.  "The  words  not  releant  to  the  suit  or  proceeding^ 
except  in  so  far  as  it  affects  the  credit  of  the  witness  by  injuring  hie 
character^  in  the  above  section,  would  seem  to  be  synonymous  with  ' 
the  words  relevant  to  the  inquiry  only  in  bo  far  as  it  tends  to  shake 
hie  credit  by  injuring  character  in  section  153  post;  and  the  result 
appears  to  be^  that  section  148  assumes  it,  as  a  general  proposition, 
that  a  uritness  cannot  be  compelled  to  answer  irrelevant  questions ;  and 
section  153  assumes  it  as  a  further  general  proposition  that,  if  a 
witness  do  answer  an  irrelevant  question^  his  answer  cannot  be  contra- 
dicted by  other  ecidencCy  but  that  his  answers  to  relevant  questions  may 
be  so  contradicted.  Section  148  then  provides,  that  when  a  question, 
although  irrelevant,  affects  the  credit  of  the  witness  by  injuring  his 
character,  the  Court  shall  have  a  discretion  (for  the  exercise  of  which 
certain  rules  are  laid  down)  as  to  compelling  an  answer  ;  and  section 
153  enacts,  that  where  such  a  question  has  been  answered,  the  usual 
rule  as  to  the  inadmissibility  of  evidence  to  contradict  answers  to 
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irreleyant  questions  shall  i^ply,  save  and  except  in  two  cases  ;  bat 
that,  if  the  witness  answers  falsely,  he  may  afterwards  be  charged 
with  giving  false  evidenoe.^'—Field's  £v.,  6th  Ed.,  644. 

Olaasa  CO.— The  interests  of  justice,  says  Mr.  Taylor,  **  can  seldom 
require  that  the  errors  of  a  man's  life,  long  since  repented  of  and 
forgiven  by  the  community,  should  be  recalled  to  remembrance  at  the 
pleasure  of  any  future  litigant ** 

Olaasa  (4).— See  illustration  (A),  section  114  an^  In  drawing  an 
unfavourable  inference  from  a  witness's  refusal  to  answer  such  a 
question,  it  should  be  remembered  that  ^  a  perfectly  honourable  but 
excitable  man  may  occasionally  repudiate  a  question  which  he  regards 
as  an  insult,  and  to  infer  dishonour  from  his  conduct  would,  of  course, 
be  unjust ;  but,  generally  speaking,  an  honest  witness  will  be  eager 
to  rescue  his  character  from  suspicion,  and  will  at  once  deny  the 
imputation,  rather  than  rely  on  his  l^gal  rights,  and  refuse  to  answer 
the  ofiFensive  interrogatory.*' 

149.  No  such  question  as  is  referred  to  in  section 
Question  not  to     OHO   hundred  and  forty-eight  ought 
out  Veaaonlue    *<>  ^c  askcd,  uulcss  the  pcrsou  asking 
grounda.  jj.  i^^s  reasonable  grounds   for   think- 

ing that  the  imputation  which  it  conveys  is  well- 
founded. 

Illustrations, 
(a).  A  barrister  is  instructed  by  an  attorney  or  vakil  that  an 
important  witness  is  a  dikdit.     This  is  a  reasonable  ground  for 
asking  the  witness  whether  he  is  a  dikiit. 

(6).  A  pleader  is  informed  by  a  person  in  Court  that  an  im- 
portant witness  is  a  d4kdit.  The  informant,  on  being  questioned 
by  the  pleader,  gives  satisfactory  reasons  for  his  statement.  This 
is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a 
dikdit. 

(c).  A  witness,  of  whom  nothing  whatever  is  known,  is  asked 
at  random  whether  he  is  a  dticiit.  There  are  here  no  reasonable 
grounds  for  the  question. 

(d),  A  witness,  of  whom  nothing  whatever  is  known,  being 
questioned  as  to  his  mode  of  life  and  means  of  living,  gives 
unsatisfactory  answers.  This  may  be  a  reasonable  ground  for 
asking  him  if  ho  is  a  dikiit. 
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Baasonable  grounds.—"  The  illostratioos  show  that  the  reasooahle 
grounds  whioh  justify  such  questions  may  be  much  slighter  than 
would  justify  a  man  in  making  an  imputation  under  other  circum- 
stances. A  barrister  who  is  told  a  discrediting  fact  by  an  attorney 
or  vakil>  or  a  pleader  who  hears  such  a  fs^ct  from  a  person  who 
appears  to  know  about  it,  is  justified  in  so  for  assuming  its  truth 
as  to  question  a  witness  about  it ;  and  he  may  even  do  so  with  no 
other  justification  than  the  witness's  unsatisfSehctory  relies."— Cun. 
EvL,  364. 

150.  If  the  Court  is  of  opinion  that  any  such 
^    ,  ,     question  was  asked  without  reason- 

Prooedure      of       * 

Court  in  case  of  able  gTOUuds,  it  may,  if  it  was  asked 
2rfL«i*^tho«t^  by  any  barrister,  pleader,  vakil  or 
•onabie  ground,.  attorney,  report  the  circumstances  of 
the  case  to  the  High  Court  or  other  authority  to 
which  such  barrister,  pleader,  vakil,  or  attorney  is 
subject  in  the  exercise  of  his  profession. 

Import  of  the  Section. — In  order  to  understand  fully  the  import 
of  this  section,  it  is  necessary  to  know  what  the  sections  in  the 
original  draft  were.  It  was  therein  provided  in  suhstance  **  that  no 
person  should  be  asked  a  question  which  reflected  on  his  character, 
as  to  matters  irrelevant  to  the  case  before  the  Court,  without  written 
instructions ;  that,  if  the  Court  considered  the  question  improper, 
it  might  require  the  production  of  the  instructions ;  and  that  the 
giving  such  instructions  should  be  an  act  of  defamation,  subject,  of 
course,  to  the  various  rules  about  defamation  laid  down  in  the  Penal 
Code.  To  ask  such  question  without  instructions  was  to  be  a  con- 
tempt of  Court  in  the  person  asking  them,  but  was  not  to  be  defama- 
tion.'' To  the  original  sections  the  following  objections  were  taken  : 
1st — ^That  the  difiSiculty  of  obtaining  the  written  instructions  would 
be  practically  insuperable ;  2nc?— That  the  Native  Bar  throughout  the 
country  were  already  subject  to  forms  of  discipline,  which  were 
]^raotic»lly  sufficient ;  3r<i— That  in  this  country,  the  administration 
of  justice  is  carried  on  under  so  many  difficulties,  and  is  so  frequently 
abused  to  purposes  of  the  worst  kind,  that  it  is  of  the  greatest  im- 
portance that  the  character  of  witnesses  should  be  open  to  full  inquiry. 
These  reasons  satisfied  the  Committee  in  charge  of  the  Bill,  and  sec- 
tions  146  to  162  were  substituted  in  their  places. 

Privilege  of  OonnseL— (a).  The  utterances  of  counsel  as  such 
during  the  conduct  of  a  case  in  Court  may  be  classed  with  the 
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unquestionable  instances  of  absolute  privilege.  A  counsel  is  justified 
in  acting  entirely  on  his  inttructionsy  and  also  in  giring  tbem  in 
evidence  if  pertinent  to  the  matter  in  issue,  and  he  need  not  inquire 
into  their  truth  or  falsehood.* 

(6).  The  advocate  is  trusted  with  interests  and  privileges  and  powers, 
almost  to  an  unlimited  degree.  The  law  trusts  him  with  a  privilege  in 
respect  of  liberty  of  speech,  which  is,  in  practice,  bounded  only  by  his 
own  sense  of  duty,  and  he  may  have  to  speak  upon  subjects  concern- 
ing  the  deepest  interests  of  social  life  and  the  imiermoet  feelings  of 
the  human  souLt 

(c).  In  Muntter  v.  Xam6,  the  Master  of  the  Bolls  observed :  **  If 
any  one  needs  to  be  free  of  all  fear  in  the  performance  of  his  arduous 
duty,  an  advocate  is  that  person.  His  is  a  position  of  difficulty  ;  he 
does  not  speak  of  that  which  he  knows,  but  he  has  to  argue  and 
support  a  thesis  which  it  is  for  him  to  contend  for  ;  he  has  to  do  this 
in  such  a  way  as  not  to  degrade  himself,  but  he  has  to  do  it  under 
difficulties  which  are  often  pressing.  If,  in  this  position  of  difficulty, 
he  had  to  consider  whether  everything  which  he  uttered  were  false 
or  true,  relevant  or  irrelevant,  he  could  not  possibly  perform  his  duty 
with  advantage  to  his  client ;  and  the  protection  which  he  needs  and 
the  privilege  which  must  be  acceded  to  him  is  needed  and  accorded 
above  all  for  the  benefit  and  advantage  to  the  public.'' 

(d).  In  the  case  of  Sullivan  v.  Norton^  I.  L.  R.,  10  Mad.  (F.  R)  28, 
the  Madras  High  Court  held  that  an  advocate  in  this  country  cannot 
be  proceeded  against  either  civilly  or  criminally  for  words  uttered 
in  his  office  as  advocate.  Collins  C.  J.,  who  delivered  the  judgment 
of  the  Full  Bench,  observed  :  *'  I  think  that  the  advocates  in  this 
country  have  and  should  have  the  same  privileges  in  respect  of  liberty 
of  speech  they  have  so  long  enjoyed  in  England  ;  and  that  in  this 
country  it  would  be  beyond  measure  embarrassing  to  the  advocate  and 
disastrous  to  the  interests  of  the  client,  if  the  advocate  was  exposed 
to  the  liability  of  a  criminal  or  civil  charge  for  defamation  for  words 
uttered  in  Court" 

(e).  The  pleader  for  the  defence  in  commenting  on  some  of  the 
witnesses  for  the  prosecution  called  them  loafers.  Thereupon,  one 
of  those  witnesses  prosecuted  the  pleader  for  defamation.  The 
Bombay  High  Court  held  that  in  the  case  of  an  advocate,  where 
express  malice  is  absent,  a  Court,  having  due  regard  to  public  policy, 
would  be  extremely  cautious  before  depriving  him  of  the  protection  of 
exception  9  to  section  499  of  the  Indian  Penal  Code — In  re  Nagarji 
Trikamji,  I.  L.  R.  19  Bom.  340. 

*  Vide  BmJLgton  ▼.  Scarlett,  1  B.  and  Aid.  232  ;  Brook  ▼.  AlontaffM^  Gro.  J«c  90. 
t  Vide  Keniudy  v.  Brown,  82  L.  J.  C.  P.  (N.  S.)  137. 
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151.  The   Court  may   forbid   any   questions   or 
Indecent    and     inquiries  which  it  regards  as  indecent 

§cftndalou8    ques-  i    i  i..  ,  , 

tions.  or    scandalous,  although  such  ques- 

tions or  inquiries  may  have  some  bearing  on  the 
questions  before  the  Court,  unless  they  relate  to 
facts  in  issue,  or  to  matters  necessary  to  be  known 
in  order  to  determine  whether  or  not  the  facts  in 
issue  existed. 

"  The  result  of  sec.  161  will  be,  that  the  Court  cannot  forbid  inde- 
cent or  scandalous  questions,  if  thej  relate  to  facts  in  issue,  or  to 
matters  necessary  to  be  known  in  order  to  determine  whether  or  not 
the  facts  in  issue  existed.  If  they  have,  however,  merely  some 
hearing  on  the  questions  before  the  Court,  the  Court  has  a  discretion 
and  may  forbid  them."— Field's  Ev.,  6th  Ed.,  647. 

A  witness  will  be  required  on  cross-examination  to  answer  any 
question,  however  disgracing,  if,  in  the  discretion  of  the  Judge,  such 
question  fairly  tends  to  test  and  characterise  the  veracity  or  general 
credibility  of  the  witness. 

*'  If  a  woman  prosecuted  a  man  for  picking  her  pocket,  it  would  be 
monstrous  to  inquire  whether  she  had  not  had  an  illegitimate  child 
ten  years  before,  though  circumstances  might  exist,  which  might 
render  such  an  inquiry  necessary.  For  instance,  she  might  owe  a 
grudge  to  the  person  against  whom  the  charge  was  brought  on  account 
of  circumstances  connected  with  such  a  transaction,  and  have 
invented  the  charge  for  that  reason."— Sir  J.  F.  Stephen's  General 
View  of  the  Criminal  Law  of  England. 

152.  The  Court  shall  forbid  any  question  which 
Questions    in-     appears  to  it  to  be  intended  to  insult 

tended  to  insult         ^^  •■•tit 

or  annoy.  or  anuoy,  or  which,  though  proper  in 

itself,  appears  to  the   Court   needlessly   offensive 
in  form. 

153.  When  a  witness   has   been    asked  and   has 

of     ^"sw^red   any  question  which  is  rele- 
eridence  to  con-     vaut  to  the  inquiry  only  in  so  far  as 

tradict  answers  to       ...         ,       ,         .,       -.  ,.,,        ,, 

questions  testing     it  tcuds  to  shakc  his  crcQit  by  mjur- 
teraoity.  j^^g  j^j^  character,  no  evidence  shall 
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be  given  to  contradict  him  ;  but  if  he  answers 
falsely,  he  may  afterwards  be  charged  with  giving 
false  evidence. 

Exception  1. — If  a  witness  is  asked  whether  he 
has  been  previously  convicted  of  any  crime  and 
denies  it,  evidence  may  be  given  of  his  previous 
conviction. 

Eaxeption  2. — If  a  witness  is  asked  any  ques- 
tion tending  to  impeach  his  impartiality,  and 
answers  it  by  denying  the  facts  suggested,  he  may 
be  contradicted. 

Ulusti-ations. 

(a).  A  claim  against  an  underwriter  is  resisted  on  the  ground 
of  fraud.  The  claimant  is  asked  whether,  in  a  former  transao- 
tion,  he  had  not  made  fraudulent  claim.  He  denies  it»  Evidence 
is  offered  to  show  that  he  did  make  such  a  claim.  The  evidence 
is  inadmissible. 

(6).  A  witness  is  asked  whether  he  was  not  dismissed  from  a 
situation  for  dishonesty.  He  denies  it.  Evidence  is  offered  to 
show  that  he  was  dismissed  for  dishonesty.  The  evidence  is  not 
admissible. 

(c).  A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore.  A  is 
asked  whether  he  himself  was  not  on  that  day  at  Calcutta.  He 
denies  it.  Evidence  is  offered  to  show  that  A  was  on  that  day 
at  Calcutta.  The  evidence  is  admissible,  not  as  contradicting  A 
on  a  fact  which  affects  his  credit,  but  as  contradicting  the  alleged 
fact  that  B  was  seen  on  the  day  in  question  in  Lahore.  In  each 
of  these  cases  the  witness  might,  if  his  denial  was  false,  be 
charged  with  giving  false  evidence. 

{d).  A  is  asked  whether  his  family  has  not  had  a  blood  feud 
with  the  family  of  B  against  whom  he  gives  evidence.  He 
denies  it.  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

Scope  of  the  Section.— This  section  is  limited  to  matters  which 
may  be  introduced  by  cL  3,  see.  146  ante.    The  reason  of  the  rule  is 
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that  if  such  evidence  were  allowed,  the  suit  would  become  practi- 
cally intermlDable  by  digressing  into  various  collateral  issues. 

Exceptions. — The  exceptions  are  wholesome,  as  they  are  easily 
proved  and  strike  at  the  very  root  of  the  witness's  trustworthiness. 
The  first  exception  is  taken  from  the  25th  section  of  the  Common 
Law  Procedure  Act,  1854 ;  the  second  is  in  accordance  with  the 
opinions  of  the  Barons  of  the  Exchequer  in  the  case  of  Attorney- 
OeTieral  v.  Hitchcock,  11  Jur.  478. 

Impeaching  the  Impartiality  of  a  Witness.— The  impartiality 
of  a  witness  may  be  impeached,  says  Mr.  Best,  "  by  proving  miscon- 
duct connected  with  the  proceedings  or  other  circumstances  showing 
that  he  does  not  stand  indifferent  between  the  parties.  Thus,  it  may 
be  proved  that  a  witness  has  been  bribed  to  give  his  evidence  or  has 
offered  bribe  to  others  to  give  evidence  for  the  party  whom  he  favours, 
that  he  has  used  expressions  of  animosity  and  revenge  towards  the 
party  against  whom  he  bears  testimony,  &c."  It  may  also  be  that  the 
witness  has  been  endeavouring  to  suborn  witness  against  a  party  to 
the  proceeding. 

Inadmissible  Evidence.— If  a  man  deny  having  made  a  promissory 
note,  and  the  fact  whether  he  had  or  not  is  relevant  to  the  trial  only 
in  so  far  as  it  might  affect  his  credit,  no  contradiction  of  his  state- 
ment could,  according  to  the  principle  of  this  section,  in  strictness,' 
be  received—jBe^.  v.  Farbhudas  A  mbaraniy  11  Bom.  H.  C.  R.  90. 

IlL  (c).— Evidence  was  held  to  be  admissible  to  prove  that  two 
witnesses  for  the  prosecution  were  at  Dhond  till  the  afternoon  of  the 
day  of  the  fire,  and  to  show  that  it  was  highly  improbable  that  they 
should  have  left  Dhond  at  about  11  a.m.  or  noon,  and  therefore  highly 
improbable  that  the  accused  should  have  been  seen  by  them  at  Wahie 
as  they  asserted  at  1  p.m.  The  case  was  like  that  in  ill.  (c),  which 
shows  that  the  admissibility  of  the  testimony  does  not  depend  on  the 
cross-examination  of  the  witnesses  to  be  contradicted — Meg,  v. 
Shakaram  Mukwndji,  II  Bom.  H.  C.  B.  166. 

154.  The   Court  may,   in  its  discretion,  permit 

QueBtion     by    *^^  person  who  calls  a  witness  to  put 

party  to  hia  own     any  qucstious  to  him  which  might  be 

put    in    cross-examination     by    the 

adverse  party. 

This  section  is  an  extension  of  section  142.  Vide  notes  under  that 
section. 

65 
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When  a  party  may  be  allowed  to  erosa-ezamine  hia  own 
witness.— It  seems  that  the  Judge  may  allow  the  party  caUing  a 
witness  to  cross-examine  him  when  he  proves  hostile  as  opposed  to 
merely  *  unfavourable.'  The  CJourt  will  properly  allow  cross-examina- 
tion when  a  witness  unexpectedly  turns  out  to  be  hostile  to  the 
party  who  calls  him,  or  is  manifestly  interested  for  the  other  party,  or 
is  unwilling  to  give  evidence  ;  or  if  the  witness  stand  in  a  situaticm 
which  naturally  makes  him  adverse  to  the  party  who  desires  his 
testimony,  as  for  example,  a  defendant  called  as  the  plaint ififs  witness. 
Vide  Radha  Jihan  Mustafi  v.  Tcura  Mont  Diuiy  12  Moo.  I.  A.  380. 
'  Hostile.— The  more  fact  that  at  a  Sessions  trial  a  witness  tells  a  * 
different  story  from  that  told  by  him  before  the  Magistrate  does  not 
necessarily  make  him  hostile.  The  proper  inference  to  be  drawn 
from  contradictions  going  to  the  whole  texture  of  the  story  is  not 
that  the  witness  is  hostile  to  this  side  or  that,  but  that  the  witness 
is  one  who  ought  not  to  bo  believed  unless  supported  by  other  satis- 
fectory  evidence— JTa^oo^aTi^i  Sarkar  v.  Queen- Empre$9^  L  L.  R.  13 
CaL  63. 

155.  The  credit  of  a  witness  may  be  impeached 
Impeaching  ere-     in  the  following  wajs  by  the  adverse 
dit  of  witness.        party,  or,  with  the  consent  of  the 
Court,  by  the  party  who  calls  him  : — 

(1)  By  the  evidence  of  persons  who  testify  that 
they,  from  their  knowledge  of  the  witness,  believe 
him  to  be  unworthy  of  credit ; 

(2)  By  proof  that  the  witness  has  been  bribed, 
or  has  accepted  the  offer  of  a  bribe,  or  has  received 
any  other  corrupt  inducement  to  give  his  evidence  ; 

(3)  By  proof  of  former  statements  inconsistent 
with  any  part  of  his  evidence  which  is  liable  to  be 
contradicted  ; 

(4)  When  a  man  is  prosecuted  for  rape  or  an 
attempt  to  ravish,  it  may  be  shown  that  the  prose- 
cutrix was  of  generally  immoral  character. 

Explanation. — A  witness  declaring  another  wit- 
ness to  be  unworthy  of  credit  may  not,   upon  his 
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examination-in-chief,  give  reasons  for  his  belief, 
but  he  may  be  asked  his  reasons  in  cross-examina- 
tion, and  the  answers  which  he  gives  cannot  be 
contradicted,  though,  if  they  are  false,  he  may 
afterwards  be  charged  with  giving  false  evidence. 

Illustrations. 

(a),  A  sues  B  far  the  price  of  goods  sold  and  delivered  to  B. 
C  says  that  he  delivered  the  goods  to  B.  Evidence  is  offered  to 
show  that,  on  a  previous  occasion,  he  said  that  he  had  not 
delivered  the  goods  to  B.    The  evidence  is  admissible. 

(b).  A  is  indicted  for  the  murder  of  B.  C  says  that  B,  when 
dying,  declared  that  A  had  gi^en  B  the  wound  of  which  he  died. 
Evidence  is  offered  to  show  that^  on  a  previous  occasion,  G  said 
that  the  wound  was  not  given  by  A  or  in  his  presence.  The 
evidence  is  admissible. 

^gljfth  Law.— In  addition  to  counter-proodsi  and  croea-examina- 
tion,  there  are  three  ways  of  throwing  discredit  on  the  testimony  of  . 
an  adversary's  witness  :  !«<— By  giving  evidence  of  his  general  bad 
character  for  veracity,  t.e.,  the  evidence  of  persons  who  depose  that 
he  is  in  their  judgment  unworthy  of  belief,  even  though  on  his  oath  ; 
Siui— By  showing  that  he  has  on  former  occasions  made  statements 
inconsistent  with  the  evidence  he  has  given.  But  this  is  limited  to 
such  evidence  as  is  relevant  to  the  cause,  for  a  witness  cannot  be 
contradicted  on  collateral  matters ;  Zrd — By  proving  misconduct  con- 
nected with  the  proceedings,  or  other  circumstances  showing  that  he 
does  not  stand  indifferent  between  the  contending  parties.  Thus,  it 
may  be  proved  that  a  witness  has  been  bribed  to  give  his  evidence, 
or  has  offered  bribes  to  others  to  give  evidence  for  the  party  whom  he 
favours,  or  that  he  has  used  expressions  of  animosity  and  revenge 
towards  the  party  against  whom  he  beara  testimony,  &c.— Best,  8th 
Ed.,  593,  594.  By  the  English  law^  it  ia  necessary,  before  giving 
evidence  for  the  purpose  of  discrediting  a  witness,  to  lay  a  foundation 
for  the  evidence  to  be  given  by  the  interrogation  of  the  witness  himself 
and  his  deniaL    This  is  not  necessary  under  the  present  Act. 

Mode  of  discreditiiig  a  witnam,— The  credit  of  a  witness  may 
be  directly  impeached  by  such  questions  as  are  provided  for  in  sections 
146, 154  or  155.  It  may  be  indirectly  impeached  by  evidence  dis- 
proving the  facts  which  he  has  asserted. 
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Which  is  liable  to  be  contradicted.— The  words  "  which  is  liable 
to  be  contradicted  "  in  this  section  mean  **  which  is  relevant  to  the 
issue"— iZ.  Khadijah  Khanum  v.  Ahdool  Kutreetn  Sherealt,  I.  L.  B. 
17  CaL  344. 

When  a  party  may  discredit  his  own  witness.— According  to 
the  Law  of  England,  "  a  party  producing  a  witness  shall  not  be 
allowed  to  impeach  his  credit  by  general  evidence  of  bad  character, 
but  he  may,  in  case  the  witness  shall,  in  the  opinion  of  the  Judge, 
prove  adverse,  that  is,  hostile,  as  contra-distinguished  from  being 
merely  unfavourable,  contradict  him  by  other  evidence,  or  &y  the  leave 
of  the  Jtcdge,  prove  that  he  has  made  at  other  times  a  statement 
inconsistent  with  his  present  testimony."  According  to  the  law  of 
our  country,  a  party  may  impeach  the  credit  of  his  own  witness,  by 
evidence  that  he  is  generally  unworthy  of  credit 

Proper  questions  under  cL  (1).— The  proper  question  to  be  put 
to  a  witness  who  is  called  to  impeach  another  witness  is  whether, 
from  his  knowledge  of  his  general  character,  he  thinks  that  he  is 
deserving  of  belief  upon  his  oath.  It  is  very  dangerous  in  cross- 
examination  to  ask  a  witness  his  reasons  for  believing  a  witness  to  be 
untrustworthy.  He  is,  by  such  a  question,  enabled  to  state  any  un- 
favourable fact  without  fear  of  contradiction. 

Evidence  of  offer  of  Bribe.— No  proof  of  the  offer  of  a  bribe  can 
be  given  if  there  was  no  acceptance,  and  the  "  reason  is  that  it  is 
totally  irrelevant  to  the  matter  in  issue  that  some  person  should 
have  thought  fit  to  offer  a  bribe  to  the  witness  to  give  an  untrue 
account  of  a  transaction,  and  it  is  of  no  importance  whatever  if  that 
bribe  was  not  accepted.  It  is  no  disparagement  to  a  man  that  a 
bribe  is  offered  to  him ;  it  may  be  a  disparagement  to  the  person 
who  makes  the  offer ''—Attomei/-OenercU  v.  Hitchcock^  1  Ex.  91. 

Statements  recorded  under  section  162  of  the  Criminal  Pro- 
cedure Code.— The  person  whose  statements  are  reduced  to  writing 
by  a  police-officer  under  section  162  of  the  Criminal  Procedure  Code 
may  be  questioned  about  them,  and  with  a  view  to  impeach  his 
credit,  the  police-officer,  who  recorded  the  statements  or  any  other 
person  in  whose  hearing  they  were  made,  can  be  examined  on  the 
point  under  this  B^ction—QiMeri' Empress  v.  Sxtaram  Vithal,  I.  L.  R. 
' '  ^  m.  657.     Vide  also  Queen-Empress  v.  Madho,  I.  L.  R.  15  Mad.  25. 

bements  recorded  under  section  161  of  the  Code  of  Criminal 

dure.— (a).  An  accused  person  has  the  right  to  call  for  state- 
recorded  under  section  161  of  the  Criminal  Procedure  Code, 
[)  cross-examine  the  witnesses  thereupon  :  (1)  Bikao  Khan  v. 
-Empress,   I.   L.   R   16  Cal.   610;  (2)  Mahomed  AH  Hadji  r. 
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Queen-Empress^  I.  L.  R.   16  Cal.  612 ;  (3)  Queen-Empress  v.  Madho^ 
L  L.  R.  15  Mad.  25. 

(6).  A  police-officer,  by  inserting  in  the  special  diary  statements 
which  can  only  have  been  made  to  him  under  section  161, 
protect  such  statements  from  being  used  in  the  way  that  1 
allows,  e,g.y  under  sections  145  and  159  of  the  Evidence  Act- 
Sha  V.  Queen-Empress,  I.  L.  B.  20  Cal.  642. 

156.  When  a  witness  whom   it  is    intendi 
corroborate    gives    evidence   of 

Questions  tend-  ±  r     j,    x.  u  j. 

ing  to  corroborate    relevant  fact,  he  may  be   quest 

evidence  of   rele-  .  x"l  •  i. 

vantfact,adini86i.  as  to  any  othcr  circumstanccs  \ 
^^^  he  observed  at  or   near   to   the 

or  place  at  which  such  relevant  fact  occurr 
the  Court  is  of  opinion  that  such  circumsts 
if  proved,  would  corroborate  the  testimony  o: 
witness  as  to  the  relevant  fact  which  he  testifi 

Illustration. 

A,   an  accomplice,  gives  an  account  of  a  robbery  in  w] 
took  part.     He  describes  various    incidents  uncounecte< 
the  robbery  which  occurred  on  his  way  to  and  from  the  plac< 
it  was  committed.     Independent  evidence  of  these  facts 
given  in  order  to  corroborate  his  evidence  as  to  the  robbery 

Vide  notes  to  sec.  155  ante. 

This  section  provides  for  the  admission  of  evidence  nece 
test  the  truthfulness  of  the  witness.  Evidence  of  surr< 
circumstances  is,  in  the  majority  of  cases,  very  useful  for  test 
accuracy  of  the  testimony  of  the  witness,  as  it  opens  a  v 
for  cross-examination  and  prepares  the  ground  for  corrobora 
contradiction  as  the  case  may  be. 

157.  In   order   to  corroborate  the  testimo 
Former  BUte-     a  witucss,  any  former  statement 

S:r4r:^S'S     ^y   such  witness  relating  to  the 
corroborate  later     f^ct,  at  or  about  the  time   whe 

testimony    as    to  '  ^ 

same  fact  fact  tooK  placc,  or  before  any  aut 

legally    competent    to    investigate  the  fact 
be  proved. 
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Value  of  such  Ck>rroboratiTe  Evidence.— The  corroborative  value 
of  such  previous  atatements  is  geuerally  of  the  weakest  character^ 
and  Judges  should  distinguish  it  from  really  corroboratiye  evidence. 

(a).  Id  R,  v.  Ifalapabin  Eapana,  11  Bom.  H.  C.  R.  196,  Nana- 
bhai  Haridas  J.  observed  :  "  Section  167  of  the  Evidence  Act,  no 
doubt,  provides  that  any  former  statements  made  by  a  witness  at 
or  about  the  time  when  the  fact  in  issue  took  place,  or  before  any 
competent  authority,  may  be  proved  to  corroborate  his  testimony  ; 
and,  accordingly,  the  Session  Judge  has  made  use  of  Murgias'  state- 
ments made  on  different  occasions  to  his  parents  and  to  police-officers, 
shortly  after  the  murder.  But  such  corroboration,  we  think,  hardly 
suffices.  It  can  scarcely  be  said  to  answer  the  purpose  for  which 
juries  are  advised  by  Judges  to  require  the  evidence  of  an  accom- 
plice to  be  confirmed.  From  the  position,  in  which  he  stands,  it  is 
considered  unsafe  to  act  upon  his  evidence  alone.  Hence,  the  rule 
requiring  confirmation  of  it  as  to  the  prisoners  by  some  independent, 
reliable  evidence.  But  his  statement,  whether  made  at  the  trial  or 
l>efore  the  trial,  and  in  whatever  shape  it  comes  before  the  Court,  is 
still  only  the  statement  of  an  accomplice,  and  does  not  at  all  im- 
prove in  value  by  repetition." 

(6).  Exact  correspondence  in  details  of  several  statements  made 
by  an  approver  in  the  course  of  a  trial  is  not  corroborative  evidence^ 
such  as  is  ordinarily  required  to  make  it  safe  to  convict  a  particular 
prisoner— §M«en--SwpreM  v.  Bepin  Biswas,  I.  L.  R.  10  CaL  970. 

(c).  In  1874,  five  out  of  six  persons,  who  were  named  as  having  com- 
mitted a  murder,  were  arrested,  and  after  inquiry  before  a  Magistrate, 
were  tried  before  the  Court  of  Sessions  and  convicted.  At  the  time 
of  the  inquiry,  the  sixth  accused  person  absconded.  In  1886,  the 
absconder  was  apprehended  and  tried  before  the  Court  of  Sessions 
upon  the  charge  of  murder.  At  that  time  all  the  witnesses,  except 
one,  were  dead.  The  surviving  witness  now  also  gave  evidence  against 
the  prisoner.  The  deposition  taken  of  the  surviving  witness  in  1874 
was  held  admissible  under  this  section  as  corroboration  of  the  evi- 
dence given  at  the  trial  of  the  ]^riaoner -^Queen-JSmpress  v.  Iskri 
Singh,  I.  L.  B.  8  AU.  672. 

158,  Whenever  any   statement,  relevant  under 

What  matters     section  thirty-two  or  thirty-three,    is 

"n'n^tirwith    proved,   all  matters   may  be  proved, 

proved  statement     either  in   Order   to   contradict   or   to 

relevant    under 

section  32  or  33.      corroborate  it,  or  m  order  to  impeach 


Digitized  by 


Google 


SeOS.  158-159.]  EXAMINATION  OF  WITNESSES.  519 

or  confirm  the  credit  of  the  person  by  whom  it 
was  made,  which  might  have  been  proved  if  that 
person  had  been  called  as  a  witness  and  had  denied 
upon  cross-examination  the  truth  of  the  matter 
suggested. 

This  section  provides  for  the  reception  in  evidenoe  of  matters  for 
testing  or  corroborating  statements  receivable  as  evidence  mider 
section  32  or  33  ante, 

159.  A   witness  may,   while  under  examination, 
Refreshing  me.     refresh  his  mcmory   by  referring  to 
*»ory.  any  writing  made  by  himself  at  the 

time  of  the  transaction  concerning  which  he  is 
questioned,  or  so  soon  afterwards  that  the  Court 
considers  it  likely  that  the  transaction  was  at  that 
time  fresh  in  his  memory. 

The  witness  may  also  refer  to  any  such  writing 
made  by  any  other  person,  and  read  by  the  witness 
within  the  time  aforesaid,  if  when  he  read  it  he 
knew  it  to  be  correct. 

Whenever  a  witness  may  refresh  his  memory  by 
When  witnew  reference  to  any  document,  he  may, 
nrntTrt'  with  the  permission  of  the  Court, 
freah  memory.  rcfcr  to  a  copy  of  such  documcut : 
Provided  the  Court  be  satisfied  that  there  is 
sufficient  reason  for  the  non-production  of  the 
original. 

An  expert  may  refresh  his  memory  by  reference 
to  professional  treatises. 

The  Bnle  of  Law.— Though  a  witness  can  testify  only  to  such  facts 
as  are  within  his  knowledge  and  recollection,  he  is  sometimes  per- 
mitted to  refresh  and  assist  his  memory,  by  the  use  of  a  written  in- 
strument, memorandum,  or  entry  in  a  book.  But  this  course,  except" 
in  the  case  of  scientific  witnesses  referring  to  professional  books  as 
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the  foundation  of  their  opinion,  can  only  be  adopted  where  the 
writing  has  been  made,  or  its  accuracy  recognised,  at  the  time  of  the 
fact  in  question,  or,  at  furthest,  so  recently  afterwards,  as  to  render 
it  probable  that  the  memory  of  the  witness  had  not  then  become 
defective*  A  witness  will  be  permitted  to  refresh  his  memory  by 
an  examination  of  memoranda  reasonably  contemporaneous  with  the 
transaction  to  which  they  relate,  regarding  dates,  figures,  results  of 
calculation,  minutes  of  testimony  and  the  like,  whether  such  memo- 
randa be  made  by  the  party  himself  or  by  any  other  person,  provided 
the  requirements  of  the  sections  are  satisfied. 

The  time  mentioned  in  the  section.— As  to  what  is  the  time, 
within  which  the  Court  will  consider  it  likely  that  a  transaction  would 
be  fresh  in  the  witness's  memory,  much  must  depend  on  the  circum- 
stances of  each  case.  If  the  witness  will  swear  positively  that  the 
notes,  though  made  ex  past  facto,  were  taken  down  at  a  time  whea 
he  had  distinct  recollection  of  the  facts  there  narrated,  he  will,  in 
general,  be  allowed  to  use  them,  though  they  were  drawn  up  a  consi- 
derable time  after  the  transactions  had  occurred.  If,  however,  the 
memoranda  were  prepared  subsequently  to  the  event  at  the  instance 
of  the  party  calling  the  witness,  or  of  his  attorney,  they  can,  in  no 
case,  be  permitted  to  be  used,  for  otherwise  a  door  might  be  opened 
to  the  grossest  fraud,  t 

Documents  which  may  be  used  for  Befireshing  memory.—Ca). 

The  plaints  and  records  in  a  number  of  suits  upon  bonds  instituted 
by  the  same  plaintiff  against  different  persons  were  destroyed  by 
fire.  The  suits  were  re-instituted,  and  duplicate  copies  of  the  plaints 
were  filed.  The  only  evidence  of  the  execution  of  the  bonds,  from 
which  the  plaints  were  prepared,  consisted  of  a  register  kept  by 
the  plaintiff's  gomastas,  in  which  the  names  of  the  executants,  the 
quantity  of  the  rice  lent  to  them,  its  prioe,  the  instalments  in 
which  the  price  was  to  be  paid,  and  the  names  of  the  attesting 
witnesses  to  the  bonds,  were  entered  in  tabular  form,  ffeld,  that 
though  the  register  was  not  secondary  evidence  of  the  contents 
of  the  bonds,  yet  it  was  a  document  which  might  be  referred  to 
by  a  witness  for  the  purpose  of  refreshing  his  memory  under  this 
section  ;  and  if  so,  he  might  be  able,  by  the  aid  of  the  roister,  to 
give  evidence  both  as  to  the  execution  and  contents  of  the  bonds 
upon  which  the  Court  could  act  and  pass  a  decree  in  favour  of  the 
]p\Bint\S—Taruck  Natk  Mtdlick  v.  Jeamui  Noiya^  I.  L.  R.  5  Cal.  353. 

(().  A  person  who  has  prepared  jwnmawasil'hanki  papers,  on 
receiving  payment  of  rents,  may  refresh    his  memory  frt>m  such 

•  Vidt  Taylor,  6th  Bd.,  1216, 12l«. 
t  YUU  Taylor,  eth  Bd.,  1210. 
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papers  when  giving  evidence  as  to  the  amount  of  rent  payable — 
Aukhil  Ckundra  Chowdhary  v.  Nayun^  I.  L.  R.  10  Cal.  248. 

(c).  A  document,  inadmissible  for  want  of  a  stamp  or  registration, 
may  be  used  for  the  purpose  of  refreshing  the  memory  of  a  witness. 
Vide  Taylor,  sec.  1411. 

{d),  A  surveyor  may  refresh  his  memory  from  the  printed  copy 
of  a  report  compiled  from  his  original  notes,  of  which  it  is 
substantially,  though  not  literally,  a  co^y—Eome  v.  Mackenzie^  6 
C.  L.  and  Fin.  628. 

{e).  Where  the  document  consists  of  entries  or  memorandum 
compiled  from  notes  or  entries  made  at  the  time,  it  may  be  still 
regarded  as  an  original  document,  if  it  falls  within  the  requirements 
of  the  two  first  sub-sections  of  this  section— -Swr^o/i  v.  Fhemer, 
2  A.  and  E.  344. 

Memorandoin  made  by  Police-officer.— (a).  A  prisoner,  on  his 
trial,  is  not  entitled  to  insist  that  a  memorandum  made  by  a  police- 
officer  under  the  provisions  of  sec.  119  (Act  X  of  1872)  of  the 
Code  of  Criminal  F^cedure  shall,  in  the  course  of  the  examination 
of  such  officer,  be  referred  to  by  the  latter,  for  the  purpose  of 
refreshing  his  memory — Empress  v.  Kalickam  Chunari,  I.  L.  R.  8  Cal. 
376.     Vide  also  RaghiMii  Singh  v.  Empress^  I.  L.  B.  9  Cal.  455. 

(6).  A  statement  reduced  to  writing  by  a  police-officer  imder  sec. 
162  (Act  X  of  1882)  cannot  have  the  efifect  of  a  deposition ;  but 
though  it  is  not  evidence,  the  police-officer,  to  whom  it  was  made, 
may  use  it  to  refr'esh  his  memory  under  this  section— Qt^en- 
Empress  v.  Sitaram  VithcU,  I.  L.  R  11  Bom.  657.  Vide  sAbo  Beg. 
V.  UUamchand,  11  Bom.  H.  C.  B.  120. 

160.  A   witness    may   also  testify  to  facts  men- 

Testimon  to  *^^^®^  ^^  ^^Y  ^^^^  document  as  is 
facta   stated   in     mentioned   in   section    one    hundred 

document     men-  j  i5/»j  •  iii  i       i  t 

tioned  in  section     and  fatty-nine,    although    he    has  no 
^^^*  specific  recollection  of  the  facts  them- 

selves, if  he  is  sure  that  the   facts   were   correctly 
recorded  in  the  document. 

lllust)*ation. 

A  book-keeper  may  testify  to  facts  recorded  by  him  in  books 
regularly  kept  in  the  course  of  business,    if  he   knows   that   the 

66 
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books  were  oorrectly  kept,  although  he  has  forgotten  the  pcirti- 
cular  transactions  entered. 

Vide  noteB  to  seo.  159  ante. 

Document.— The  word  'document*  in  this  section  may  inclode  *copy 
of  such  document '  to  which  reference  is  made  in  the  last  paragraph 
of  sec.  159  ante.  The  English  law  is  that  "  if  the  copy  be  an  imper- 
fect copy,  or  be  not  proved  to  be  a  correct  copy,  or  if  the  witnese  hat 
no  independent  recollection  of  the  facts  nan^ated  therein,  the  original 
must  be  used."* 

Independent  recollection  unnecessary-— Thus,  a  solicitor  who  has 
made  a  parol  lease  and  entered  a  memorandum  of  it  in  his  book  may 
refer  to  it,  though  he  has  no  independent  recollection  of  the  transac- 
tion ;  so,  a  barrister  to  the  notes  on  his  brief,  in  order  to  show  that 
a  witness  has  yaried  in  his  statement.  So,  also,  a  witness  may  look 
at  his  own  attestation  to  a  deed  and  say  that  from  seeing  it  he  ia 
sure  that  he  saw  the  party  execute  it,  though  he  has  no  recollection 
of  the  fact ;  and  a  banker's  clerk  may,  from  seeing  his  writing  on  a 
bill  of  exchange,  be  able  to  swear  that  it  passed  through  his  hands.t 

16L  Any  writing  referred  to  under  the  provi- 
Right  of  adverse  sions  of  the  two  last  preceding  sec- 
?nru8*^d*^to^  re-  *io^s  naust  be  produced  and  shown  to 
fresh  memory.  the  advcrse  party  if  he  requires  it ; 
such  party  may,  if  be  pleases,  cross-examine  the 
witness  thereupon. 

English  Law.— The  English  rule  of  law  upon  this  point  is  that  the 
opposite  party  may  inspect  the  document  and  cross-examine  the 
witness  on  such  entries  as  have  been  already  referred  to,  without 
putting  in  the  document  as  part  of  his  own  evidence  ;  but  that  if  he 
goes  further  and  £Lsks  questions  as  ta  other  parts,  he  makes  it  his  own 
evidence.l    No  such  distinction  is  made  by  the  present  Act 

Bight  of  Inspection,— In  all  cases  where  documents  are  used  for 
the  purpose  of  refreshing  the  memory  of  a  witness,  it  is  usual  and 
reasonable,  and  if  the  witness  has  no  independent  recollection  of  the 
fact,  it  is  necessary,  that  they  should  be  produced  at  the  trial,  and 
that  the  opposite  counsel  should  have  an  opportunity  of  inspecting 
them,  in  order  that  on  cross  or  re-examination,  he  may  have  the 
benefit  of  the  witness's  refreshing  his  memory  by  every  part§ 

•  Vide  Taylor,  sec.  1409. 

♦  ViiU  Taylor,  sec.  1419. 
X  Vide  Taylor,  soc.  1418. 

(  Vide  Taylor,  Oth  Ed.,  1221. 
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« 

When  and  how  snofa  right  shonld  be  exerclBed.— (a)-  In  the 
matter  of  the  Petition  of  Jhubboo  Mahton^  I.  L.  R.  8  Cal.  739,  Field 
J.  obseryed  :  "  The  grounds  upon  which  the  opposite  party  is  per- 
mitted to  inspect  a  writing  and  to  refresh  the  memory  of  a  witness 
Are  threefold  :  (1)  to  secure  the  full  benefit  of  the  witness's  recollec- 
tion as  to  the  whole  of  the  facts  ;  (2)  to  check  the  use  of  improper 
documents  ;  and  (3)  to  compare  his  oral  testimony  with  his  written 
statement.  The  opposite  party  may  look  at  the  writing  to  see  what 
kind  of  writing  it  is,  in  order  to  check  the  use  of  improper  documents ; 
but  I  doubt  whether  he  is  entitled,  except  for  this  particular  purpose, 
to  question  the  witness  as  to  the  other  and  independent  matters 
contained  in  the  same  series  of  writings.  I  think,  therefore,  that, 
at  the  particular  stage  at  which  the  prisoners'  counsel  asked  to  see 
what  he  called  the  diary,  by  which,  I  presume,  he  meant  the  whole 
series  of  writings  containing  the  statements  of  all  the  persons  ex- 
amined by  the  police-officer,  he  was  not  entitled  to  exercise  the  right 
daimed  in  the  particular  way  claimed  by  him." 

162.  A   witness  summoned  to   produce  a  docu- 
Production  of     ^®^*  shall,  if  it  is  in   his   possession 
documenta.  or  power,   bring     it   to    Court   not- 

withstanding any  objection  which  there  may  be 
to  its  production  or  to  its  admissibility.  The 
validity  of  any  such  objection  shall  be  decided  on 
by  the  Court 

The  Court,  if  it  sees  fit,  may  inspect  the- docu- 
ment, unless  it  refers  to  matters  of  State,  or  take 
other  evidence  to  enable  it  to  determine  on  its 
admissibility. 

If  for  such  a  purpose   it   is   necessary  to  cause 
Translation  of    ^^7  documcut  to   be   translated,   the 
documentiu  Court   may,   if  it  thinks   fit,   direct 

the  translator  to  keep  the  contents  secret,  unless 
the  document  is  to  be  given  in  evidence ;  and  if 
the  interpreter  disobeys  such  direction,  he  shall 
be  held  to  have  committed  an  offence  under  section 
one  hundred  and  sixty-six  of  the  Indian  Penal  Code. 
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Power  of  Court  to  inspect  a  Dociiment  objected  to  l>e  loo- 

dnced.— In  order  to  judge  of  the  admissibility  of  a  documeDt  wfaick 
falls  under  sec.  130  or  131,  the  Court  may  inspect  such  document 
unless  it  refers  to  matters  of  State,  and  consequently  the  -witneeBi 
who  objects  to  its  production,  is  bound  to  bring  it  with  him  to  Court^ 
and  the  Court  should  be  governed  by  all  the  circumstances  of  each 
case  in  determining  whether  the  order  for  production  would  be  just 
or  not 

163.  When  a  party  calls  for  a  document  which 

Giving,  as  evi-      ^®     ^^^     S^^^^  ^^^  ^^^^^  P^^J  notlCB 

^•n<»»  of  docu.  to  produce,  and  such  document  is 
and  produced  on  produccd  and  inspected  by  the  party 
"^^*^*  calling  for  its  production,  he  is  bound 

to  give  it  as  evidence  if  the  party  producing  it 
requires  him  to  do  so. 

Bea4M>n  of  the  Bole.— The  production  of  papers  Tipon  notice 
does  not  make  them  evidence  in  the  cause,  unless  the  party  callmg 
for  them  inspects  therriy  so  as  to  become  acquainted  with  their 
contents,  in  which  case  he  is  obliged  to  use  them  as  his  evidence* 
at  least  if  they  be  in  any  way  material  to  the  issue.  The  reason 
for  this  rule  is,  that  it  would  give  an  unconscionable  advantage 
to  a  party  to  enable  him  to  pry  into  the  afiairs  of  his  adversary, 
without,  at  the  same  time,  subjecting  him  to  the  risk  of  making^ 
whatever  he  inspects,  evidence  for  both  parties.*  This  whole- 
some rule  of  English  law  has  been  embodied  in  this  section  with  this 
reservation  that  such  documents  should  be  given  in  evidence  if  the 
party  producing  them  requires  it  to  be  done. 

164.  When   a  party  refuses  to  produce  a  docu- 

ment  which   he   has   had   notice   to 

Using,   as  evi- 
dence,  of  docu-     produce,    he   cannot   afterwards    use 

ment,  production       .  i  i  .  -  i  • .  i         . 

of  which  was  re-  the  documeut  as  evidence  without 
fused  on  notice.  ^^^  conscut  of  the  othcr  party  or 
the  order  of  the  Court. 

Illustration. 

A  sues  B  on  an  agreement  and  gives  B  notice  to  produce  it. 
At  the  trial,  A  calls  for  the  document  and  B  refuses  to  produce 

•  YiOM  Ikylor,  sm.  ^\^ 
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it.  A  gives  secondary  evidence  of  its  contents.  B  seeks  to 
produce  the  document  itself  to  contradict  the  secondary  evidence 
given  by  A,  or  in  order  to  show  that  the  agreement  is  not 
stamped.     He  cannot  do  so. 

Rule  of  Law.— If  a  party,  after  notice,  declines  to  produce  a 
document,  when  formally  called  upon  to  do  so,  he  will  not  afterwards 
be  allowed  to  change  his  mind  ;  and,  therefore,  if  he  once  refuses, 
he  cannot,  when  his  opponent  has  proved  a  copy  and  is  about  to 
have  it  read,  produce  the  original,  and  object  to  its  admissibility 
without  the  evidence  of  attesting  witnesses ;  neither,  after  such 
refusal,  will  he  be  permitted  to  put  the  document  into  the  hands 
of  his  opponent's  witnesses  for  the  purpose  of  cross-examinationi 
or  to  produce  and  prove  it  as  part  of  his  own  case.* 

165.  The   Judge  may,  in  order  to  discover  or  to 
Judge's  power    obtain  proper  proof  of  relevant  facts, 
^r  Srder^p^r     ^^k   any  qucstion  he  pleases,  in  any 
*^°°'  form,  at  any  time,  of  any  witness,  or 

of  the  parties,  about  any  fact  relevant  or  irrelevant ; 
and  may  order  the  production  of  any  document 
or  thing  :  and  neither  the  partiea  nor  their  agents 
ahall  be  entitled  to  make  any  objection  to  any  such 
question  or  order,  nor,  without  the  leave  of  the 
Court,  to  cross-examine  any  witness  upon  any 
answer  given  in  reply  to  any  such  question  : 

Provided  that  the  judgment  must  be  based  upon 
facts  declared  by  this  Act  to  be  relevant,  and  duly 
proved  : 

Provided  also  that  this  section  shall  not  authorise 
any  Judge  to  compel  any  witness  to  answer  any 
question,  or  to  produce  any  document  which  such 
witness  would  be  entitled  to  refuse  to  answer  or 
produce  under  sections  one  hundred  and  twenty-one 
to  one  hundred  and  thirty-one  both  inclusive,  if 
the   question   were   asked  or  the   document  were 

*  Vid€  Taylor,  mcs.  101ft  and  1818.  '^ 
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called  for  by  the  adverse  party ;  nor  shall  the  Judge 
ask  any  question  which  it  would  be  improper  for 
any  other  person  to  ask  under  section  one  hundred 
and  forty-eight  or  one  hundred  and  forty-nine  ; 
nor  shall  he  dispense  with  primary  evidence  of 
any  document,  except  in  the  cases  hereinbefore 
excepted. 

Oliject  of  the  Section.— The  object  of  this  section  is  to  enable  the 
Judge  either  to  discover  a  relevant  fact,  ot  to  obtain  proper  proof 
of  it  Therefore,  there  is  no  relaxation  of  the  rules  as  to  relevancy. 
The  power  hereby  given  should  be  exercised  with  due  discretion, 
and  the  Judge  should  not  receive  illegal  evidence  at  pleasure.  He 
should  bear  in  mind  that  this  power  has  been  given  to  him  to 
prevent  justice  being  defeated  by  mere  technicality  and  to  secure 
indicative  evidence.  Sir  J.  F.  Stephen,  in  his  Introduction  to  the 
Evidence  Act,  at  page  162,  says  :  "  A  Judge  or  Magistrate  in  India 
fluently  has  to  perform  duties  which  in  England  would  be 
(performed  by  police-officers  or  attorneys.  He  has  to  sift  out  the 
truth  for  himself  as  w^  as  he  can,  and  with  little  assistance  of  a 
professional  kind.  Sec  165  is  intended  to  arm  the  Judge  with  the 
most  extensive  power  possible  for  the  purpose  of  getting  at  the 
truth.  The  effact  of  this  section  is  that  in  order  to  get  to  the 
bottom  of  the  matter  before  it,  the  Court  will  be  able  to  look  at  and 
inquire  into  every  fact  whatever.  It  will  not,  however,  be  able  to 
found  its  judgment  upon  the  class  of  statements  in  question  for 
the  following  reasons  :~If  this  were  permitted,  it  would  present 
a  great  temptation  to  indolent  Judges  to  be  satisfied  with  second- 
hand reports. 

"It  would  open  a  wide  door  to  fraud.  People  would  make 
statements  for  which  they  would  be  in  no  way  responsible,  and  the 
fact  that  these  statements  were  mad^  would  be  proved  by  witnesses 
who  knew  nothing  of  the  matter  stated.  Every  one  would  thus  be 
at  the  mercy  of  people,  who  might  choose  to  tell  a  lie,  and  whose 
evidence  could  neither  be  tested  nor  contradicted. 

'<  Suppose  that  A,  fi,  0  and  D  give  to  £,  F  and  O,  a  minute 
detailed  account  of  a  crime  which  they  say  was  committed  by  Z. 
£,  F  and  Q  repeat  what  they  have  heard  correctly.  A,  B,  C  and 
D  disappear  or  are  not  forthcoming.  It  is  evident  that  Z  would  be 
altogether  unable  to  defend  himself  in  this  case,  and  that  the  Court 
would  be  unable  to  test  the  statements  of  A,  B,  C  and  D.    The 
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only  way  to  avoid  this  is  to  exclude  sueh  evidence  altogether,  and 
80  to  put  upon  both  Judges  and  Magistrates  as  strong  a  pressure 
as  possible  to  get  to  the  bottom  of  the  matter  before  them." 

Beason  of  the  Bole.— The  provisions  of  this  section  are  not  in 
accordance  with  English  ideas.  The  reason  why  they  have  been 
introduced  was  given  by  Sir  J.  F.  Stephen  in  his  speech  on  the  occa- 
sion of  the  Bill  becoming  law.  He  said  :  '*  I  say  that,  throughout 
India,  generally  nothing  like  English  system,  under  which  the  Bench 
and  Bar  act  together  and  play  their  respective  parts  independently, 
does  now  exist,  or  can,  for  a  length  of  time,  be  expected  to  exist  .... 
In  England,  cases  are  fully  prepared  for  trial  before  they  come  into 
Court,  so  that,  the  Judge  has  nothing  to  do,  but  sit  and  weigh  the 
evidence  produced  before  him.  In  India,  in  an  enormous  mass  of 
cases,  this  neither  is  nor  can  be  so.  It  is  absolutely  necessary  that 
the  Judge  should  not  only  hear  what  is  put  before  him  by  others,  but 
that  he  should  ascertain  by  his  own  inquiries  how  the  facts  actually 
stand.  In  order  to  do  this,  it  will  frequently  be  necessary  for  him 
to  go  into  matters  which  are  not  themselves  relevant  to  the  matter 
in  issue,  but  may  lead  to  something  that  is,  and  it  is  in  order  to  arm 
Judges  with  express  authority  to  do  this,  that  section  165,  which  has 
been  so  much  objected  to,  has  been  framed.** 

The  power  given  by  this  section  to  the  Oonrt— (a).  In  the  case 
of  Noorhux  Kaziy  I.  L.  R.  6  Cal.  279,  the  Judge,  on  the  examination- 
in-chief  being  finished,  questioned  almost  all  the  witnesses  at  consi- 
derable length  upon  the  very  points  to  which  he  must  have  known 
that  the  cross-examination  would  certainly  and  properly  be  directed* 
The  High  Court  condemned  this  procedure  remarking :  '*  It  is  not 
the  province  of  the  Court  to  examine  the  witnesses,  unless  the 
pleaders  on  either  side  have  omitted  to  put  some  material  question 
or  questions ;  and  the  Court  should,  as  a  general  rule,  leave  the 
witnesses  to  the  pleaders  to  be  dealt  with,  as  laid  down  in  sec.  138 
of  the  Act.  The  Judge's  power  to  put  questions  under  sec.  165  is 
certainly  not  intended  to  be  used  in  the  manner,  which  we  had  had 
occasion  to  notice  in  the  present  case.'' 

(6).  Under  this  section,  a  Judge  has  the  power  of  asking  irrelevant 
questions  to  a  witness,  if  he  does  so  in  order  to  obtain  proof  of 
relevant  facts  ;  but  if  he  asks  questions  with  a  view  to  criminal 
proceedings  being  taken  against  the  witness,  the  witness  is  not  bound 
to  answer  them  under  sec.  179  of  the  Indian  Penal  Code— -Qtieen-i 
Empre9s  v.  Hari  Lakshman^  I.  L.  R  10  Bom.  185. 

Power  of  Judge  to  send  for  witnesses  not  produced  by  Parties.— 
As  to,  witnesses  in  civil  cases,  vide  sec,  171  of  the  Civil  Procedure 
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Code  ;  as  to  witnesses  in  criminal  cases,  vide  sec.  649  of  the  Criminal 
Procedure  Code. 

Dnty  of  the  Judge  in  the  matter  of  the  Admissibility  of  Svi- 
dence.— It  will  be  the  duty  of  the  Judge  to  ascertain,  by  a  few  questions 
put  to  each  witness  at  the  proper  time,  whether  he  is  speaking  of 
matters  within  his  own  knowledge,  or  merely  of  those  which  he  has 
heard  from  others  ;  and  if  the  former,  what  are  his  means  of  know- 
ledge. The  moment  a  witness  commences  giving  evidence,  which 
is  inadmissible,  he  should  be  stopped  by  the  Court.  Sec.  298  of  the 
Code  of  Criminal  Procedure  says  that  it  is  the  duty  of  the  Judge  to 
prevent  the  production  of  inadmissible  evidence  whether  it  is  or  is 
not  objected  to  by  the  parties.  Prom  the  general  tenor  of  the 
language  of  the  Evidence  Act,  it  would  appear  that  it  was  the  inten- 
tion of  the  Legislature  that  a  Civil  Court  should  not,  irrespective  of 
objections  made  by  parties,  allow  inadmissible  evidence  to  go  in. 

Bight  to  cross-examine  witness  called  by  the  Oonrt  under  this 

section.— (a).  The  provisions  of  this  section  "  only  forbid  the  cross 
examination  without  the  leave  of  the  Court  of  any  witness  upon  any 
answer  given  in  reply  to  a  question  asked  by  the  Judge."  They  apply 
rather  to  particular  questions  put  to  a  witness  already  before  the 
Court  than  to  the  whole  examination  of  a  witness  called  by  the 
Court— Field,  6th  Ed.,  667. 

(().  If  a  witness,  summoned  on  behalf  of  the  prosecution,  is  not 
called  by  the  party,  but  is  called  and  examined  by  the  Court  under 
this  section,  the  prisoner  should  be  allowed  to  cross-examine — Empress 
V.  Grish  Chunder  Talukdar,  I.  L,  R  6  CaL  614. 

(c).  In  Reg.  v.  Sakharam  Mukundfji,  11  Bom.  H.  C.  R  166,  West 
J.  remarked :  "  When  the  counsel  for  the  prisoner  has  examined  or 
declined  to  cross-examine  a  witness,  and  the  Court  afterwards,  of  its 
own  motion,  examined  him,  the  witness  cannot  then,  without  the 
permission  of  the  Court,  be  subjected  to  cross-examination.  When, 
after  the  examination  of  a  witness  by  the  complainant  and  the 
defendant,  the  Court  takes  him  in  hand,  he  is  put  under  special 
pressure,  as  the  Judge  is  empowered  to  ask  any  question  he  pleases, 
in  any  form  about  any  fact  relevant  or  irrelevant ;  and  he  is  therefore, 
at  the  same  time,  placed  under  the  special  protection  of  the  Court, 
which  may,  at  its  discretion,  allow  a  party  to  cross-examine  him  ;  but 
this  cannot  be  asked  for  as  a  matter  of  right.  The  principle  applies 
equally  whether  it  is  intended  to  direct  the  examination  to  the 
witness's  statement  of  facts  or  to  circumstances  touching  his  credi- 
bility ;  for  any  question  meant  to  impair  his  credit  tends  (or  is  so 
designed)  to  get  rid  of  the  effect  of  all  his  answers,  and  of  each  of 
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them,  just  as  much  as  one  that  may  bring  out  an  inconsistency  or  con- 
tradiction. It  is  then  a  cross-examination  upon  answers — upon  every 
answer  given  to  the  Court,  and  is  subject  to  the  Court's  controL" 

166.  la  cases  tried  by  jury  or  with  assessors, 
.        the  jury  or  assessors  may  put  any 
oraswssorstoput    questioQS   to   the  wituesses,  through 
^^    ^"''  or  by  leave  of  the  Judge,  which  the 

Judge  himself  might  put  and  which  he  considers 
proper. 


CHAPTER  XL 

OF  IMPROPER  ADMISSION  AND  REJECTION  OF  EVIDENCE. 

167.  The  improper  admission  or  rejection  of  evi- 
No  new  trial  dcucc  shall  uot  be  ground  of  itself 
muiirT'rej^  for  a  ucw  trial  or  reversal  of  any 
tion  of  evidence,  decisiou  in  any  case,  if  it  shall  appear 
to  the  Court  before  which  such  objection  is  raised 
that,  independently  of  the  evidence  objected  to  and 
admitted,  there  was  sufficient  evidence  to  justify 
the  decision,  or  that,  if  the  rejected  evidence  had 
been  received,  it  ought  not  to  have  varied  the 
decision. 

Rule  of  'R»g1<fth  Law.—*'  Where  evidence  has  been  offered  by  one 
party  at  the  trial,  and  has  been  improperly  rejected  or  admitted  by 
the  Jndge  after  hearing  the  objections  of  the  opposite  party,  a  new 
trial,  as  a  general  rule,  may  be  claimed  on  the  ground  that,  in  so 
rejecting  or  admitting  the  evidence,  the  Judge  did  not  rule  according 
to  law.  But  still  the  Courts  have  not  been  in  the  habit  of  granting 
a  new  trial  if,  with  the  evidence  rejected,  a  verdict  for  the  party 
offering  it  would  be  clearly  against  the  weight  of  evidence ;  or  if, 
without  the  evidence  received,  there  be  enough  to  warrant  the  verdict, 
yet,  unless  in  a  very  clear  case,  the  Courts  will  not  thus  determine 
the  efiect  of  the  improperly  rejected  evidence,  but  will  direct  a  new 
trtaL"*    Where  evidence  has  been  improperly  admitted  or  rejected 

*  Fkk  Lush's  CommOb  Law  Pr«cti<w,  tod  Ed.,  481. 
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at  Nisi  Prius,  the  Court  will  grant  a  new  trial,  unless  it  be  dear 
beyond  all  doubt^  that  the  error  of  the  Judge  could  have  had  no 
possible  effect  upon  the  verdict,  in  which  case  they  will  not  enabla 
the  defeated  party  to  protract  the  litigation.  It  may  further  be 
stated,  that  the  wrongful  reception  of  evidence  will  not  furnish  leea 
valuable  ground  for  a  new  trial,  although  the  juiy  accompany  their 
verdict  with  a  distinct  and  positive  statement  that  they  have  arrived 
at  it  independently  of  the  obnoxious  evidence**  The  rule  inundated 
in  this  section  seems  to  be  less  stringent. 

The  Court  before  which  such  Objection  is  raised.— The  expres- 
sion "  the  Court  before  which  such  objection  is  raised  "  indades  the 
Beviewing  or  Appellate  Couit—Imperatrix  v.  PUambar  Jina,  I.  L.  R. 
S  Bom.  61. 

Application  of  the  Section.— This  section  applies  to  Criminal 
as  wdl  as  to  Civil  Courts*  Vide  (1)  Imperatrix  v.  Pitannhar  Jxna^ 
I.  L.  B.  2  Bom.  61  ;  (2)  ^uaen  v.  HarriboU  Chundra  Ghose,  L  L.  B. 
I  Cal.  207. 

Improper  Admission  of  Evidence.— Bemand.^a).  In  the  case  of 
Womes  C&under  Chatterji  v.  Chundi  Cham  Ray  Chowdhary^  I.  L.  R 
7  Cal.  293,  Qarth  C.  J.  said  :  ^  It  seems  to  me,  however,  that  there 
is  great  difficulty  in  applying  the  provisions  of  this  section  to  the 
generality  of  cases  which  come  before  the  High  Court  on  second 
appeal,  and  the  difficulty  arises  thus.  On  second  appeal  we  have  no 
power  to  deal  with  the  sufficiency  of  the  evidence  ;  we  have  only  a 
right  to  entertain  questions  of  law.  And  our  duty  being  thus  con- 
fined, it  seems  to  me  that  when  evidence  has  been  wrongly  admitted 
by  the  Court  bdow,  this  Court  has,  generally  speaking,  no  right  to 
decide,  whether  the  remaining  evidence  in  the  case,  other  than  that 
which  has  been  improperly  admitted,  is  suffident  to  warrant  the 
finding  of  the  Court  below ....  I  think  that  the  only  case  which  we 
may  with  propriety  dispose  of  under  such  circumstances  without 
a  remand  are  those,  where,  independently  of  the  evidence  improperly 
admitted,  the  Lower  Court  has  apparently  arrived  at  its  conclusion 
upon  other  grounds.  Where  this  appears  pretty  clear  fW)m  the 
judgment,  a  remand  is  unnecessary,  because  then  the  error  com- 
mitted by  the  Lower  Court  has  not  a£fected  the  decision  upon  the 
merits."     Vide  Kunwar  Ifitrasar  Singh  v.  Nand  Lalj  8  Moo.  I.  A.  199. 

Dnty  of  Appellate  Court  when  Evidence  has  been  improperly 
received  by  Oonrt  of  first  instance.— (a).  The  Appellate  Court  should 
throw  adde  the  evidence  which  ought  not  to  have  been  admitted, 
and  then  consider  whether  there  still  remains  sufficient  evidence  to 

*  Vi<U  Taylor,  «th  Bd.,  1596. 
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support  the  decree  or  order.  If,  after  all  that  is  irrelevant  has  been 
tiirown  aside,  there  does  not  remain  enough  that  is  relevant  to  sup- 
port it,  the  decision  must  be  reversed — Vuie  (1)  Mohar  Singh  v. 
Ohariba,  16  W.  R.  (P.  C.)  8  ;  (2)  Lalla  BatuidAar  v.  The  Government 
of  Bengal^  16  W.  R.  (P.  C.)  11 ;  (3)  Bammaranze  y.  RangcuanU 
Mudalt,  6  Moo.  I.  A.  232. 

(b).  Where  a  copy  of  a  deposition  is  improperly  admitted,  such 
admission  is  not  ground  of  itself  for  a  new  trial,  if,  independently  of 
the  evidence  so  admitted,  there  is  sufficient  evidence  to  justify  the 
decision— ITooma  Xant  Bukehi  v-  Ounga  J^arain  Chowdhry^  20 
W.  R384. 

(c).  In  the  case  of  Tota  Ram  v.  BehnarU  Balah,  13  Moo.  I.  A.  83, 
their  Lordships  of  the  Privy  Council  said  that  they  had  not  been  in 
the  habit  of  determining  appeals  upon  the  mere  fact  that  certain 
evidence  may  have  been  improperly  admitted;  that  it  had  alwc^s 
been  the  rule  of  the  Committee  to  do  substantial  justice  between 
the  parties,  to  take  the  record  as  it  is  sent  over,  and  to  see  whether 
there  is  sufficient  evidence  on  the  whole  record  to  justify  the  con- 
clusion to  which  the  Court  below  came. 

Oldection  taken  in  Appeal  to  a  Document  admitted  in  the 
Ck>nrt  of  first  in8tance.--<a).  If  no  objection  is  taken,  in  the  Court 
of  first  instance,  to  the  reception  of  a  document  in  evidence,  it  is 
not  within  the  province  of  the  Appellate  Court  to  raise  or  recognise 
it  in  appeal~(7Atmno(;V  Oovind  Godbole  v.  Dinkor  Dhondev  QodhoUt 
I.  L.  R  11  Bom.  32a 

(5).  An  Appellate  Court  has  no  right  to  refiise  to  admit  on  tech- 
nical grounds  a  document  which  has  been  received  and  read  in  the 
Court  below  without  objection— ^i^5ar  Ali  v.  Bhyea  Lai  Jha^  L  L.  E. 
6CaL66e. 

Seeeption  of  XTnstamped  or  Insufficiently-stamped  Docnment.— 
(a).  The  question  of  the  admissibility  of  an  insufficiently-stamped 
document  once  admitted  as  evidence  by  a  Court  can  form  no  valid 
ground  of  appeal— i^Aoo6  LaU  v.  Jungle  Singh^  I.  L.  R  3  CaL  787. 
Vide  also  (1)  Deva  Chand  v.  ffira  Chand  Kamaraj^  I.  L.  R  13  Bom. 
(F.  R)449;  (2)  QirdhaH  Da$v.Jagan  Nath,l.  L.  R  3  AIL  115; 
(3)  Afzal'un^ieea  v.  Tej  Ban,  I.  L.  R  1  AIL  726 ;  (4)  L  L.  R  8 
Mad.  (F.  R)  564  ;  (5)  Kaetwr  Bhabani  v.  Appa,  I.  L.  R  5  Bom.  621 ; 
(6)  Boy  Luchmipta  Singh  Bahadoor  v.  Sheikh  Moehvraff  Ali,  25 
W.  R  80 ;  (7)  Hwr  Chmder  Ghose  v.  Wooma  Soondari  Dasii,  23 
W.  R  170  (8). 

Improper  Exclusion  of  Evidence.— The  exclusion  of  evidence  in 
the  Lower  Court  is  not  sufficient  ground  for  reversing  that  Court's 
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decree,  unless  the  Appeal  Oonrt  comes  to  the  oondnsiou  that  the 
erideooe  refused,  if  it  h^d  been  received,  ought  to  have  varied  the 
decision— 0^.  R.  DeSmua  v.  Pestanji  Dhanjihhai,  I.  L.  B.  8  Bom.  40a. 

Griminal  Trials.— Improper  Beeeption  or  Bejectioii  of  Evidence. 

—(a).  In  the  case  of  Queen-Empresi  v.  Ifaiid  Ram^  I.  L.  B.  9  All. 
609,  copies  of  the  depositions  of  certain  witnesses,  which  had  been 
recorded  at  a  previous  trial,  were  read  out  to  the  witnesses,  who 
were  then  cross-examined  bj  the  prisoners,  and  no  objection  to  this 
procedure  was  taken  on  the  prisoners'  bduJf  The  High  Court  held 
that  although  the  procedure  adopted  by  the  Magistrate  was  irregular, 
the  irregularity  was  cured  by  the  provisions  of  section  637  of  the 
Griminal  Procedure  Code  and  of  section  167  of  the  Evidence  Aot,  as  it 
was  not  shown  that  there  had  been  any  fulure  of  justice,  or  that  tho 
accused  had  been  substantially  prejudiced. 

(&).  Irregularity  in  the  admission  of  the  deposition  of  a  medical 
witness,  it  not  being  shown  that  the  prisoners  had,  thereby,  been 
prejudiced,  was  held  not  to  be  objection  which  would  justify  an 
interference  with  the  verdict— /n  re  Jhdbu  M<UUon^  L  L.  B.  8  GaL  738l 

(c).  In  Queen-Empresi  v.  OHarOy  I.  L.  B.  17  CaL  642,  the  Judge 
read  to  the  jury  certain  statements  made  by  two  witnesses,  when 
examined  in  the  Lower  Court  as  accused  persons,  and  which  had  not 
been  admitted  in  evidence.  It  was  held  that  this  was  an  error  calcu- 
lated to  prejudice  the  prisoner. 

((i).  In  Imperatrix  v.  Fitamhar  Jina^  I.  L.  B.  61,  it  was  held  that 
the  High  Court  had  power  to  review  the  case  and  determine  whether 
the  rejection  of  evidence  held  to  have  been  improperly  admitted 
should  have  the  efiect  of  varying  the  result  of  the  trial,  so  that  the 
conviction  should  be  reversed. 

{e\  Vide  Imperatrix  v.  Fandarinatht  I.  L.  B.  6  Bom,  84 
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SCHEDULE. 

Enactments  repealed. 

[See  section  2]. 


Number  and  year. 


Extent  of  repeal 


Stat  26,  Qeo.  Ill, 
cap.  57. 


Stat  14  &  16  Vic, 
cap.  99. 


Act  XV  of  1862 


Act  XIX  of  1863... 


For  the  farther  regulation  of 
the  trial  of  persons  accused  of 
certain  ofiences  committed  in 
the  East  Indies;  for  repeal- 
ing 80  much  of  an  Act,  made 
in  the  twentv-fourth  year  6( 
the  reign  of  nis  present  Ma- 
jesty (intituled  '  An  Act  for 
the  better  r^;ulation  and 
management  of  the  affairs  of 
the  East  India  Company,  and 
of  the  British  possession  in 
India,  and  for  establishing  a 
Court  of  Judicature  for  the 
more  speedy  and  effectual  trial 
of  persons  accused  of  offences 
committed  in  the  East  Indies, 
as  requires  the  servants  of 
the  East  India  Company  to 
deliver  inventories  of  their 
estates  and  effects ;  for  ren- 
dering the  laws  more  effec- 
tual against  persons  unlaw- 
fully resorting  to  the  East 
Indies ;  and  for  the  more  easy 

Sroof,   in    certain    cases,  of 
eeds  and  writings  executed 
in  Great  Britain  or  India. 

To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 
in  the  Civil  Courts  of  the 
East  India  Company  in  the 
Bengal  Presidency. 


Section  thirty- 
eight  so  far  as 
it  relates  to 
Courts  of  Jus- 
tice in  the  East 
Indies. 


Section  eleven^ 
and  so  much 
of  section  nine- 
teen as  relates 
to  British 
India. 

So  much  as  haa 
not  been  here- 
tofore repealed 

Section  nine^ 
teen. 
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Number  and  year. 


Titla 


Extent  of  repeal 


Act  II  of  1855 


Act  XXV  of  1861 . 


Act  I  of  1868 


For  the  further  improvement 
of  the  Law  of  Evidence. 


For  simplifying  the  Procedure 
of  the  Courts  of  Criminal 
Judicature  not  established  by 
Bojal  Charter. 

The  General  Clauses  Act,  1868 


So  much  as  has 
not  been  here- 
tofore repea- 
led. 

Section  twohun- 
d  r ed  and 
thirty-seven. 


Sections    seven 
and  eight. 
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Speech  of  the  HorCble  J.  Fitz-James  Stephen,  Q,  C,  on 
presenting  to  the  Supreme  Council  of  India  the  report 
of  the  Select  Committee  on  the  Bill  to  define  and  amend 
the  Law  of  Evidence,  Zlst  March  1871. 

Mr  Lord, — I  feel  that  I  owe  an  apology  to  your  Lord- 
ship and  the  Council,  for  risquesting  their  attention  to  a 
second  speech  upon  a  purely  legal  subject,  after  the  one 
which  I  delivered  a  week  ago,  upon  the  Limitation  Act  On  ' 
this  occasion,  however,  I  have  to  explain  the  position  of  a 
measure,  perhaps  as  important  as  any  that  has  been  passed 
of  late  years  by  the  Lidian  Legislature,  inasmuch  as,  if  it 
becomes  law,  it  will  affect  the  daily  administration  of  both 
Civil  and  Criminal  Procedure  throughout  the  whole  country. 
Moreover,  the  subject-matter  to  which  the  Bill  refers,  is  one 
of  deep  and  wide  general  interest,  for  a  Law  of  Evidence 
properly  constructed  would  be  nothing  less  than  an  applica- 
tion of  the  practical  experience  acquired  in  Courts  of  Law, 
to  the  problem  of  inquiring  into  the  truth  as  to  controverted 
questions  of  fistct. 

This  is  the  object  which  has  been  kept  in  view  in  fram* 
ing  the  Bill  which  the  Committee  append  to  their  report^ 
and  which  I  am  now  to  describe  in  a  general  way  to  your 
Lordship  and  the  Council. 

I  will  state  in  the  first  place  the  history  of  the  measure 
down  to  the  present  time.  So  far  back  as  the  year  1868, 
the  Indian  Law  Commissioners  drew  a  Draft  Evidence  Act, 
which  was  sent  out  to  this  country,  and  introduced  and  re- 
ferred to  a  Select  Committee,  by  my  friend  and  predecessor 
Mr.  Maine.  The  Bill  was  circulated  for  opinion  to  the  Local 
Governments,  and  was  pronounced  by  every  legal  authority 
to  which  it  was  submitted,  to  be  unsuitable  to  the  wants  of 
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this  country.  In  this  view  the  Committee  concur,  for  reasons 
which  I  need  not  state  in  detail  on  the  present  occasion.  I 
may  observe  in  general,  however,  that  the  principal  reasons 
were,  that  the  Bill  was  not  sufficiently  elementary ;  that  it 
was  in  several  respects  incomplete,  and  that,  if  it  became 
law,  it  would  not  supersede  the  necessity  under  which 
judicial  officers  in  this  country  are  at  present  placed,  of 
acquainting  themselves  by  means  of  English  hand-books 
with  the  English  law  upon  this  subject  The  Commissioners' 
draft,  indeed,  would  hardly  be  intelligible  to  a  person  >¥ho 
did  not  enter  upon  the  study  of  it,  with  a  considerable  know- 
ledge of  the  English  law.  Under  these  circumstances,  a 
new  Draft  was  framed,  which  we  now  propose  to^rint  and 
circulate,  and  on  which  I  hope  to  receive  the  opinions  of 
the  Local  Qovemments  and  High  Courts,  in  the  course  of 
the  summer,  say,  by  next  September,  so  that  their  criticisms 
may  be  deliberately  weighed,  and  the  measure  may  be 
finally  disposed  of,  by  this  time  next  year. 

The  report  of  the  Committee  explains  very  fully  the 
scheme  of  the  Bill,  which,  of  course,  is  of  considerable, 
though  not,  I  hope,  of  unwieldy,  length,  and  enters  fully  into 
the  reasons  which  have  led  us  to  adopt  its  leading  provisions. 
I  will  not  weary  the  Council  by  going  into  all  these  ques- 
tions on  the  present  occasion.  I  will  confine  myself  to 
saying  that  I  trust  that  those  who  will  have  to  criticise  the 
Bill  will  begin  by  studying  the  report,  which  has  been 
drawn  up  with  great  care,  and  which,  as  well  as  the  Bill 
itself,  forms  a  connected  and  systematic  whole.  The  general 
object  kept  in  view  in  framing  the  Bill  has  been  to  pro- 
duce something  from  which  a  student  might  derive  a  clear, 
comprehensive,  and  distinct  knowledge  of  the  subject,  with- 
out unnecessary  labour,  but  not,  of  course,  without  that 
degree  of  careful  and  sustained  attention  which  is  necessary 
in  order  to  master  any  important  and  intricate  matter.  It 
is  by  this  standard  that  the  Committee  in  general,  and  I  in 
particular,  as  the  member  in  charge  of  the  Bill,  desire  that 
it  may  be  tried. 
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With  this  reference  to  the  Bill  and  the  report  of  the 
Committee,  I  proceed  to  discuss  the  general  questions  con- 
nected with  the  subject,  and  to  mention  a  few  of  the  leading 
feftures  of  the  measure. 

I  suppose  that  I  may  assume,  as  generally  admitted,  the 
necessity  which  exists  for  legislation  on  the  subject  of  evi- 
dence in  British  India.  It  would  be  exceedingly  diflScult  to 
say  precisely  what,  at  the  present  moment,  the  law  upon  the 
subject  is.  To  some  extent — it  is  far  from  being  clear  to 
what  extent — and  in  some  parts  of  the  country — though 
questions  might  be  raised  as  to  the  particular  parts  of  the 
c<^untry — the  English  Law  of  Evidence  appears  to  be  in 
force  in  British  India.  Whatever  may  be  the  theory,  it  both 
is  and  will  continue  to  be  so  in  practice ;  for,  if  the  English 
Law  of  Evidence  has  not  been  introduced  into  this  country, 
English  lawyers  and  gtam-lawyers  have,  and  the  Courts  have 
been  directed  to  decide  according  to  the  law  of  justice, 
equity,  and  good  conscience.  Practically  speaking,  these 
attractive  words  mean  little  moi*e  than  an  imperfect  under- 
standing of  imperfect  collections,  of  not  very  recent  editions 
of  English  text-books.  It  is  di£5cult  to  imagine  anything 
much  less  satisfactory  than  such  a  state  of  the  law  as  this, 
A  good  deal  may  be  said  for  an  elaborate  legal  system,  well 
understood  and  strictly  administered.  A  good  deal  may  be 
said  for  unaided  mother-wit  and  natural  shrewdness ;  but 
a  half-and-half  system,  in  which  a  vast  body  of  half-under- 
stood law,  destitute  of  arrangement  and  of  uncertain 
authority, '  maintains  a  dead-alive  existence,  is  a  state  of 
things  which  it  is  by  no  means  easy  to  praise. 

Legislation  being  thus  necessary,  in  what  direction  is 
legislation  to  proceed  ?  A  gentleman,  for  whose  opinion  upon 
all  subjects  connected  with  Indian  law  and  legislation  I,  in 
common  with  most  other  people,  have  a  profound  respect, 
said  to  me  the  other  day  in  discussing  this  subject : — '  My 
Evidence  Bill  would  be  a  very  short  one.  It  would  consist 
of  one  rule,  to  this  eflFect — All  rules  of  evidence  are  hereby 
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abolisheA'  I  believe  that  the  opinion  thus  vigorously 
expressed,  is  really  held  by  a  large  number  of  persons  who 
■would  not  avow  it  so  plainly.  There  is,  in  short,  in  the  lay 
world,  including  in  the  expression  the  majority  of  Indian 
civilians,  an  impression  that  rules  of  evidence  are  technical- 
ities invented  by  lawyers  principally,  for  what  Bentham  called, 
fee-gathering  purposes,  and  no  real  value  in  the  investiga- 
tion of  truth.  I  cannot  admit  that  this  impression  is  in  any 
degree  correct.  I  believe  that  rules  of  evidence  are  of  very 
great  value  in  all  inquiries  into  matters  of  fact,  and  in  par- 
ticular, in  inquiries  for  judicial  purposes ;  and  that  it  is  prac- 
tically impossible  to  investigate  di£Scult  subjects  without 
regard  to  them. 

It  is  worth  while  to  illustrate  this  point  a  little,  because 
the  necessity  for  rules  of  evidence  rests  upon  it ;  but  strong 
proof  of  it  is  to  be  found  in  the  fact,  that  in  all  ages  and  coun- 
tries there  have  been  rules  of  evidence.  In  rude  times  and 
amongst  primitive  people,  the  task  of  arriving  at  the  truth  as 
to  matters  of  fact,  was  regarded  as  so  hopelessly  difficult,  that 
rude  arbitrary  substitutes  for  any  sort  of  rational  procedure 
were  provided,  in  the  shape  of  ordeals  and  judicial  combats. 
When  people  began  to  obtain  glimpses  of  the  true  methods  of 
investigation,  they  seem  to  have  considered  as  almost  super- 
natural skill,  what  in  our  dajrs  would  fall  within  the  scope  of 
average  police  officers  or  attorneys'  clerks.  The  delighted 
wonder  which  was  displayed  by  the  Jews,  according  to  the 
apocryphal  story  of  Susannah  and  the  Elders,  at  what  a 
friend  of  mine  used  to  call  '  that  very  feeble  cross-exa- 
mination of  Daniel's  about  the  trees,'  is  a  good  instance  of 
this.  At  a  later  period,  arbitrary  rules  of  evidence  began 
to  be  formed.  Such  a  fact  must  be  proved  by  two  eye- 
witnesses ;  such  another  by  four ;  such  another  by  seven. 
To  say  nothing  of  European  systems,  in  which  such  rules 
were  in  force,  the  Hedaya  is  full  of  them.  These  rules  were 
never  introduced  in  their  full  force  into  England,  but  the 
system  which  was  adopted,  or  rather  which  grew  up  by  degrees, 
was  of  a  very  mixed  and  exceedingly  singular  character.    Part 
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of  it  consisted  of  rules  declaring  large  classes  of  witnesses  to 
be  incompetent  Part  was  intimately  connected  with  the 
English  system  of  special  pleading,  which  was  so  contrived,  as 
to  define  with  extreme  precision,  the  facts  upon  which  the 
parties  differed,  or  were,  as  the  phrase  goes,  at  issue.  Part 
was  the  result  of  the  practical  experience  of  the  Courts,  and 
these  rules  were  by  far  the  most  valuable  portion,  in  my 
opinion,  of  the  English  Law  of  Evidence.  Most  of  the  other 
rules  have,  indeed,  been  cut  away  by  legislation,  and  those 
which  still  remain,  may  fairly  be  taken  to  be  the  nett  result 
of  English  judicial  experience  in  modem  times.  In  the 
most  general  terms,  these  rules  are — 

(1)  that  evidence  must  be  confined  to  the  issue ; 

(2)  that  hearsay  is  no  evidence ; 

(3)  that  the  best  evidence  must  be  given  ; 

(4)  rules  as  to  confession  and  admissions ; 

(5)  rules  as  to  documentary  evidence. 

I  have  two  general  remarks  to  make  upon  them. 

The  first  is,  that  they  are  sound  in  substance  and  eminently 
useful  in  practice,  and  that,  when  properly  understood,  they 
are  calculated  to  afford  invaluable  assistance  to  all  who  have 
to  take  part  in  the  administration  of  justice. 

The  second  is,  that  I  believe  that  no  body  of  rules  upon 
any  important  subject,  were  ever  expressed  so  loosely,  in  such 
an  intricate  manner,  or  at  such  intolerable  length. 

It  is  necessary  to  prove  the  first  of  these  propositions, 
in  order  to  justify  the  recommendation  of  the  Committee 
that  the  substance  of  the  rules  in  questions,  should  be 
introduced  in  the  form  of  express  law  into  this  country. 
It  is  necessary  to  prove  the  second  proposition,  in  order  to 
justify  the  attempt  made  in  the  Bill  to  reduce  the  rules  to 
order  and  system. 

First,  then,  as  to  the  proposition  that  the  rules  in  question 
are  substantially  sound,  and  do  far  more  good  than  harm, 
even  in  their  present  confused  condition.    The  proof  of  this 
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is,  I  think,  to  be  found  in  a  comparison  between  the  proceed- 
ings of  English  Courts  of  Justice,  and  those  of  countries 
which  have  no  such  rules,  and  between  the  proceedings  of 
English  Courts  in  which  these  rules  are,  and  those  in  which 
they  are  not,  understood  and  acted  upon.  As  a  preliminary 
remark,  I  think,  I  ought  to  observe  that  the  knowledge  of 
these  rules  possessed  by  English  lawyers,  is  derived  far  more 
from  daily  practice  in  the  Courts,  than  from  theoretical 
study.  Many  English  lawyers  know  by  habit,  almost  in- 
stinctively, whether  this  or  that  (to  use  the  common  phrase) 
is  or  is  not  evidence,  although  they  have  hardly  given  the 
theory  of  the  matter  a  thought.  The  value  of  these  rules 
should  accordingly  be  tested  by  their  practical  results,  and 
not  by  the  theories  on  which  they  have  been  justified.  Those 
theories  are  clumsy,  intricate,  ambiguous,  and  in  many  in- 
stances absurd,  and  are  mere  after-thoughts  suggested  by  the 
eminently  sagacious  practice  which  they  were  intended  to 
justify  ajid  explain.  What  then  is  the  practical  effect  of 
these  rules  ?  I  may  perhaps  be  permitted  to  answer  this  by 
referring  to  a  book  which  I  published  in  1863  on  the  Crimi- 
nal Law  of  England,  which  contains,  amongst  other  things, 
an  analysis  of  several  celebrated  trials,  English  and  French. 
One  object  of  that  analysis  was  to  contrast  the  effect  of  the 
presence  and  absence  of  rules  of  evidence ;  and  I  think  that 
any  one  who  would  take  the  trouble  to  compare  those  trials 
together  carefully,  would  agree  with  me  in  the  conclusion, 
that  the  practical  effect  of  the  English  rules  of  evidence  in 
those  cases,  was  to  shorten  the  proceedings  enormously,  and 
at  the  same  time  to  consolidate  and  strengthen  them,  keeping 
out  nothing  that  a  reasonable  person  would  have  wished  to 
have  before  him  as  materials  for  his  judgment.  The  French 
system,  on  the  other  land,  which  dispenses  with  all  rules  of 
evidence,  got,  at  least  in  those  cases,  no  other  result  from  the 
want  of  them,  than  floods  of  irrelevant  gossip  and  collateral 
questions  enough  to  confuse  and  bewilder  the  strongest  head. 
Again,  compare  the  proceeding  of  an  ordinary  Court 
of  criminal  justice  with  the  proceedings  of  a  Court-martial, 
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in  which  the  rules  of  evidence  are  far  less  strictly  enforced^ 
and  less  clearly  understood.  An  ordinary  Criminal  Court 
never  gets  very  far  from  the  point,  but  a  Court-martial  con- 
tinually wanders  into  questions  far  remote  from  those  which 
it  was  assembled  to  try.  Nothing,  for  instance,  is  more  com- 
mon than  to  see  the  prosecutor  change  places,  as  it  were, 
with  the  prisoner,  or  to  find  collateral  issues  pursued  till  the 
Court  finds  itself  engaged  in  determining,  not  whether  A 
was  guilty  of  a  military  offence,  but  whether  Z  told  a 
falsehood  on  some  irrelevant  subject.  In  a  case  which 
I  well  recollect,  B  testified  against  A.  B  being  cross- 
examined  to  his  credit,  stated  a  fact  not  otherwise  relevant 
to  the  inquiry.  Z  denied  the  fact  which  B  affirmed,  and 
made  further  statements  which  were  contradicted  by  inter- 
mediate letters  of  the  alphabet.  No  Judge  can  possibly 
be  expected,  by  the  mere  light  of  nature,  to  know  how  to 
set  limits  to  the  inquiries  in  which  he  is  engaged ;  yet  if  he 
does  not,  an  incalculable  waste  of  time  and  energy,  and  a 
great  weakening  of  the  authority  of  his  Court,  is  sure  to 
follow.  Active  and  zealons  advocates,  who  have  no  rules  of 
evidence  to  restrain  their  zeal,  would  have  it  in  their  power 
to  pervert  the  administration  of  justice  to  the  basest  pur- 
poses, and  to  inflict  immense  injury  on  every  class  connected 
with  it,  directly  or  remotely.  Trials  might,  and  often  would, 
in  such  hands  be  made  the  excuse  for  tearing  open  old 
quarrels,  reviving  questions  laid  at  rest,  and  giving  fresh 
animus  to  scandals  long  since  exploded ;  and  the  main  ques- 
tion would  frequently  be  lost  sight  of,  in  a  cloud  of  irritating 
and  useless  collateral  issues.  I  may  be  excused  for  referring 
to  my  own  experience  at  the  English  Bar  in  illustration  of 
this.  Appeals  against  orders  of  affiliation,  used  invariably  to 
produce  an  amount  of  perjury  and  counter-perjury  which  I 
should  think  it  would  be  difficult  to  exceed  in  any  country. 
In  certain  parts  of  the  country,  it  was  a  point  of  honour  for 
the  friends  of  the  putative  father  and  of  the  mother,  respect- 
ively, to  '  go  to  sessions  to  swear  for  him,  or  her,'  as  they 
used  to  say.    No  one  who  did  not  take  part  in  such  cases 
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could  imagine  the  strange  ramifications  of  falsehood  and 
contradiction,  into  which  a  hotly-contested  case  of  this  kind 
would  spread,  or  the  number  of  imputations  thrown  on  the 
honesty  and  chastity  of  the  different  witnesses,  male  and 
female.  If  it  had  not  been  for  the  rules  of  evidence,  the 
reputations  of  half  the  population  of  the  village  would  have 
been  torn  in  pieces.  The  rules  of  evidence  kept  matters 
to  a  point,  and  so  minimized  the  evil ;  but  the  parties,  the 
witnesses,  and  the  attomies,  all  appeared  to  me  to  be,  one 
more  anxious  than  another,  to  fight  the  matter  out  till  the 
very  last  rag  of  character  had  been  stripped  off  the  back  of 
every  man,  woman,  and  child,  whose  name  was  in  any  way 
brought  into  the  discussion.  The  French  Courts  display 
this  evil,  in  an  aggravated  form.  In  the  work  to  which  I 
have  already  referred,  will  be  found  an  account  of  the  trial 
of  a  monk  named  Leotade  for  murder.  If  disposed  of  under 
the  English  rules  of  evidence,  it  could  hardly  have  taken 
more  than  a  day  or  two  at  the  most.  In  the  French  Court, 
it  lasted  for,  I  think,  about  three  weeks,  and  branched  out 
into  all  sorts  of  subjects.  One  witness,  in  particular,  was 
discovered  to  have  seduced  a  girl  seven  years  before,  and 
letters  from  her  to  him  were  read,  to  throw  light  on  his 
character.  He  naturally  wished  to  give  his  own  account  of 
the  transaction,  but  was  stopped  on  the  ground  that  a  line 
must  be  drawn  somewhere,  and  that  the  Court  chose  to 
draw  it  between  the  point  at  which  an  irrelevant  slur  had 
been  thrown  on  his  character,  and  the  point  at  which,  had 
he  been  permitted  to  do  so,  he  might  have  given  an  equally 
irrelevant  explanation. 

It  is  not,  however,  merely  for  the  purpose  of  confining 
judicial  proceedings  within  reasonable  limits,  that  rules 
of  evidence  are  useful  They  are  also  of  pre-eminent 
importance  for  the  purpose  of  protecting  and  guiding  the 
Judge  in  the  discharge  of  his  duty.  There  is  a  sense  in 
which  it  may  be  said  with  perfect  truth,  that  even  legislative 
power  is  unequal  to  the  task  of  abolishing  rules  of  evidence. 
No  doubt,  it  is  competent  to  the  Legislature  to  provide  that  no 
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rules  of  evidence  shall  have  the  force  of  law ;  but  unless  they 
expressly  forbid  all  Courts  and  Judges  to  act  upon  any  rules 
at  all,  or  to  listen  to  any  arguments  as  to  the  manner  in 
which  they  shall  exercise  the  discretion  with  which  they 
are  invested  (propositions  too  absurd  to  discuss),  the  Judges 
infallibly  will  hear,  and  will  be  guided  by,  arguments  upon 
the  subject,  and  these  arguments  will  be  drawn  from  the 
practice  of  English  Courts.  Moreover,  the  Courts  of 
Appeal  will  exercise  their  own  discretion  in  the  matter,  and 
thus,  by  degrees,  the  system  would  grow  up  again  in  the 
most  cumbrous,  chaotic,  and  inconvenient  of  all  conceivable 
shapes.  The  plain  truth  is,  that  there  is  only  one  possible 
way  of  getting  rid  of  the  law  of  evidence,  and  that  is  by 
getting  rid  of  the  administration  of  justice  by  law>  and 
returning  to  the  system  of  mere  personal  discretion. 

It  may  be  that  some  persons  would  like  this  policy,  but 
I  suppose  it  is  one  which  I  need  not  discuss. 

So  far,  I  have  considered  the  rules  of  evidence  merely 
as  they  conduce  to  the  important  practical  objects  of  keeping 
proceedings  to  the  point,  and  of  protecting  and  supporting 
the  Judgea  I  must  now  say  a  few  words  on  their  value,  as 
furnishing  the  Judge  with  solid  tests  of  truth.  I  admit 
that  their  value  in  this  respect  is  often  exaggerated  and 
misconceived ;  but  I  think  that,  when  the  matter  is  fairly 
stated,  it  will  be  found  that  they  have  a  real,  though  it  may 
be  described  as  a  negative,  value  for  this  purpose.  There  are 
two  great  problems  on  which  the  rules  of  evidence  throw  no 
light  at  all,  and  on  which  they  are  not  intended  to  throw  any 
light ;  and  it  must  be  admitted  that  these  problems  are  by 
far  the  most  important  of  any,  which  a  Judge  has  to  solve. 
No  rule  of  evidence  that  ever  was  framed,  will  assist  a  Judge 
in  the  very  smallest  degree  in  determining  the  master-ques- 
tion of  the  whole  subject — whether,  and  how  far,  he  ought  to 
believe  what  the  witnesses  say  ?  Again,  rules  of  evidence  are 
not,  and  do  not  profess  to  be,  rules  of  logic.  They  throw  no 
light  at  all,  on  a  further  question  of  equal  importance  to  the 
one  just  stated.    What  inference  ought  the  Judge  to  draw 
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from  the  facts  in  which,  after  considering  the  statemGits 
made  to  him,  he  believes  ?  In  every  judicial  proceeding 
whatever,  these  two  questions — Is  this  true  ?  and,  i3f  it  is 
true,  what  then  ?— K>ught  to  be  constantly  present  to  the 
mind  of  the  Judge ;  and  it  must  be  admitted,  both  that  the 
rules  of  evidence  do  not  throw  the  smallest  portion  of  light 
upon  them,  and  that  persons  who  are  absolutely  ignorant  of 
those  rules,  may  give  a  much  better  answer  to  each  of  these 
questions,  than  men  to  whom  every  rule  of  evidence  is  per- 
fectly feuniliar.  I  think,  that  a  more  or  less  distinct  percep- 
tion of  this,  coupled  with  impatience  of  the  exaggerated 
pretensions  which  have  sometimes  been  made  on  behalf  of 
the  rules  of  evidence,  are  the  principal  reasons  for  the  dis- 
trust and  dislike,  with  which  they  are  at  times  regarded. 
This  dislike,  I  think,  is  merely  a  particular  instance  of 
the  vulgar  error,  which  in  so  many  cases  leads  people  to 
depreciate  art  in  comparison  with  nature ;  as  if  there  were  an 
opposition  between  the  two,  and  as  if  art  in  all  cases  did  not 
pre-suppose  and  depend  upon  nature.  The  best  shoes  in  the 
world  will  not  make  a  man  walk,  nor  will  the  best  glasses 
make  him  see ;  and  in  just  the  same  way,  the  best  rules  of 
evidence  will  not  supply  the  place  of  natural  sagacity,  or  of  a 
taste  for,  and  training  in  logic ;  but  it  no  more  follows  that 
rules  of  evidence  are  useless  as  guides  to  truth,  than  that 
shoes  or  glasses  are  useless  as  assistances  to  the  feet  and  to 
the  eye&  The  real  use  of  rules  of  evidence  in  ascertain- 
ing the  truth,  consists  in  the  fact  that  they  supply  tests, 
warranted  by  very  long  and  varied  experience,  as  to  two 
great  points,  the  relevancy  of  facts  to  the  question  to  be 
decided  by  the  Court,  and  the  sort  of  evidence  by  which 
particular  facts  ought  to  be  proved.  They  may  in  the 
broadest  and  most  popular  form  be  stated  thus — If  you 
want  to  arrive  at  the  truth  as  to  any  matter  of  feet  of  serious 
importance,  observe  the  following  maxims : — 

First,  if  your  belief  in  the  principal  fact  which  you  wish 
to  ascertain  is  to  rest,  after  all,  upon  an  inference  from 
other  facts,  let  those  fects,  at  all  eiients,  be  closely  connected 
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with  the  principal  fact  in  some  one  of  certain  specific  modes. 
Secondly,  never  belicTe  in  any  fact  whatever,  whether  it  is  the 
£Aci  which  yon  principally  wish  to  determine,  or  whether  it 
is  a  fact  from  which  yon  propose  to  infer  the  existence  of  the 
principal  fact,  imtil  yon  have  before  yon  the  best  evidence 
that  is  to  be  had ;  that  is  to  say,  if  the  fact  is  a  thing 
done,  have  before  yon  some  one  who  saw  it  done  with  his 
own  eyes :  if  it  was  a  thing  said,  have  before  yon  some  one 
who  heard  it  said  with  his  own  ears :  if  it  was  a  writtea 
paper,  have  the  paper  before  you  and  read  it  for  yourself 

This— exceptions,  qualifications,  and  explanations  apart — 
is  the  true  essence  of  the  rules  of  evidence,  and  I  think 
that  no  one  will  deny,  either  that  these  rules  are  in  them- 
selves eminently  wise,  or  that  they  are  by  no  means  so 
obvious  and  self-evident  that  the  mere  unassisted  natural 
sagacity  of  judicial  officers  of  every  grade  can  be  trusted 
to  grasp  their  friH  meaning,  and  to  apply  them  to  the  practi- 
cal questions  which  arise  in  the  administration  of  justice, 
with  no  assistance  from  express  law.  I  do  not  wish  to 
exaggerate,  but  I  must  add,  that  I  attach  some  moral  value 
to  these  rule&  If  they  are  firmly  grasped  by  Courts  of 
Justice,  and  rigidly  insi^^  upon  in  all  practical  matters 
which  come  before  the  Coc^ts^  they  will  gradually  work 
their  way  amongst  the  people  at  large,  and  furnish  them 
with  tests  by  which  to  distinguish  between  credulity  and 
rational  belief,  upon  a  great  variety  of  matters,  and  this  may 
be  of  vaat  importance.  I  ought  to  add  that  the  good  which 
they  are  calculated  to  effect,  can  be  obtained  only  by  erect- 
ing them  into  laws  and  rigorously  enforcing  thenu  When 
this  is  done,  I  feel  confident  that  experience  will  be  continu- 
ally adding  to  the  proof  of  their  value. 

So  far,  I  have  tried  to  prove  the  proportion  that  the 
EUiglish  rules  of  evidence  are  of  real  solid  value,  and  that 
they  are  not  a  mere  collection  of  arbitrary  subtleties  which 
shackle,  instead  of  guiding,  natural  sagacity.  I  pass  now  to 
the  next  proposition,  which  is,  that  these  rules  are  expressed 
in  a  form  so  confused,  intricate,  and  lengthy,  that  it  is 
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hardly  possible  for  any  one  to  learn  their  true  meaning 
otherwise  than  by  practice, — an  inconvenience  which  may  be 
altogether  avoided  by  a  careful  and  systematic  distribution. 
For  the  proof  of  this  proposition,  if  indeed  it  is  disputed, 
I  can  only  refer  in  general  to  the  English  text-books  on 
the  subject.  They  form  a  mass  of  confusion  which  no  one 
can  understand  until,  by  the  aid  of  long  practice,  he  learns 
the  intention  of  the  different  rules,  of  which  they  heap 
together  innumerable  and  ofben  incoherent  illustrations.  I 
am  &r  from  wishing  to  impute  this  as  a  fault  to  the  indus- 
trious, and  in  many  cases  distinguished,  authors  of  these 
compilations.  They,  like  all  other  hand-books,  are  intended 
for  immediate  practical  purposes,  and  are  mere  collections 
of  enormous  masses  of  isolated  rulings,  generally  relating 
to  some  very  minute  point.  It  was  necessary,  therefore, 
that  they  should  be  arranged,  rather  with  reference  to  vague 
catch-words,  with  which  the  ears  of  lawyers  are  fiuniliar, 
than  with  reference  to  theoretical  principles,  which  it  has 
never  been  worth  any  lawyer's  while  to  investigate. 

The  condition  of  the  law  of  evidence,  as  well  as  the 
condition  of  many  other  branches  of  the  law  of  England, 
affords  continual  illustrations  of  the  extraordinary  intricacy 
and  diflSculty  which  arises  from  the  combination  of  the  very 
greatest  practical  sagacity  with  an  absence  of  sound  theory, 
or,  what  is  still  worse,  with  the  presence  of  unsound  theory. 
No  one  who  has  not  seen  it,  could  possibly  imagine  how 
obscure  the  meaning  of  a  clever  man  may  become  when  he 
is  forced  to  squeeze  it  into  the  terms  of  a  theory,  which  does 
not  fit  it,  and  is  not  true.  I  will  give  one  or  two  illustrations 
of  my  meaning.  The  expression  '  hearsay  is  no  evidence ' 
earl/  obtained  considerable  currency  in  the  English  Courts. 
It  is  referred  to  in  the  instructions  given  to  Algernon  Sidney 
for  the  management  of  his  defence  by  an  eminent  barrister, 
about  200  years  ago.  In  a  general  way,  its  meaning  is 
clear  enough,  and,  what  is  more,  is  true ;  but,  when  considered 
as  the  full  expression  of  a  general  truth,  from  which  rules 
can  be  deduced  in  particular  cases,  it  is  inaccurate,  faulty, 
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and  obscure  to  the  last  degrea  The  objections  to  it  are, 
that  both  '  hearsay '  and  '  evidence  *  are  words  of  the  most 
uncertain  kind,  each  of  which  may  mean  several  different 
things.  For  instance,  hearsay  may  mean  what  you  have 
heard  a  man  say,  and  this  is  its  most  obvious  meaning ;  but 
it  is  difficult  to  imagine  a  grosser  absurdity  than  the  asser- 
tion that  no  one  is  ever  to  prove,  in  a  judicial  proceeding, 
any  thing  said  by  any  other  person.  '  Hearsay,'  again,  may 
be  taken  to  mean  that  which  a  person  believes,  not  because  he 
perceived  it  with  his  own  organs  of  perception,  but  on  the 
authority  of  another ;  but  this  is  not  the  natural  sense  of 
the  word,  and  it  is  almost  impossible  in  practice  to  divest  a 
word  of  its  natural  meaning. 

The  word  '  evidence '  is  also  exceedingly  ambiguous.  It 
may  mean,  that  which  a  witness  says  in  Court.  It  may 
mean,  the  foots  to  which  he  testifies,  regarded  as  a  ground- 
work for  further  inference.  Notwithstanding  this  double 
ambiguity  the  phrase  '  hearsay  is  no  evidence,'  being  empha- 
tic and  easy  to  recollect,  stuck  in  the  ears  and  in  the  minds 
of  lawyers,  and  has  been  taken  by  many  text- writers  as  the 
principle  on  which  their  statement  of  the  most  important 
branch  of  the  law  of  evidence  is  to  be  arranged.  They  accord- 
ingly took  to  describing  as  hearsay,  every  foot  of  which  evi- 
dence was  by  law  excluded ;  in  short,  they  turned  'hearsay  isno 
evidence'  into  'that  which  is  not  evidence  is  hearsay.'  They 
did  not,  however,  do  this  expressly.  They  did  it  by  describing 
as  exceptions  to  the  rule  excluding  hearsay,  all  cases  in  which 
evidence  was  admitted  of  anything,  which  would  have  been 
excluded,  but  for  such  exceptiona  This  is  so  intricate  a  state- 
ment that  I  can  hardly  expect  the  Council  to  follow  me,  but  I 
will  give  an  illustration  of  what  I  mean.  The  question  is, 
whether  a  piece  of  land  belongs  to  A  or  B.  A  says  that  it 
belongs  to  him,  because  his  fother  C  bought  it  from  D,  who 
bought  it  from  £,  and  he  produces  the  deeds  by  which  E 
conveyed  the  land  to  D,  and  D  conveyed  it  to  C.  Now,  as 
D  and  E  are  not  parties  to  the  suit  between  A  and  B,  and  as 
A  cannot  of   his  own  knowledge  know  anything  of  the 
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transaction  between  them,  English  text-writers  call  the  deed 
between  D  and  E  'hearsay'  and  according  to  Mr.  Pitt 
Taylor,  the  rule  which  permits  such  deeds  to  be  given  in 
evidence  is  the  third  exception  to  the  rule  which  excludes 
hearsay.  One  of  the  Judges,  if  I  am  not  mistaken,  called 
such  evidence  '  written  hearsay,'  and  so  indifferent  are  Eng- 
lish lawyers  in  general,  to  the  abuse  of  language  for  the 
sake  of  momentary  convenience,  that  it  probably  never  struck 
him,  that  this  was  a  contradiction  in  terms.  I  think,  however, 
that  it  is  hard  to  expect  people  to  understand,  bear  in  mind, 
and  follow  out  in  all  its  ramifications  a  system,  which  employs 
knguage  in  such  a  peculiar  manner,  as  to  call  ancient  deeds 
*  written  hearsay/  To  talk  of  hearing  a  document,  is  like 
talking  of  seeiog  a  sound. 

I  now  turn  to  the  ambiguity  of  the  word  '  evidence,'  to 
which  I  have  already  referred.  As  I  have  just  said,  *  evi- 
dence '  sometimes  means  a  &ct  which  suggests  an  inference. 
For  instance,  it  is  common  to  say, — *  Recent  possession  of 
stolen  goods  is  evidence  of  theft' ;  that  is,  the  fact  of  such 
possession  suggests  the  inference  of  theft.  At  other  times, 
and  I  think  more  frequently,  *  evidence '  means  what  a  wit- 
ness actually  says  in  Court,  or  that  which  he  produces.  For 
instance,  we  say  *  the  evidence  which  he  gave  was  tarue.'  I 
might  occupy,  I  will  not  say  the  attention,  but  the  time  of 
your  Lordship  and  the  Council  for  hours,  if  I  were  to  at- 
tempt to  describe  the  amount  of  confusion  and  obscurity  which 
the  neglect  of  this  simple  and  obvious  distinction  has  thrown 
over  the  whole  subject  I  vdll  content  myself  with  observing 
that  it  produces  the  effect  of  giving  a  double  meaning  to  every 
expression  into  which  the  word  'evidence'  is  introduced. 
'Circumstantial evidence,'  'h^msay evidence,'  'direct evidence,' 
'  primary,  evidence,'  best  evidence,'  have  each  two  sets  of 
meanings,  and  the  result  is,  that  it  is  aknost  impossible  to 
arrive  at  a  clear  and  comprehensive  knowledge  of  the  whole 
subject,  or  to  see  how  its  various  parts  are  related  to  each 
other,  without  an  amount  of  study,  thought,  and  practical 
acquaintance  with  the  actdal  working  of  the  rules  of  evidence. 
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which  few  people  are  in  a  position  to  bestow  upon  the 
subject. 

I  may  appear  to  be  detaining  the  Council  unduly  upon 
merely  verbal  questions,  but  it  is  a  common  fault  to 
under-rate  the  importance  of  accurate  language,  particu- 
larly in  regard  to  the  fundamental  terms  of  any  particular 
branch  of  knowledge.  In  regard  to  law,  I  have  not  the 
least  doubt  that  a  very  large  proportion  of  the  intricacy  and 
di£Sculty  which  attach  to  it,  is  due  to  the  &ct,  that  proper  pains 
have  never  been  bestowed  on  the  definition  of  its  fundamental 
terms.  What  could  be  made  of  Euclid,  if  we  were  not  quite 
sure  of  our  meaning  when  we  spoke  of  a  point,  a  line,  a  circle, 
parallels,  and  perpendiculars?  Such  a  defect  would  render 
geometry  impossible,  and  the  defect  which  makes  large  parts 
of  the  law  almost  unintelligible,  and  beyond  all  measure 
cumbrous  and  unwieldy,  is  precisely  analogous  to  it  in 
principla  I  believe  that,  if  its  fundamental  terms  were 
defined  as  clearly  as  the  term  *  law '  was  defined  by  the  late 
Mr.  Austin,  the  study  of  law  would  become  comparatively 
easy,  and  in  many  cases  attractive  for  its  own  sake ;  that  its. 
bulk  might  be  diminished  to  a  degree  of  which  people  in 
general  have  hardly  any  conception ;  that  the  expense  of  its 
administration  might  be  greatly  diminished  and  that  com- 
parative certainty  might  do  away  with  a  very  large  amount 
of  needless  and  harassing  litigation. 

I  shall  now  proceed  to  describe,  shortly,  the  principles  on 
which  the  Draft  Bill  of  the  Committee  has  been  framed.  In 
the  first  place,  we  thought  it  necessary  to  fix  the  sense  in 
which  the  fundamental  terms  of  the  subject  should  be 
understood,  and  for  that  purpose  we  define  '  fact,'  *  evidence,' 
*  proof,'  *  proved,'  and  some  other  words  as  to  which  I  will 
content  myself  with  a  reference  to  the  report  It  seemed 
to  us  that  the  remainder  of  the  subject  would  £bJ1  under  the 
following  general  heads : — 

1. — ^The  relevancy  of  fects  to  the  issues  to  be  proved. 

2. — ^The  proof  of  facts,  according  to  their  nature  by  oral, 
documentary,  or  material  evidence. 
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3. — The  production  of  evidence  in  Court 

4. — The  duties  of  the  Court,  and  the  eflfect  of  the  mistaken 
admission  or  rejection  of  evidence. 

These  heads  would,  we  think,  be  found  to  embrace,  and 
to  arrange  in  their  natural  order,  all  the  subjects  treated  of 
by  Elnglish  text- writers  and  Judges,  under  the  general  head 
of  the  Law  of  Evidence.  I  will  say  a  few  words  on  their 
relation  to  each  other,  and  on  each  of  them  in  tum« 

The  main  feature  of  the  Bill,  consists  in  the  distinction 
drawn  by  it  between  the  relevancy  of  facts,  and  the  mode  of 
proving  relevant  facts.  The  neglect  of  this  distinction  by 
English  text-writers,  no  doubt,  arises  from  the  ambiguity  of 
the  word  '  evidence,'  to  which  I  have  already  referred,  and  is 
the  main  cause  of  the  extreme  difficulty  of  understanding 
the  English  Law  of  Evidence  systematically.  I  will  shortly 
illustrate  my  meaning.  A  says,  *Z  committed  murder.' 
First  of  all,  this  is  a  fact — something  which  could  be  directly 
perceived  by  the  sense  of  hearing  and  distinctly  remem- 
bered afterwards.  Now,  whether  this  fact  is  or  is  not  rele- 
vant in  a  particular  case,  depends  upon  a  variety  of  circum- 
stancea  If  the  question  is,  whether  A  was  guilty  of  defaming 
Z  by  accusing  him  of  murder  ?  or  whether  Z  had  a  motive 
for  assaulting  A,  because  A  said  that  he  had  committed 
murder  ?  or  if  Z  is  accused  of  murder,  and  the  object  is  to 
show  that,  when  A  charged  him  with  it,  he  behaved  as  if  he 
were  guilty,  and  in  many  other  instances  which  might  be 
put,  the  fact  that  A  spoke  those  words  is  clearly  relevant. 
But  if  the  question  is,  whether  Z  actually  did  commit  murder, 
the  fact  that  A  thought  so  or  said  so,  generally  speaking, 
is  not  relevant.  Supposing,  however,  that  the  fact  is  rele- 
vant, it  is  obvious  that  the  words  themselves  ought  to  be 
satisfactorily  proved,  and  the  rule  of  English  law — ^and  we 
think  it  is  a  wise  rule — is  that  they  must  be  proved  by 
the  assertion  of  some  witness,  that  he  heard  them  said  ynth 
his  own  ears.  Here  then,  we  have  two  questions :— (1)  need 
the    Court    decide    whether    these    words    were    spoken? 
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(2)  if  it  need,  how  is  it  to  be  satisfied  of  the  fiict  ?  English 
text-writers  throw  together  these  two  classes  of  rules  under 
the  head  of  hearsay.  They  lay  down  the  general  rule  that 
hearsay  is  no  evidence,  meaning  by  it  that  certain  classes 
of  facts  called  hearsay  are  to  be  treated  as  irrelevant  to  the 
determination  of  particular  questions,  and  it  is  necessary  to 
look  through  a  long  list  of  exceptions  to  the  rule,  in  order 
to  see  whether,  in  a  particular  case,  A's  statement  may 
or  may  not  be  proved.  If  you  find  that  it  can  be  proved, 
the  question  is,  how  can  it  be  proved  ?  and  you  propose 
to  prove  it  by  a  witness  who  says  that  B  told  him  that  he 
heard  A  say  so.  Again,  you  are  told,  *  hearsay  is  no  evi- 
dence ' ;  but  this  time  the  expression  means,  not  that  the 
fact  is  irrelevant,  but  that  the  testimony  by  which  it  is 
proposed  to  prove  the  fact  is  improper.  One  extreme  in- 
convenience of  this  is,  that  the  most  important  part  of  the 
English  Law  of  Evidence  is  thrown  into  the  most  intricate 
and  inconvenient  of  all  possible  forms,  that  of  a  wide 
negative,  of  uncertain  meaning,  qualified  by  a  long  string  of 
intricate  exceptions. 

No  one  who  has  not  gone  through  the  process  of  learning 
the  law  by  mere  rule-of-thumb  practice,  can  imagine  the 
degree  of  needless  obscurity  and  difficulty  upon  this  point, 
of  the  existence  of  which  he  becomes  gradually  conscious. 
It  would  be  perfectly  fair  to  say  to  almost  any  English  text- 
writer,  'you  tell  me,  at  enormous  length,  what  is  not 
evidence ;  but  you  nowhere  tell  me  what  is  evidence.' 

I  hope  that  we  have  been  able  to  avoid  this,  and  that 
the  second  chapter  of  the  Bill  will  be  found  to  state  speci- 
fically, and  in  a  positive  form,  what  sorts  of  fetcts  are  rele- 
vant, as  being  sufficiently  connected  with  the  facts  in  issue 
to  afford  grounds  for  an  inference  as  to  their  existence  or 
non-existence.  I  will  not  weary  the  Council  by  specifying 
those  rules,  and  I  will  content  myself  by  referring  to  the 
Bill  and  the  report  But  I  may  shortly  illustrate  them 
by  reference  to  a  passage  from  a  modem  historian,  which 
will  relieve  the  dulness  of  a  very  technical  speech.    The 
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passage  to  which  I  refer  is  a  short  summary,  by  Mr.  Fronde, 
of  the  grounds  on  which  he  believes  that  Mary  Queen  of 
Scots  murdered  her  husband. 

As  Mr.  Froude  is  not  a  lawyer,  he  certainly  wrote,  what 
I  am  about  to  read,  without  reference  to  rules  of  evidence. 
I  think  the  fact  that  he  did,  in  fact,  unconsciously  observe 
them,  illustrates  very  strongly  the  truth  of  my  assertion, 
that  they  are  nothing  more  than  the  result  of  experience 
and  practical  sagacity,  thrown  into  a  categorical  shape.  I 
need  hardly  say  that  I  use  the  passage  merely  as  an  illus- 
tration, and  without  any  notian  of  adopting  Mr.  Fronde's 
opinions,  or  asserting  the  truth  of  his  &ct&  I  am  concern- 
ed merely  with  their  relevance. 

'She  (Mary)  was  known  to  have  been  weary  of  her 
husband,  and  anxious  to  get  rid  of  him.' 

(By  our  draft.  Sec.  11.  Facts  which  show  motive  for  any 
facts  in  issue,  are  relevant). 

*  The  difficulty  and  the  means  of  disposing  of  him  had 
been  discussed  in  her  presence,  and  she  had  herself  suggest- 
ed to  Sir  James  Balfour  to  kill  him.' 

(Sec.  11.  Facts  which  show  preparation  for  a  &ct  in 
issue,  are  relevant). 

*  She  brought  him  to  the  house  where  he  was  destroyed ; 
she  was  with  him  two  hours  before  his  death.' 

(Sea  9.  Facts  so  connected  with  the  facts  in  issue  as  to 
form  part  of  the  same  transaction,  are  relevant). 

*  And  afterwards  threw  every  difficulty  in  the  way  of  any 
examination  into  the  circumstances  of  his  end.' 

(Sec.  11.  Subsequent  conduct,  influenced  by  any  fiaict  in 
issue,  is  relevant). 

'The  Earl  of  Bothwell  was  publicly  accused  of  the 
murder.' 

(Sea  11.  Facts  which  explain  or  introduce  relevant  £Btct9, 
are  relevant). 

'  She  kept  him  close  at  her  side ;  she  would  not  allow 
him  to  be  arrested  ;  sh^  went  openly  to  Seton  with  him. 
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before  her  widowhood  was  a  fortaiigBt  old.  When  at  last, 
unwillingly,  she  consented  to  his  trial,  Edinburgh  was  occu- 
pied by  his  retainers.  He  presented  himself  at  the  Tolbooth 
surrounded  by  the  Royal  Quard,  and  the  charge  fell  to  the 
ground,  because  the  Crown  did  not  prosecute,  and  the  Earl 
of  Lennox  had  been  prevented  from  appearing/ 

A  few  weeks  later  she  married  Bothwell,  though  he  had 
a  wife  abeady,  and  when  her  subjects  rose  in  arms  against 
her,  and  took  her  prisoner,  she  refused  to  allow  herself  to  be 
divorced  from  him. 

(Sea  11.  Subsequent  conduct,  influenced  by  any  fact  in 
issue,  and  facts  showing  motive  are  relevant). 

A  large  part  of  the  evidence  consisted  of  certain  letters 
which  the  Queen  was  said  to  have  written.  Mr.  Froude,  in 
passages  which  I  need  not  read,  alleges  facts  which  go  to 
show  that  she  tried  to  prevent  the  production,  and  to  secure 
the  destructicm  of  these  letters. 

(Sea  11,  Illustration  (h).  The  facts  that  either  before,  or 
at  the  time  of,  or  after  the  alleged  crime,  A  provided  evidence 
which  would  tend  to  give  the  facts  in  issue,  an  appearance 
iavourable  to  himself,  or  that  he  destroyed  or  concealed  evi- 
dence, &a,  are  relevant). 

Finally,  Mr.  Froude  observes : — *  In  her  own  correspond- 
ence, though  she  denies  the  crime,  there  is  nowhere  the 
clear  ring  of  iimocence  which  makes  its  weight  felt,  even 
when  the  evidence  is  weak,  which  supports  the  words.' 

(Sea  25.  An  admission  is  a  statement,  oral  or  docu- 
mentary, which  suggests  any  inference  as  to  any  relevant 
&^t,  and  which  is  made  by  parties  to  the  proceeding.  Sec. 
26.  Admissions  are  relevant  facts  only  as  against  the 
person  who  denies  the  inference  which  they  suggest.  They 
are  not  relevant  on  behalf  of  the  person  who  asserts  the 
truth  of  such  inference.  The  letters  would  be  evidence 
under  these  sections,  and  Mr.  Froude's  remark  is  in  nature 
of  a  criticism  on  them  by  a  prosecuting  Counsel). 

70 
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In  English  text-books,  so  far  as  my  experience  goes,  these 
rules  and  others  of  the  same  sort,  are  nowhere  presented 
in  a  compact  substantive  form.  They  come  in  for  the 
most  part,  as  exceptions  to  the  rule  that  evidence  must  be 
confined  to  the  points  in  issue.  In  &ct,  they  can  be  learned 
only  by  the  practice  of  the  CSourts,  though  they  are  as 
rational  and  easy  as  any  rules  need  be,  if  they  are  properly 
stated.^ 

From  the  rules  which  state  what  facts  may  be  proved,  we 
pass  to  those  which  prescribe  the  manner  in  which  a  relevant 
fact  must  be  proved.  Passing  over  technical  matters — such 
as  the  law  relating  to  judicial  notice,  questions  relating  to 
public  documents,  and  the  like — these  rules  may  be  said  to  be 
three  in  number,  though,  of  course,  numerous  supplement- 
ary rules  are  required  to  adapt  them  to  practice.  They  are 
these — 

1.  If  a  fact  is  proved  by  oral  evidence,  the  oral  evidence 
must  be  direct ;  that  is  to  say,  things  seen  must  be.depoeed 
to  by  some  one  who  says  he  saw  them  with  his  own  eyes. 
Things  heard  by  some  one  who  says  he  heard  them  with  his 
own  ears. 

2.  Original  documents  must  be  produced  or  accounted 
for,  before  any  other  evidence  can  be  given  of  their  contents. 

3.  When  a  contract  has  been  reduced  to  writing,  it  must 
not  be  varied  by  oral  evidence. 

These  rules,  as  I  have  said,  are  subject  to  certain  e^^p- 
tions,  and  require  certain  practical  adjustments ;  but  I  ^o  not 
think  that  any  one  who  has  had  practical  experience  of  the 
working  of  courts  of  justice  will  deny  their  substantial 
soundness,  or  indeed  the  absolute  practical  necessity  for 
enforcing  them. 

Passing  over  these  matters  which  are  explained  at  length 
in  the  Bill  and  report,  I  come  to  two  points  to  which 
the  Committee  attach  the  greatest  importance  as  having 
peculiar  reference  to  the  administration  of  justice  in  India. 
The  first  of  those  rules  refers  to  the  part  taJsen  by  the  Judge 
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in  the  examination  of  witnesses ;  the  second,  to  the  effect  of 
the  improper  admission  or  rejection  of  evidence  upon  the 
proceeding  in  case  of  appeal 

That  part  of  the  English  Law  of  Evidence  which  relates  to 
the  manner  in  which  witnesses  are  to  be  examined,  assumes 
the  existence  of  a  well-educated  Bar,  co-operating  with  the 
Judge  and  relieving  him  practically  of  every  other  duty  than 
that  of  deciding  questions  which  may  arise  between  them.  I 
need  hardly  say  that  this  state  of  things  does  not  exist  in 
India,  and  that  it  would  be  a  great  mistake  to  legislate  as 
if  it  did.  In  a  great  number  of  cases — probably  the  vast 
numerical  majority — the  Judge  has  to  conduct  the  whole 
trial  himselC  In  all  cases  he  has  to  represent  the  interests 
of  the  public  much  more  distinctly  than  in  England.  In 
many  cases  he  has  to  get  at  the  truth,  or  as  near  to  it  as  he 
can,  by  the  aid  of  collateral  inquiries,  which  may  inci- 
dentally lead  to  something  relevant ;  and  it  is  most  unlikely 
that  he  should  ever  wish  to  push  an  inquiry  needlessly,  or 
to  go  into  matters  not  really  connected  with  it.  We  have 
accordingly  thought  it  right  to  arm  Judges  with  a  general 
power  to  ask  any  questions,  upon  any  feMsts,  of  any  witnesses, 
at  any  atage  of  the  proceedings,  irrespectively  of  the  rules 
of  evidence  binding  on  the  parties  and  their  agents,  and  we 
have  inserted  in  the  Bill  a  distinct  declaration,  that  it  is 
the  duty  of  the  Judge,  in  criminal  cases,  not  merely  to 
listen  to  the  evidence  put  before  him,  but  to  inquire  to 
the  utmost  into  the  truth  of  the  matter.  We  do  not  think 
that  the  English  theories,  that  the  public  have  no  interest  in 
arriving  at  the  truth,  and  that  even  criminal  proceedings 
ought  to  be  regarded  mainly  in  the  light  of  private  questions 
between  the  prosecutor  and  the  prisoner,  are  at  all  suited  to 
India,  if  indeed  they  are  the  result  of  anything  better  than 
carelessness  and  apathy  in  England. 

With  respect  to  the  question  of  appeals,  we  have  drawn 
a  series  of  provisions,  the  object  of  which  is  to  prevent  mere 
mistakes  in  procedure  from  destroying  the  value  of  work 
properly  done,  as  far  as  it  goes.    We  have  gone  through  the 
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various  cases  in  which,  as  appears  to  as,  the  question  of  the 
improper  cdmission  or  rejection  or  omission  of  evidence  can 
arise;  and  have  provided  that,  whenever  any  Appellate 
Court  discovers  the  occurrence  of  any  mistake,  it  shall  not 
reverse  the  decision  of  the  inferior  Court,  but  shall  either 
strike  out  what  is  redundant,  or  supply  what  is  defective,  as 
the  case  may  be,  and  give  judgment  accordingly. 

I  have  addressed  your  Lordship  and  the  Council  at 
great  length,  but  not,  I  think,  at  greater  length  than  the 
importance  of  the  matter  requires.  I  have  only  to  add,  that 
I  propose  to  proceed  with  the  Bill  when  the  Government 
returns  to  Calcutta,  and  that  I  hope  before  that  time,  to 
receive  the  criticisms  of  the  Local  Qovemments  upon  the 
measure. 


B. 

Speech  of  the  HorCUe  Fiiz-Jwm/es  Stephen  delivered  on 
the  12th  March  1872,  when  moving  tAot  the  BUI  shovid 
be  taken  inio  consideration. 

My  Lord,— Just  a  jrear  ago,  in  submitting  the  report  of 
the  Committee  to  the  Council,  I  explained  at  very  consi-> 
derable  length  the  general  design  and  scope  of  the  Bill 
which  they  proposed,  and  which  is  now  before  the  Council 
for  its  final  decision.  I  need  not  revert  to  what  I  then  said 
upon  the  general  principles  of  the  subject.  My  best  course, 
I  think,  will  be  to  inform  the  Council  of  what  has  taken 
place  in  relation  to  the  Bill  since  I  last  addressed  them  on 
the  subject. 

After  a  very  fall  and  careful  reconsideration  of  its 
various  details,  the  Bill  was  published  in  the  Gazette  and 
forwarded  to  the  Local  Governments  for  opinion.^  It  was 
carefally  reconsidered  in  Committee,  after  the  return  of  the 
Government  to  Calcutta.  It  was  published  in  the  Gctzette 
upwards  of  a  month  ago,  with  a  report  giving  an  account 
of  the  various  alterations  which  had  been  made  in  it; 
and  it  is  now  finally  submitted  for  the  consideration  of  the 
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ConndL  The  Oommitee  has  fully  considered  all  the  papers 
with  which  it  was  favoured ;  but,  with  one  or  two  excep- 
tions, I  cannot  say  that  it  has  received  any  very  considerable 
assistance  from  its  critics.  The  Bengal  Qovemment  made 
some  important  observations,  and  so  did  the  Madras  Govern* 
ment,  which  &voured  us  with  two  peculiarly  valuable 
papers;  one  by  the  then  Advocate-Qeneral,  Mr.  Norton, 
and  the  other  in  the  form  of  a  letter  by  the  Government 
itself,  which  had  obviously  been  prepared  with  the  advice 
and  assistance  of  a  very  able  professional  lawyer.  We 
have  received  no  public  expression  of  opinion  £rom  any 
one  of  the  High  Courts,  except  the  High  Court  of  Bombay, 
which  approved  generally  of  the  Bill,  but  took  exception 
to  two  of  its  provisions  on  minor  points.  The  High  Court 
of  Calcutta  announced  its  intention  to  say  nothing  at  all 
on  the  matter.  The  High  Courts  of  Madras  and  Allahabad 
have,  as  a  fact,  said  nothing ;  and  as  the  Bill  has  been 
before  them  for  many  months,  I  presume  that  they  do  not 
intend  to  do  so.  I  have,  however,  the  satisfaction  of  being 
able  to  say  that  most  of  the  Barrister  Judges  of  the  High 
Courts,  and  three  out  of  the  four  Chief  Justices,  have  in- 
formed me  that  they  approve  generally  of  the  Bill,  and 
regard  it  as  an  important  improvement  on  the  existing  state 
of  thinga  The  Local  Governments,  I  think,  are  unani- 
mous in  regarding  the  measure  as  one  which  is  much 
needed,  and  which  is  so  &r  suited  to  its  purpose  as  to  be 
both  intelligible  to  persons  not  legally  trained,  and  complete 
in  essential  respects. 

Upon  this  point,  I  would  specially  refer  to  the  valuable 
papers  already  referred  to,  which  have  been  received  from 
Madras^  It  is  impossible,  in  reading  them,  not  to  see  that 
their  rathors  do  not  like  the  Bill  They  find  every  fault 
they  can  with  it,  sometimes  coming  to  very  minute  criticism,. 
I  do  not  in  the  least  complain  of  thia  I  only  wish  the 
Bill  had  been  criticised  more  fully  in  the  same  spirit,  and 
Z  readily  admit  that  the  critics  in  question  have  pointed 
out  many  defects  which  have  been,  I    think,    removed* 
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I  am  entitled  to  say  that  sach  other  delects  as  may  still 
be  latent  in  it  have  escaped  the  detection  of  at  least  two 
highly  competent,  and  by  no  means  favourable  critics,  who 
have  given  the  matter  careful  consideration.  Upon  some 
of  these  criticisms,  I  will  make  a  few  remarks  as  I  go  on« 
I  refer  to  them  now  for  the  sake  of  showing  the  importance 
of  the  opinions  which  I  am  about  to  read. 

The  letter  of  the  Madras  Qovemment  says — 
"  It  is  both  advisable  and  possible  so  to  codify  the  Law  of  Evidence 
as  to  present  within  the  limits  of  a  single  enactment  a  treatise  upon 
that  law  practically  sufficient  for  ordinary  purposesy" 

and  it  then  adds — 

^The  Draft  Bill  in  its  scheme  and  general  arrangement  appears  to 
fhmish  an  adequate  outline  of  such  a  Code ; " 

but  it  is  observed  that  the  Bill  '  in  its  present  state  is 
far  from  complete.* 

Mr.  Norton  expresses  the  same  opinion  at  greater  length, 
and  each  of  these  authorities  agrees  in  the  statement  that 
the  Bill  is  only  a  skeleton,  which  will  have  to  be  completed 
by  a  great  number  of  judicial  decisions. 

Mr.  Norton  criticises  the  Bill,  section  by  section,  and  in 
order  to  show  how  fully  he  has  done  so,  he  observes : — 

**  I  have,  however,  compared  it^  section  by  section,  with  Taylor, 
Boscoe,  Best,  and  other  text-writers  ;  with  the  Civil  and  Criminal 
Procedure  Codes  so  fiir  as  they  apply  to  the  subject  of  evidence  ;  with 
some  of  the  existing  Acts  which  r^ulate  judicial  evidence,  and  such 
judicial  decisions  as  I  have  access  to,  illustrating  the  principles  which 
at  present  are  generally  supposed  by  the  Profession  to  obtain  in  the 
Courts  of  India." 

He  could  hardly,  I  think,  have  submitted  it  to  a  more 
searching  test.    Further  on,  he  observes : — 

^  The  process  by  which  this  Bill  has  been,  in  the  main,  built  up, 
appears  to  me  to  have  been  by  following  Mr.  Pitt  Taylor's  work  on 
evidence,  and  arbitrarily  selecting  certain  sections  or  portions  of 
sectiona" 

He  then  criticises  the  Bill  in  detail,  and  concludes  by 
saying — 
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"  Such  are  the  oheervations  that  have  occurred  to  me  in  the  most 
careful  study  I  can  give  this  Bill ;  and  I  think  that,  with  some  omis^ 
sions,  a  little  re-arrangement  here  and  there,  and  considerable  exten- 
sion and  enlargement,  it  promises  to  prove  a  great  step  in  advance 
and  improvement  in  the  present  uncodified  Law  of  Evidence,  and 
likely  to  afford  very  valuable  aid  and  facilities  to  the  Mofussil  Judges, 
and  all  concerned  in  the  practice  of  the  law  in  the  Mofussil." 

The  general  result  of  these  criticisms  is,  that  the  Bill  is 
good  as  far  as  it  goes,  but  is  very  incomplete,  and  is  com- 
posed, of  scraps  of  Taylor  on  Evidence,  *  arbitrarily,'  and 
much  too  sparingly,  selected.  I  think  I  owe  to  the 
Council  and  to  the  public  some  observations  on  this  matter. 
I  assert  that  they  do  the  Bill  an  injustice ;  that  it  is  very 
much  more  complete  than  its  critics  allow  it  to  be ;  and 
that  their  own  writings  prove  it.  I  will  not  do  Mr.  Norton 
the  injustice  of  supposing  that  he  has  intentionally  kept 
back  anything  of  importance  which  has  occurred  to  &im  in 
the  Bill  I  am  therefore  entitled  to  assume  that  his  paper 
which  contains  103  paragraphs  and  extends  over  14  folio 
pages,  refers  to  all  the  defects  and  omissions  which  his 
careful  study  of  the  subject  has  brought  to  his  notice. 
Passing  over  criticisms  of  detail,  many  of  which  are  no 
doubt  just  and  have  been  adopted,  I  find  that  the  only 
sins  of  omission  with  which  he  charges  the  Bill  are  the 
following : — 

1. — ^Its  provisions  as  to  the  effect  of  judgments  are 
'  meagre.* 

2. — ^It  does  not  deal  fully  enough  with  the  subject  of 
presumptions. 

He  also  suggests  slight  additions  to,  or  enlargements 
upon  four  sections  of  very  subordinate  importance,  which  I 
will  not  trouble  the  Council  by  referring  to. 

The  letter  firom  the  Madras  Government,  which  describes 
the  Bill  as  '  for  from  complete,'  specifies  no  omission  what- 
ever, except  in  reference  to  the  subject  of  presumptions, 
more  of  which  it  affirms,  should  be  included  '  in  a  Code 
aiming  at  completeness.' 
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The  charge  of  incompleteiiess,  then,  comes  to  this,  that 
the  Bill  does  not  deal  folly  enough  with  the  two  subjects  of 
jadgments  and  presumptiona  I  will  refer  to  those  points 
hereafter ;  but  I  will  first,  with  your  Lordship's  permission, 
say  a  few  words  on  the  positive  grounds  on  which  I  assert 
that  the  Bill  does  form  a  complete  Code,  and  does  deal  with 
every  subject  which  has  been  dealt  with  by  English  text- 
writers  on  evidence  or  by  English  legislation.  This  leads 
me,  in  the  first  place,  to  notice  the  remark  that  it  consists 
of  bits  of  Taylor  on  Evidence  *  arbitrarily '  chosen.  There 
is  a  certain  amount  of  truth  in  this  charge,  about  as  much 
truth,  and  truth  of  the  same  kind,  as  there  would  be  in 
saying  that  the  speech  which  I  am  now  making  is  composed 
of  words  arbitrarily  chosen  out  of  the  dictionary.  I  could 
hardly  mention  any  English  law-book  in  common  use,  which 
is,  or  ever  pretends  to  be,  much  more  than  a  large  index, 
made  up  of  extracts  from  cases  strung  together  with  little 
regard  as  to  any  other  than  a  very  superficial  perfanctoiy 
arrangement  of  the  subject-matter.  There  is  always  some 
one  book  which  is  in  possession  of  the  field  at  a  given 
moment,  because  it  is  more  complete  than  its  rivals,  and  has 
the  latest  cases  and  Statutes  entered  up  in  it.  This  posi- 
tion at  present  is  occupied  by  Mr.  Taylor's  book,  as  it  was 
occupied  before  his  time  by  Gilbert,  Phillips,  Starkie  and 
others ;  and  as  analogous  positions  are  occupied,  in  relation 
to  other  subjects,  by  RuaseU  on  Crimea,  BuUen  on  Plead- 
ing^  and  other  works  known  to  all  lawyera  To  say,  however, 
that  the  Bill  now  before  the  Council  consists  of  bits  taken 
from  Taylor,  and  especially  of  bits  taken  *  arbitrarily,'  is 
altogether  incorrect  In  the  first  place,  the  arrangement  of 
the  Bill,  and  the  general  conception  of  the  subject  on  which 
that  arrangement  is  based,  are  altogether  unlike  an3rthing 
in  Taylor  or  in  any  other  text-book  on  the  subject  with 
which  I  am  acquainted.  Nowhere  in  Taylor,  nor  in  Mr, 
Norton's  own  book  on  the  subject,  will  be  found  any  re* 
cognition  of  the  distinction  between  the  relevancy  of  &cts 
and  the  proof  of  facts,  or  any,  even  the  faintest,  perception 
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of  the  extreme  ambiguity  and  uncertainty  which,  as  I 
showed  in  the  observations  which  I  addressed  to  the  Council 
a  year  ago,  have  been  thrown  over  the  whole  subject  by 
the  absence  of  anything  like  an  attempt  to  define  with 
precision  the  fundamental  terms  of  the  subject,  and  espe- 
cially the  words  *^i'  and  *  evidence.'  As  to  the  notion 
that  bits  of  Taylor  have  been  'arbitrarily'  put  together 
in  the  Bill,  I  will  only  say  that,  at  a  proper  time  and  place» 
I  would  undertake  to  assign  the  reason  why  every  section 
stands  where  it  does.  Upon  the  question  of  completeness, 
however,  I  will  make  this  remark:  I  assert  that  every 
principle  applicable  to  the  circumstances  of  British  India 
which  is  contained  in  the  1,598  royal  octavo  pages  of  Taylor 
on  Evidence,  is  contained  in  the  167  sections  of  this  Bill : 
I  also  assert  that  the  Bill  has  been  carefully  compared^ 
section  by  section,  with  the  last  edition  of  Mr.  Norton's 
work  upon  evidence,  and  that  it  disposes  fully  of  every 
subject  of  which  Mr.  Norton  treats. 

As  to  the  specific  instances  o(  incompleteness  which 
«re  alleged  against  the  Bill,  two  only  are  of  any  importance^ 
and  upon  each  of  them  I  will  say  a  few  words. 

The  first  is,  that  the  Chapter  on  Judgments  is  meagre. 
My  answer  is,  that  it  may  appear  meagre  to  those  who  take 
their  notions  of  the  Law  of  Evidence  firom  works  like  Mr. 
Tayl(»*'s ;  but  that  it  contains  everything  which  properly 
belongs  to  the  subject.  Its  utter  absence  of  arrangement 
and  clas^caticm  on  every  subject  is  the  great  reproach  of 
the  law  of  England,  and  one  of  the  strcmgest  instances  of 
it  is  to  be  found  in  the  way  in  which  provisions  of  an 
essentially  different  character  are  frequently  comprised 
under  the  same  head.  I  might  give  many  illustrations  of 
this ;  but  the  Law  of  Evidence,  I  think,  supplies  more 
glaring  illustrations  than  any  other  department  of  law.' 
Many  English  writers  have  treated  the  subject  in  such 
a  manner  as  to  make  it  comprise  the  whole  body  of  the  law. 
Thus,  for  instance,  Starkie'a  Law  of  Evidence  deals  with 
the  whole  range   of  the  criminal  law  and  of  actions  fen: 
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contracts  and  wrongs.  His  book  contains,  not  merely  rales 
about  hearsay  and  seoondary  evidence  and  the  like,  but  a 
specification  of  the  sort  of  facts  which  it  is  permissible  to 
prove  on  a  charge  of  mnrder,  or  in  an  action  for  libel,  in 
order  to  show  malice,  or  under  the  plea  of  not  guilty  in 
such  an  actioa  It  is  obvious  that  the  Law  of  Evidence 
thus  conceived  would  include  nearly  the  whole  of  the  sub- 
stantive law,  and  it  follows,  I  think,  that  it  is  of  great 
importance  to  draw  the  line  distinctly  between  what  properly 
belongs  to  the  subject  and  what  does  not.  It  is  for  this 
reason  that  the  sections  about  judgments  are  drawn  in  their 
present  form,  and  that  certain  topics  connected  with  judg- 
ments, which  are  often  dealt  with  by  writers  on  evidence, 
are  omitted  from  the  Bill  The  subject  is  very  technical ; 
but  I  will  endeavour  to  explain  it  in  few  words. 

The  second  section  of  the  Code  of  Civil  Procedure  enacts 
that— 

**  The  Civil  Courts  shall  not  take  cognizaDce  of  any  suit  brought  on 
a  cause  of  action  which  shall  have  heen  heard  and  determined  by  a 
Court  of  competent  jurisdiction  in  a  former  suit  between  the  same 
parties,  or  between  parties  under  whom  they  claim." 

The  Code  of  Criminal  Procedure  enacts  that  a  man  shall 
not  be  tried  again  after  he  has  once  been  acquitted  or 
convicted.  It  is  a  matter  of  great  difficulty  and  intricacy 
to  describe  the  precise  effect  of  these  provisions,  and  to 
show  how  they  apply  to  a  variety  of  cases  which  may  arise. 
Mr.  Broughton's  edition  of  the  Code  of  Civil  Procedure 
contains  ten  large  pages,  in  very  small  print,  of  notes  of  the 
cases  which  have  been  decided  on  the  second  section  of  the 
Code  of  Civil  Procedure,  and  a  certain  number  of  dedsiona 
have  been  given  on  the  corresponding  sections  of  the  Code 
of  Criminal  Procedure ;  and  it  is  because  this  Bill  does  not 
codify  those  decisions  that  it  is  described  as  meagre.  My 
answer  to  the  criticism  is,  that  the  authors  of  the  two  Codes 
in  question  were  quite  right  in  considering  the  matter  as 
essentially  a  matter  of  procedure.  It  no  more  belongs  to 
the  Law  of  Evidence  than  a  thousand  oth&r  questions  which 
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are  sometimes  connected  with  it.  There  are,  for  instance, 
cases  in  which  insanity  excuses  an  act  which,  but  for  its 
existence,  would  be  a  crime.  If  a  man  defends  himself  on 
the  ground  of  insanity,  he  must  give  evidence  of  it,  just  as 
he  must  prove  the  existence  of  a  judgment  barring  his 
antagonist's  right  to  sue  if  he  relies  on  the  right's  being  so 
barred ;  but  it  appears  to  me  that  it  would  be  as  reasonable 
to  treat  the  question  of  the  effect  of  insanity  on  responsi-  ' 
bility  as  a  part  of  the  Law  of  Evidence,  because,  in  particular 
cases,  it  may  be  necessary  to  give  evidence  of  insanity,  m 
to  treat  the  law  as  to  the  effect  of  a  previous  judgment  on 
a  right  to  sue  as  part  of  the  Law  of  Evidence,  because,  in 
certain  cases,  it  may  be  necessary  to  give  evidence  of  the 
existence  of  a  previous  judgment. 

The  only  questions  connected  with  judgments,  which 
do  appear  to  me  to  form  part  of  the  Law  of  Evidence 
properly  so  called,  are  dealt  with  in  sees.  40 — 14  of  the  BilK 
These  sections  provide  for  the  cases  in  which  the  £eict  that 
a  Court  has  decided  as  to  a  given  matter  of  fact  relevant 
to  the  issue  may  be  proved  for  the  purpose  of  showing  that 
that  fact  exists.  This,  no  doubt,  is  a  branch  of  the  Law  of 
Evidence,  and  the  provisions  referred  to  dispose  of  it  fully. 

As  to  the  subject  of  presumptions,  my  answer  to  the 
critics  of  the  Bill  is  partly  to  the  same  effect,  though  their 
criticisms  were  perhaps  better  founded.  I  must  admit  that 
the  Bill  as  introduced  dealt  less  fully  with  this  subject  than 
was  thought  desirable  on  further  consideration  and  some 
additions  to  it  have  accordingly  been  introduced,  though  the 
general  pinciple  on  which  the  matter  was  dealt  with  is 
maintained.  The  subject  of  presumptions  is  one  of  some 
degree  of  general  interest  It  was  a  fiivourite  enterprise  on 
the  part  of  continental  lawyers  to  try  to  frame  systems  as  to  the 
effect  of  presumptions  which  would  spare  Judges  the  trouble 
of  judging  of  &cts  for  themselves  by  the  light  of  their  own 
experience  and  common  sense.  A  presumption  was  an  artificial 
rule  as  to  the  value  and  import  of  a  particular  proved  (ack 
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These  presomptioQS  were  almoet  infinite  in  number  and 
were  arranged  in  a  variety  of  ways.  There  were  rebut- 
table presumptions,  and  presumptions  which  were  irrebut- 
table Proeeumptionea  jwria  et  de  jv/re^  Prceamnptionea 
jiuria,  Pr(B8V/nipti(me8  f<ictL  There  were  also  an  infinite 
variety  of  rules  for  weighing  evidence ;  so  much  in  the  way 
of  presumption  and  so  much  evidence  was  full  proof,  a 
little  less  was  half-full,  and  so  on.  Scraps  of  this  theory 
have  found  their  way  into  English  law,  where  they  produce 
a  very  incongruous  and  unfortunate  effect,  and  give  rise  to 
a  good  deal  of  needless  intricacy.  Another  use  to  which 
presumptions  have  been  put  is  that  of  engrafting  upon  the 
Law  of  Evidence  many  subjects  which  in  no  way  belong 
to  it.  For  instance,  there  is  said  to  be  a  conclusive  pre- 
sumption that  every  one  knows  the  law,  and  this  is  regarded 
as  necessary  in  order  to  vindicate  the  further  proposition 
that  no  one  is  to  be  punished  for  breaking  a  law  of  which 
he  was  ignorant.  To  my  mind  this  is  simply  expressing  one 
truth  in  the  shape  of  two  falsehooda  The  plain  doctrine, 
that  ignorance  of  the  law  is  no  excuse  for  breaking  it,  dis- 
penses with  the  presumption,  and  hands  the  subject  over, 
from  the  Law  of  Evidence  with  which  it  is  accidentally 
connected,  to  criminal  law  to  which  it  properly  belonga 

I  will  not  weary  the  Council  by  going  into  all  the 
detaib  of  the  subject,  though  I  could  with  perfect  ease,  if 
it  would  not  take  too  long,  answer  specifically  the  remark 
of  the  Madras  Qovemment  on  this  matter;  That  Govern- 
ment says — 

^  Sections  102—4  contain  three  instances  of  presumptions,  selected 
from  a  chi^ter  of  the  Law  of  Evidence  which  in  Taylor  fills  111 
sections.  It  is  diffioolt  to  see  why  any  should  be  inserted  when  se 
few  are  ohosen." 

In  genend  terms  the  answer  is  this ;  large  parts  of  Mi; 
Taylor's  chapter  relate  to  topics  which  have  nothing  to  do 
with  the  Law  of  Evidence.  Those  which  are  of  practical 
importance  are  all  included  in  the  Bill  as  it  stands  (a  few 
were  no  doubt  omitted  in  the  first  draft),  and  they  fall 
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under  these  heads :  let — There  are  a  few  cases  in  which 
it  is  expedient  to  provide  that  one  fact  shall  be  conclusive 
proof  of  another,  for  various  obvious  reasons — the  inference 
of  legitimacy  from  marriage  is  a  good  instance.  2ndly — 
There  are  several  cases  in  which  Courts  would  be  at  a  loss 
as  to  the  course  which  they  ought  to  take  under  certain 
circumstances  without  a  distinct  rule  of  guidanca  After 
what  length  of  absence  unaccounted  for,  for  instance,  may 
it  be  presumed  that  a  man  is  dead  ?  The  rule  is  that  seven 
years  is  suflScient  for  the  purpose.  Obviously,  six  or  eight 
would  do  equally  well ;  but  it  is  also  obvious  that,  to  have 
a  distinct  rule  is  a  great  convenience.  All  cases  of  this 
kind  fall  properly  under  the  head  of  the  Burden  of  Proofs 
and  I  think  it  will  be  found  that  the  provisions  contained 
in  Chapter  VII  of  the  Bill  provide  for  all  of  them.  A  new 
section  (114)  has  been  added  to  this  Chapter,  which  deserves 
special  notice.  Its  substance  was,  I  think,  implied  in  the 
original  draft  of  the  Bill ;  but  it  has  been  inserted  in  order 
to  put  the  matter  beyond  all  possibility  of  doubt.  It  is  in 
the  following  words : — 

*<  114  The  Court  may  presume  the  existence  of  any  &ct  which  it 
thinks  likely  to  have  happened  regard  being  had  to  the  common 
ooorae  of  natural  events,  human  conduct,  and  public  and  private 
business,  in  their  relation  to  the  facta  of  the  particular  case. 

lUuttratums. 

The  Court  may  presume^ 

(a)  That  a  man  who  is  in  possession  of  stolen  goods  soon  after  the 
theft  is  either  the  thief  or  has  received  the  goods  knowing  them  to  be 
stolen,  unless  he  can  account  for  his  possession  ; 

(6)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is  oorro* 
berated  in  material  particulars  ; 

(c)  That  bill  of  exchange,  accepted  or  endorsed,  was  accepted  or 
endorsed  for  good  consideration  ; 

(cO  That  a  thing  or  state  of  things  which  has  been  shown  to  be  in 
existence  within  a  period  shorter  than  that  within  which  such  things 
or  states  of  things  usually  cease  to  exist,  is  still  in  existence ; 

(e)  That  judicial  and  official  acto  have  been  regularly  performed  ; 

(/)  That  the  common  course  of  business  has  been  followed  in 
particular  cases  i 
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Of)  That  eridenoe  which  could  be,  and  is  not,  produced,  would,  if 
produced,  be  unfkTOurable  to  the  poson  who  witUioIds  it ; 

(A)  That  if  a  man  ref^ues  to  answer  a  question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given,  would  be  un&vour- 
able  to  him ; 

(0  That  when  a  document  creating  an  obligation  is  in  the  hands 
of  the  obligor,  the  obligation  has  been  discharged. 

But  the  Court  shall  also  have  regard  to  such  hda  as  the  following^ 
in  considering  whether  such  maxims  do  or  do  not  apply  to  the 
particular  case  before  them : — 

As  to  illustration  (a) — A  shop-keeper  has  in  his  till  a  marked  rupee 
soon  after  it  was  stolen,  and  cannot  account  for  its  possession  speci- 
fically, but  is  continually  receiving  rupees  in  the  course  d  his 
business: 

As  to  illustration  (b) — A,  a  person  of  the  highest  character,  is  tried 
for  causing  a  man's  death  by  an  act  of  negligence  in  arranging  certain 
machinery.  B,  a  person  of  equally  good  character,  who  also  took  part 
in  the  arrangement,  describes  precisely  what  was  done,  and  admits 
and  explains  the  common  carelessness  of  A  and  himself : 

As  to  illustration  (()— A  crime  is  committed  by  several  persons. 
A,  B  and  C,  three  of  the  criminals,  are  captured  on  the  spot  and  kept 
apart  from  each  other.  Each  gives  an  account  of  the  crime  implicat- 
ing D,  and  the  accounts  corroborate  eadi  other  in  such  a  manner  as 
to  render  (nrevious  concert  highly  improbable  : 

As  to  illustration  (c) — A,  the  drawer  of  a  biH  of  exchange,  was  a 
man  of  business.  B,  the  acceptor,  was  a  young  and  ignorant  person, 
completely  under  A's  influenoe  : 

As  to  illustration  (d)— It  is  proved  that  a  river  ran  in  a  certain 
course  five  years  ago,  but  it  is  known  that  there  have  been  floods  since 
that  time  which  might  change  its  course  : 

As  to  illustration  («)— A  judicial  act,  the  regularity  of  whidi  is  in 
•question,  was  performed  under  exceptional  circumstances  : 

As  to  illustration  (  f) — The  question  is,  whether  a  letter  was  re. 
ceived.  It  is  shown  to  have  been  posted,  but  the  usual  course  of  the 
post  was  interrupted  by  disturbances  : 

As  to  illustration  (^) — A  man  reftises  to  produce  a  document  which 
would  bear  on  a  contract  of  small  importance  on  which  he  is  sued, 
but  which  might  also  injure  the  fodings  and  reputation  of  hu 
fomUy : 

As  to  illustration  (h) — A  man  refuses  to  answer  a  question  which 
he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it  might 
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oMse  loes  to  him  in  matters  unconnected  with  the  matter  in  relation 
to  which  it  is  asked  : 

As  to  illustration  (t)— A  bond  is  in  possession  of  the  obligor,  but 
the  circumstances  of  the  case  are  such  that  he  maj  have  stolen  it" 

The  effect  of  this  provision,  coupled  with  the  general 
repealing  clause  at  the  beginning  of  the  Bill,  i^  to  make  it 
perfectly  clear  that  Courts  of  Justice  are  to  use  their  own 
common  sense  and  experience  in  judging  of  the  effect  of 
particular  hcts,  and  that  they  are  to  be  subject  to  no 
technical  rules  whatever  on  the  subject.  The  illustrations 
given  are,  for  the  most  part,  cases  of  what  in  English  law 
are  called  presumptions  of  law ;  artificial  rules  as  to  the 
effect  of  evidence  by  which  the  Court  is  bound  to  guide 
its  decision,  subject,  however,  to  certain  limitations  which 
it  is  difficult  either  to  understand  or  to  apply,  but  which 
will  be  swept  away  by  the  section  in  question.  I  am  not 
quite  sure  whether,  in  strictness  of  speech,  the  rule  that  an 
accomplice  is  unworthy  of  credit,  unless  he  is  confirmed, 
can  be  called  a  presumption  of  law,  though,  according  to  a 
very  elaborate  judgment  of  Sir  Barnes  Peacock's,  it  has, 
at  all  events,  some  of  the  most  important  characteristics 
of  such  a  presumption.  Be  this  how  it  may,  the  indefinite 
position  in  which  it  stands  has  been  the  cause  of  endless 
perplexity  and  frequent  failures  of  justice.  On  the  one 
hand,  it  is  clear  law  that  a  conviction  is  not  illegal  because 
it  proceeds  on  the  uncorroborated  evidence  of  an  accomplice ; 
on  the  other  hand,  it  seems  to  be  also  law  that,  in  cases 
tried  by  a  jury,  the  Judge  is  bound  by  law  to  tell  them 
that  they  ought  not  to  convict  on  such  evidence,  though  they 
can  if  they  choose.  How  a  Sessions  Judge  (sitting  without 
ajury)isto  give  himself  a  direction  to  that  effect,  and 
how  a  High  Court  is  to  deal  with  a  case  in  which  he  has 
convicted,  although  he  told  himself  that  he  ought  not  to 
convict,  I  do  not  quite  understand.  At  all  events,  it  seems 
to  me  quite  clear  that  he  ought  to  be  at  liberty  to  use  his 
discretion  on  the  subject.  Of  course,  the  fact  that  a  man 
is  an  accomplice  forms  a  strong  objection,  in  most  cases,  to 
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his  evidence ;  but  every  one,  I  think,  must  have  met  with 
instances  in  which  it  is  practiccdly  impossible  to  doubt  the 
truth  of  such  evidence,  although  it  may  not  be  corroborated, 
or  although  the  evidence  by  which  it  is  corroborated  is 
itself  suspicious. 

As  I  havd  already  observed,  I  do  not  wish  to  trouble 
the  Council  with  technicalities ;  but  I  hope  this  explanation 
will  show  that  this  part  of  the  Bill,  at  all  events,  is  not 
incomplete. 

I  may  observe  that  many  topics  closely  connected  with 
the  subject  of  evidehce  are  incapable  of  being  satisfactorily 
dealt  with  by  express  law.  It  would  be  easy  to  dilate  upon 
the  theory  on  which  the  whole  subject  rests  and  the  man- 
ner in  which  an  Act  of  this  kind  should  be  used  in  practice. 
I  think,  however,  that  it  would  not  be  proper  to  do  ao  on 
the  present  occasion.  I  have  therefore  put  into  writing 
what  I  have  to  say  on  these  subjects,  and  I  propose  to  publish 
what  I  have  written,  by  way  of  a  commentary  upon,  or 
introduction  to,  the  Act  itself.  I  hope  that  this  may  be 
of  some  use  to  the  Civil  Servants  who  are  preparing  for 
their  Indian  career,  and  to  the  law  students  in  Indian 
Universities.  The  subject  is  one  which  reaches  fiur  beyond 
law ;  for  the  Law  of  Evidence  is  nothing  unless  it  is  founded 
upon  a  rational  conception  of  the  manner  in  which  truth  as 
to  all  matters  of  tact  whatever  ought  to  be  investigated. 

I  now  turn  to  a  criticism  made  on  the  Bill  by  His 
Honour  the  Lieutenant-Governor  of  Bengal,  who  appears 
to  be  somewhat  dissatisfied  with  the  manner  in  which  the 
Bill  deals  with  the  question  of  relevancy,  which,  as  he  says^ 
is  a  question  of  degree. 

**  The  Lieutenant-Qoyemor  baa  no  doubt  that  the  law,  clearing  up 
the  obscurity  now  prevailing  as  to  rules  of  evidence,  protecting  our 
Courts  from  the  intrusion  of  a  foreign  law  of  evidence  in  no  way 
applicable,  and  rendering  the  Judges  in  some  degree  masters  in  their 
own  Courts,  will  be  highly  beneficial  His  principal  doubt  is,  whether 
it  is  possible  to  define  by  law  what  evidence  is  relevant  and  what  is 
not.    He  is  inclined  to  think  that  relevancy  is  a  question  of  degree  ; 
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that  thd  t^leviUit  AhAiieB  off  into  the  irrelevaiit  by  impoiroeptible 
d^^rees.  It  maj  be  that  it  is  easier  to  decide,  in  each  case,  what  is 
substantially  material  to  the  issue,  or  so  remote  in  its  relevancy  that 
the  time  of  the  Court  should  not  be  occupied,  than  to  lay  down  by 
rule  of  law  what  is  to  be  considered  relevant  and  what  not  Such 
rules  must  necessarily  be  somewhat  refined,  and,  as  it  were,  metapby- 
sicaL  If  it  were  allowed  to  argue  the  question  whether  any  piece  of 
evidence  is,  or  is  not,  admissible  under  such  rules,  the  Lieutenant- 
Qovemor  would  fear  that  the  Court  might  be  lost  in  disputations. 
If,  however,  the  rules  regarding  relevancy  be  treated  as  merely  an 
authoritative  treatise  on  evidence  for  the  guidance  of  Judges,  which 
they  are  to  study  and  follow  as  well  as  they  can,  but  that  they  are 
not  bound  to  hear  objections  and  arguments  based  upon  it,  the 
Lieutenant-Qovemor  has  no  doubt  that  the  rules  in  the  draft  are 
admirably  suited  to  the  purpose,  and  Would  be  eitremely  usef^  It 
does  not  seem  to  him  very  clear  in  the  draft  whether  or  no  Counsel 
are  to  be  entitled  to  take  objection  to  evidence  at  every  turn,  and  to 
argue  the  question  as  to  whether  it  is  or  is  not  admissible  under  the 
evidence  rules.  It  seems  of  great  importance  that  this  should  be 
made  dear ;  for,  if  Coimsel  may  object  and  argue,  the  Lieutenant* 
Qovemor  certainly  has  great  fear  that  the  aigumentations  regarding 
relevancy  will  be  endlesa" 

I  cannot  altogether  agree  with  these  remarks.  As  to  the 
arguments  of  Counsel,  I  do  not  feel  that  horror  of  them  which 
His  Honour  appears  to  feel.  It  is,  I  think,  abundantly  clear 
that  Counsel  will  be  permitted  to  argue  as  to  the  relevancy 
of  evidence,  and  as  to  the  propriety  of  proof,  and  I  do  not 
see  how  a  law  can  be  laid  down  at  all  upon  which  Counsel 
are  never  to  argue.  No  one,  I  think,  will  seriously  assert 
that  lawyers,  as  a  class,  are  an  impediment  to  the  adminis- 
tration of  justice,  or  otherwise  than  an  all-but-indispensable 
assistance  to  it ;  but  if  they  are  to  exist  at  all,  they  must 
argue  as  well  on  evidence  as  on  other  subjects.  I  must, 
however,  observe  that  every  precaution  has  been  taken  to 
prevent  useless  and  trifling  argument.  In  the  first  place,  if 
the  Judge  wishes  to  know  about  any  fact  the  relevancy  of 
which  is  under  debate,  he  can  cut  the  matter  short  by  asking 
about  it  himself  under  section  165.  In  the  second  place, 
the  mere  admission  or  rejection  of  improper  evidence  is  not 
to  be  a  ground  for  a  new  trial  or  the  reversal  of  a  decision. 
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The  fact  that  the  opposite  is  the  rule  in  England  is  the 
great  cause  of  the  enormous  intricacy  and  technicality  o! 
English  law  on  this  point  If,  in  the  Tichbome  case,  one 
single  question  had  been  permitted  after  being  objected 
to,  and  if  the  Court  had  afterwards  been  of  opinion  that 
it  had  been  wrongly  permitted,  then,  however  trifling  the 
matter  might  have  been,  the  party  whose  objection  had  been 
wrongly  overruled  would  have  been  by  law  entitled  to  a  new 
trial,  and  'the  whole  enormous  expense  of  the  first  trial 
would  have  been  thrown  away.  This  never  was  the  law  in 
India,  or  will  it  be  so  now.  The  result  is,  that  the  provisions 
about  relevancy  will  be  useful  principally  as  guides  to  the 
Judges  and  the  parties,  and,  in  particular,  as  rules  which 
will  enable  the  Judge  to  shut  out  masses  of  irrelevant 
matter  which  the  parties  are  very  likely  to  wish  to  introduce. 
As  to  the  more  general  question,  I  think  that  it  is  possible 
to  give  the  true  theory  of  the  relevancy  of  facts,  and  if  I 
thought  it  desirable  to  enter  upon  a  very  abstract  matter 
in  this  place,  I  think  I  could  show  what  this  theory  is,  and 
how  this  Bill  is  founded  upon  it.  Be  this,  however,  as  it 
may,  and  taking  a  view,  not  indeed  less  practical,  but  more 
immediately  and  obviously  practical,  I  would  make  the 
following  observations : — I  am  quite  aware  that  relevanq^ 
is,  as  His  Honour  observes,  a  matter  of  degree,  and  for  that 
reason  the  Bill  gives  definition  of  it  so  wide  and  various, 
that  I  think  they  will  be  found  to  include  every  sort 
of  fact  which  has  any  distinct  assignable  connection  with 
any  matter  in  issue.  The  sections  which  define  relevancy 
are,  indeed,  enabling  sections.  Any  fact  which  fulfils  any 
one  of  the  many  conditions  which  they  declare  to  constitute 
relevancy  will  be  relevant,  and  most  facts  which  have  any 
real  connexion  with  the  matter  to  be  proved  would  fulfil 
several  of  them.  Take,  for  instance,  this  fact — A  man  is 
charged  with  theft  and  it  is  proved  that  he  was  seen  run- 
ning away  immediately  after  the  thefb  with  the  stolen  goods 
in  his  hand.  This  is  (1)  a  fact  so  connected  with  a  &ct  in 
issue  as  to  form  part  of  the  same  transaction,  and  is  there* 
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fore  retevant  under  secbioiy  6;  (2)  it  is  the  effect  of  a  fact 
in  issue>  and  is  therefore  relevant  under  section  7  ;  (3)  it  is 
the  conduct  of  a  party  to  the  proceeding  subsequent  to  a 
fact  in  issue,  and  is  so  relevant  under  section  8^,*  (4)  it  is 
a  fact  whicb  in  itself  renders  a  fact  in  issue  highly  probable, 
and  is  therefore  relevant  under  section  11.  This^  fact,  there- 
fore, is  relevant  under  no  less  than,  four  sections,  each  of 
which  would  admit  a  great  number  of  &cta  which  would 
not  be  admitted  by  the  other  sections.  Indeed,  the  latitude 
of  the  definition  of  relevancy  vrill  be  best  aj^reciated  by 
negativing:  the^  conditions  which  the  Act  imposes.  Suppose 
that  you  are  able  to  assert  of  a  fSEtct  that  it  is  neither  itself 
in  issue,  nor  forms  part  o{  the  same  transaction,  nor  is 
its  occasion,  cause  or  effect,  immediate  or  otherwise ;  that 
it  shows  no  motive- or  preparation  for  it ;  that  it  is  no  part 
of  the  previous  or  subsequent  conduct  of  any  person  con- 
nected with  the  matter  in  question ;  that  it  does  not  explain 
or  introduce  any  fact  which  is  so  connected  with  the  matter 
in  question,  or  rebut  or  support  any  inference  suggested 
thereby,  or  establish  the  identity  of  any  person^  or  thing 
connected  ydth  it  or  fix  the  time  of  any  event  the-  time  of 
which  is  important;  that  it  is  not  inconsistent  with  any 
relevant  fact  or  £%cts  in  issue;  and  that,  neither  by  itself 
nor  in  connection  with  other  £stcts,  does  it  make  any  such 
fact  highly  probable — ^if  all  these  negatives  can  be  affirmed, 
I  think  we  may  say,  without  much  risk  of  error,  that  the 
one  fact  has  nothing  to  do  with,  the  other,  and  may  be 
regarded,  as  irrelevant.. 

I  now  come  to  a  matter  which  has  excited  a  good  deal 
of  discussion,  though  it  relates  to  a  subordinate  and  not 
very  important  part  of  the  Bill — that  which  concerns  the 
examination  of  witnesses  by  Counsel.  The  Bill  as  cniginally 
drawn  provided,  in  substance,  that  no  person  should'  be 
asked  a  question  which-  reffected  on  his  character,  as  to 
matters  irrelevant  to  the  case  before  the  Court,  without 
written  instructions ;  that  if  the  Court  considered  the  ques- 
tion improper,  it  might  require  the    production    of   the 
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instructions;  and  that  the  giving  of  such  instractiona 
should  be  an  act  of  de&mation,  subject,  of  course,  to  the 
various  rules  about  deSeunation  laid  down  in  the  Penal  Code. 
To  ask  such  questions  without  instructions  was  to  be  a 
contempt  of  Court  in  the  person  asking  them,  but  was  not 
to  be  deSeunation. 

l^his  proposal  caused  a  great  deal  of  criticism,  and  in  parti- 
cular produced  memorials  from  the  Bars  of  the  three  Presiden- 
cies. It  was  also  objected  to  by  most  of  the  Local  Governments 
to  whom  the  Bill  was  referred  for  opinion.  Some  of  the  objec- 
tions made  to  the  proposal  were,  I  thought,  well  founded.  It 
was  pointed  out,  in  the  first  place,  that  the  di£Bculty  of  obtain- 
ing the  written  instructions  would  be  practically  insuperable ; 
in  the  next  place,  that  the  Native  Bar  throughout  the 
country  were  already  subject  to  forms  of  discipline  which 
were  practically  sufficient;  and,  in  the  third  place — and 
perhaps  this  was  the  most  important  argument  of  all — that, 
in  this  country,  the  administration  of  justice  is  carried  on 
under  so  many  difficulties,  and  is  so  frequently  abused  to 
purposes  of  the  worst  kind,  that  it  is  of  the  greatest  import- 
ance that  the  characters  of  witnesses  should  be  open  to 
full  inquiry.  Theae  reasons  satisfied  the  Committee,  and 
myself  amongst  the  rest,  that  the  sections  proposed  would 
be  inexpedient,  and  others  have  accordingly  been  substituted 
for  them,  which  I  think  will  in  practice  be  found  sufficient 
The  substituted  sections  are  as  follows  :— 

*<  146.  When  a  witness  is  croas-examined,  he  may,  in  addition  to 
the  questions  hereinbefore  referred  to,  be  asked  any  questions  which 
tend— 

(1)  to  test  his  veraoity  ; 

(2)  to  discover  who  he  is  and  what  is  his  position  in  life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character,  although  the 
answer  to  such  questions  might  tend  directly  or  indirectly  to  criminate 
him,  or  might  expose,  or  tend  directly  or  indirectly  to  expose,  him 
to  a  penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a  matter  relevant  to  the  suit 
or  proceeding,  the  provisions  of  sec.  132  shall  apply  thereta 
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148.  If  any  sach  question  relates  to  a  matter  not  relevant  to  the 
suit  or  proceeding,  except  in  so  &r  as  it  affects  the  credit  of  the 
witness  bj  injuring  his  character,  the  Court  shall  decide  whether  or 
not  the  witness  shall  be  compelled  to  answer  it,  and  may,  if  it  thinks 
fit,  warn  the  witness  that  he  is  not  obliged  to  answer  it  In  exercis- 
ing its  discretion,  the  Court  shall  have  regard  to  the  following 
considerations : — 

(1).  Such  questions  are  proper  if  they  are  of  such  a  nature  that 
the  truth  of  the  imputation  conveyed  by  them  would  seriously  affect 
the  opinion  of  the  Court  as  to  the  credibility  of  the  witness  on  the 
matter  to  which  he  testifies. 

(2).  Such  questions  are  improper  if  the  imputation  which  they 
convey  relates  to  matters  so  remote  in  time,  or  of  such  a  character, 
that  the  truth  of  the  imputation  would  not  affect,  or  would  affect 
in  a  slight  degree,  the  opinion  of  the  Court  as  to  the  credibility  of 
the  witness  on  the  matter  to  which  he  testifies. 

(3).  Such  questions  are  improper  if  there  is  a  great  disproportion 
between  the  importance  of  the  imputations  made  against  the  witness's 
character  and  the  importance  of  his  evidence, 

(4).  The  Court  may,  if  it  sees  fit,  draw  from  the  witness's  reftisal 
to  answer,  the  inference  that  the  answer,  if  given,  would  be  unfavour- 
able. 

149.  No  such  question  as  is  referred  to  in  sec.  148  ought  to  be 
asked,  unless  the  person  asking  it  has  reasonable  grounds  for  thinking 
that  the  imputation  which  it  conveys  is  well-founded. 

lUmtratiom, 

(a).  A  barrister  is  instructed  by  an  attorney  or  vakil  that  an 
important  witness  is  a  dacoit  This  is  a  reasonable  groimd  for  asking 
the  witness  whether  he  is  a  dacoit 

(6).  A  pleader  is  informed  by  a  person  in  Court  that  an  important 
witness  is  a  dacoit.  The  informant,  on  being  questioned  by  the 
pleader,  gives  satisfactory  reasons  for  his  statement  This  is  a 
reasonable  ground  for  asking  the  witness  whether  he  is  a  daooit 

(c).  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at 
random  whether  he  is  a  dacoit  There  are  here  no  reasonable  grounds 
for  the  question. 

(d).  A  witness,  of  whom  nothing  whatever  is  known,  being  ques- 
tioned as  to  his  mode  of  life  and  means  of  living,  gives  unsatisfactory 
answer.  This  may  be  a  reasonable  ground  for  asking  him  if  he  is 
a  dacoit 
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160.  If  the  Court  is  of  opinion  that  any  snch  question  was  asked 
without  reasonable  grounds,  it  may,  if  it  was  asked  by  any  barrister, 
pleader,  vakil  or  attorney,  report  the  circumstances  of  the  case  to 
the  High  Court  or  other  authority  to  which  such  barrister,  pleader, 
vakil  or  attorney  is  subject  in  the  exercise  of  his  profession. 

151.  The  Court  may  forbid  any  questions  or  enquiries  which  it 
regards  as  indecent  or  scandalous,  although  such  questions  or  inquiries 
may  have  some  bearing  on  the  questions  before  the  Court,  unless 
they  relate  to  facts  in  issue,  or  to  matters  necessary  to  be  known  in 
order  to  determine  whether  or  not  the  facts  in  issue  existed. 

152.  The  Court  shall  forbid  any  question  which  appears  to  it  to  be 
intended  to  insult  or  annoy,  or  which,  though  proper  in  itself  appears 
to  the  Court  needlessly  ofifensive  in  form." 

The  object  of  these  sections  is  to  lay  down,  in  the  most 
distinct  manner,  the  duty  of  Counsel  of  all  grades  in 
examining  witnesses  with  a  view  to  shaking  their  credit  by 
damaging  their  character.  I  trust  that  this  explicit  state- 
ment of  the  principle  according  to  which  such  questions 
ought  or  ought  not  to  be  asked,  will  be  found  sufficient  to 
prevent  the  growth,  in  this  country,  of  that  which  in  England 
has  on  many  occasions  been  a  grave  scandal  I  think  that 
the  sections,  as  far  as  their  substance  is  concerned,  speak 
for  themselves,  and  that  they  will  be  admitted  to  be  sound 
by  all  honourable  advocates  and  by  the  public.  I  cannot 
leave  the  subject  without  a  few  remarks  on  the  memorials 
which  the  sections  originally  proposed  have  called  forth 
fix>m  the  Bar  in  various  parts  of  the  country.  As  none  of 
the  bodies  in  question  have  made  any  further  remarks  on 
the  Bill,  since  it  appeared  in  the  Gazette  in  its  amended  form 
about  a  month  ago,  I  suppose  that  the  alterations  made  in 
the  Bill  have  removed  the  main  objections  which  they  felt 
to  it.  I  need  not  therefore  notice  those  parts  of  their 
memorials  which  were  directed  against  the  consequences 
which  they  apprehended  from  the  sections  which  have  been 
given  up.  They  contain,  however,  other  matter  which  I 
feel  compelled  to  notice.  I  need  not  refer  to  all  the  memo- 
rials. The  one  sent  in  by  the  Calcutta  Bar  was  for  the  most 
part  proper,  though  it  contained  passages  which  I  think 
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might  as  well  have  been  omitted*  The  memorial  of  the 
Bombay  Barristers  contains  similar  passages,  expressed  more 
fully  and  less  temperately,  and  I  shall  accordingly  confine 
myself  to  noticing  such  of  their  remarks  as  appear  to  me 
to  deserve  notice. 

I  may  observe,  in  the  first  place,  in  general,  that  I  have 
read  in  the  newspapers  and  in  these  memorials  much  that 
can  only  mean  that  I  individually  was  actuated  in  drawing 
this  Bill  by  hostility  to  the  Bar ;  indeed,  the  Bombay 
memorial  says,  in  so  many  words,  that  remarks  made  by 
one  member  (meaning,  I  suppose,  me)  in  Council  '  appear 
to  contemplate  the  extinction  of  the  profession  of  Barrister- 
at-Law  in  India.'  In  support  of  this  surprising  statement, 
they  quote,  as  being  '  open  to  no  other  construction,'  the 
following  words  from  the  report  of  the  Select  Committee : — 

**  The  English  system,  under  which  the  Bench  and  Bar  act  together 
and  play  their  respective  parts  independently,  and  the  professional 
organization  on  which  it  rests,  does  not  as  yet  exist  in  this  country, 
and  will  not,  for  a  very  long  coarse  of  time,  be  introduced." 

Before  I  make  the  remarks  which  this  suggests,  let  me 
ask  your  Lordship  and  the  Council  whether  a  charge  that  I, 
of  all  people,  wish  for  the  extinction  of  the  profession  of 
Barrister-at-Law  in  India,  is  not  upon  the  face  of  it  absurd ; 
I  am  myself  a  Barrister  of  eighteen  years'  standing,  and  a 
Queen's  Counsel  of  four  years'  standing.  I  believe  that 
there  is  no  Barrister  in  British  India  of  whom  I  should  not 
be  entitled  to  take  precedence,  professionally,  if  I  chose  to 
practice  here ;  and  so  strong  is  my  connection  with  my 
profession,  that  I  am  at  this  moment  on  the  point  of  resign- 
ing one  of  the  most  responsible  offices  which  a  Barrister  can 
hold,  for  the  purpose  of  returning  to  the  ordinary  routine 
of  professional  practice.  How  is  it  possible  to  imagine  that 
a  man  so  situated  should  be  hostile  to  the  profession? 
When  the  Bill  was  introduced  I  was — as  I  still  am — anxious 
to  do  whatever  lies  in  my  power  to  preserve  the  honour  and 
dignity  of  my  profession,  and  to  prevent  its  good  name, 
from  being  disgraced.    For  this  reason,  I  devised  what  I 


Digitized  by 


Google 


676  APPENDIX. 

regarded  as  an  appropriate  remedy  for  a  great  and  dying 
evil ;  one  with  which  1  have  been  much  impressed  by  my 
own  observation  in  England,  and  which  is  likely  to  extend 
in  India  as  the  habit  of  cross-examination  becomes  more 
general,  and  when  the  right  which  a  cross-examining  ad- 
vocate has  are  explicitly  defined.  The  remedy,  I  will  admit, 
was  to  some  extent  inappropriate ;  but  for  merely  proposing 
it,  for  merely  recognizing  the  existence  of  the  evil  against 
which  it  was  directed,  I  am  charged  with  wishing  to  ex- 
tinguishing my  own  profession. 

The  real  meaning  of  the  expressions  in  the  report  (for 
which  I  am  fully  reponsible)  was,  I  think,  so  plain,  that  I 
cannot  understand  how  the  memorialists  can  have  ascribed 
to  them  a  sense  which  I  think  they  could  never  suggest  to 
any  fair  mind.    The  report  said : — 

^  The  English  system,  under  which  the  Bench  and  the  Bar  act 
together  and  play  their  respective  parts  independently,  and  the  pro- 
fessional oi^ganization  on  which  it  rests,  does  not  as  yet  eiist  in  this 
country,  and  will  not  for  a  very  long  course  of  time  be  introduced.'' 

Yes,  say  the  memorialists,  '  it  does  exist,  to  wit,  in  the 
Presidency-towns.'  This  is  much  as  if  the  water-works  of 
Calcutta  were  referred  to,  to  contradict  a  statement  that 
India  is  wretchedly  supplied  with  drinking  water.  I  make 
a  statement  about  an  Empire  as  large  as  Europe  without 
Russia,  and  am  told  that  it  is  incorrect,  because  there  are 
three  English  Courts,  and  three  knots  of,  perhaps,  a  dozen 
or  so  English  Barristers,  to  be  found  at  towns  which  are  in 
the  nature  of  English  settlements.  The  reason  why  the 
statement  complained  of  was  not  qualified  by  excepting 
these  towns  and  Courts  was  simply  that  the  exception  was 
not  important  enough  to  be  stated.  It  would,  indeed,  have 
been  matter  of  great  indifierence  to  me,  personally,  whether 
the  Bill  extended  to  the  High  Courts  sittings  on  the 
original  side  or  not.  It  is  a  mistake  to  make  exceptions 
without  a  necessity  for  them ;  but  the  question,  what  rules 
of  evidence  should  apply  in  the  Presidency-towns,  is  one 
of  very  little  real  importance.    The  great  and  vital  import- 
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ance  of  the  matter  lie&  in  the  efifect  which  it  will  have  on 
the  administration  of  justice  throughout  the  country  at 
large.  It  is  firamed  in  order  to  meet  the  wants,  and  lighten 
the  labours,  of  dfetrict  officers,  by  giving  them  a  short  and 
clear  view  of  a  subject  which  has  been  converted  into  a 
sort  of  professional  mystery,  the  knowledge  of  which  was 
confined  to  a  knot  of  persons  specially  initiated  in  it.  Now, 
as  regards  the  Mofussil,  I  repeat  the  expressions  complained 
o£  I  assert  that  they  are  absolutely  true,  and  state  a  fact 
notorious  to  every  one.  I  say  that,  throughout  India 
generally,  nothing  like  the  English  system  under  which  the 
Bench  and  Box  act  together  and  play  their  respective  parts 
independently  does  now  exist,  or  can  for  a  length  of  time 
be  expected  to  exist  Let  me  just  recall  for  a  moment  the 
nature  of  that  system.  In  the  first  place,  the  Bench  and 
the  Bar  in  England  form  substantially  one  body.  The 
Judges  have  all  been  Barristers,  and  the  great  prize  to 
which  the  Barristers  look  forward  is  to  become  Judges. 
That  is  not  the  case  in  India,  nor  an3rthing  like  it.  The 
great  mass  of  Indian  Judges  are  not,  and  never  have  been, 
lawyers  at  all ;  the  great  mass  of  Indian  lawyers  have  no 
chance  or  expeotaticm  of  becoming  Judges,  and  many  of 
them  have  no  wish  to  do  so.  Even  in  the  Presidency-towns, 
the  whole  organization  of  the  profession  differs  from  that  of 
England  in  ways  which  I  do  not  think  it  necessary  to  refer 
to,  but  which  are  of  great  importance.  I  may,  however, 
observe  that  the  position  of  an  English  Barrister  who 
practises  in  the  Mofussil,  whether  he  is  habitually  resident 
in  a  Presidency-town  or  not,  is  altogether  different  from  that 
of  an  English  Barrister  in  his  ordinary  practice  in  Elngland. 
An  English  Barrister  on  Circuit,  and  even  at  the  Quarter 
Sessions,  is  subject  to  a  whole  series  of  professional  restraints 
and  professional  rules,  which  do  not,  and  cannot,  apply  to 
practice  in  the  Mofussil  in  this  country.  He  acts  under  the 
eyes  of  a  public  which  takes  great  interest  in  his  proceedings, 
and  puts  a  powerful  check  upon  them.  He  practises  in 
important  cases  before  Judges  whom  he  feels  and  knows 
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to  be  his  professional  superiors,  and  to  whom  he  is  ^custom- 
ed. No  one  of  these  remarks  applies  to  a  Barrister  firom  a 
Presidency  practising  in  the  Mofussil.  The  result  of  this 
state  of  things  must  be  matter  of  opinion.  It  is  impossible 
to  discuss  the  subject  in  detail.  The  Bombay  and  Calcutta 
memorialists  consider  it  eminently  satisfactory :  let  us  hope 
they  are  right.  My  opinion,  of  course,  is  formed  upon 
grounds  which  it  is  not  very  easy  to  assign,  and,  as  it  can 
be  of  little  importance,  I  shall  not  express  it.  In  any  case 
this  Bill  can  do  no  harm. 

Passing,  however,  &om  the  case  of  English  Barristers 
to  the  case  of  pleaders  and  vakils,  and  the  Courts  before 
which  they  practise,  I  would  appeal  to  every  one  who  has 
experience  of  the  subject;  whether  the  observations  referred 
to  are  not  strictly  true,  and  whether  the  main  provision 
founded  upon  them — the  provision  which  empowers  the 
Court  to  ask  what  question  it  pleases — is  not  essential  to 
the  administration  of  justice  here.  In  saying  that  the 
Bench  and  the  Bar  in  England  play  their  respective  parts 
independently,  what  I  mean  is  that,  in  England,  cases  are 
fully  prepared  for  trial  before  they  come  into  Court,  so  that 
the  Judge  has  nothing  to  do  but  to  sit  still  and  weigh  the 
evidence  produced  before  him.  In  India,  in  an  enormous 
mass  of  cases,  this  neither  is  nor  can  be  so.  It  is  absolutely 
necessary  that  the  Judge  should  not  only  hear  what  is  put 
before  him  by  others,  but  that  he  should  ascertain  by  his 
own  inquries  how  the  facts  actually  stand.  In  order  to  do 
this,  it  will  frequently  be  necessary  for  him  to  go  into 
matters  which  are  not  themselves  relevant  to  the  matter  in 
issue,  but  may  lead  to  something  that  is,  and  it  is  in  order  to 
arm  Judges  with  express  authority  to  do  this  that  sec.  165, 
which  has  been  so  much  objected  to,  has  been  framed. 
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0. 

Differences  between  the  English  and  the 
Indian  Laws  of  Evidence.* 

1.  In  England  the  particulars  of  the  complaint  may  not 
be  disclosed  by  the  witnesses  for  the  prosecution  either  as 
original  or  confirmatory  evidence,  and  the  details  of  the 
statement  can  only  be  elicited  by  the  prisoner's  counsel  on 
cross-examination.  Under  the  Indian  Act,  sec.  8,  ilia  (j)  and 
(k),  the  terms  of  the  complaint  are  admissible  as  original 
evidence. 

2.  To  prove  the  existence  of  a  conspiracy  or  to  show  that 
any  person  was  a  party  to  it,  a  letter  giving  an  account  of 
the  conspiracy  is  admissible  under  the  Indian  Act,  sea  10^ 
even  though  not  written  in  support  of  it  or  in  furtherance 
of  it.    The  contrary  rule  is  followed  in  England. 

3.  In  India  the  inducement  which  renders  a  confession 
inadmissible  must  proceed  from  the  person  in  authority. 
In  England  it  is  sufficient  if  made  by  any  one  and  sanc- 
tioned by  the  silence  of  the  person  in  authority. 

4.  In  India  it  is  necessary  to  prevent  the  police  from 
torturing  persons  in  their  custody  for  the  purpose  of  extor- 
ting confessions.  Therefore  every  confession  to  a  police 
officer  except  in  the  presence  of  a  Magistrate  is  inadmissible 
Not  so  in  England. 

5.  In  England  the  confession  of  an  accused  person  is  not 
evidence  against  any  one  beyond  himselt  Under  the  Evi- 
dence Act,  sec.  30,  where  two  persons  are  being  jointly  tried, 
a  confession  by  one  of  the  prisoners  may  be  used  against 
the  other.    The  Judges  construe  the  section  strictly. 

6.  In  England  dying  declarations  are  only  admissible 
when  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  when  made  while  the  declarant  is  expecting  death. 
In  India  they  are  admissible  when  not  so  made,  and  in 
all  civil  and  criminal  trials. 

*  ride  Griffith's  Svidenoe. 
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7.  Id  England  to  make  entries  in  the  course  of  business 
admissible,  they  must  be  made  contemporaneously  with  the 
acts  to  which  they  relate.  In  India  there  is  no  such  re- 
striction. 

8.  In  England  the  declaration  of  an  illegitimate  member 
of  a  £eimily  would  not  be  admissible  in  a  pedigree  case.  In 
India  the  statements  of  Mends,  neighbours,  servants,  and 
of  a  deceased  person  respecting  tus  own  illegitimacy  would 
be  admissible. 

9.  In  India  statements  made  by  deceased  persons,  and 
contained  in  documents  relating  to  private  persons,  are 
admissible  upon  questions  of  private  rights. 

10.  In  England  entries  in  registries  and  public  books 
must  have  been  promptly  made,  and  in  the  manner,  if  any, 
required  by  law.    The  Evidence  Act  contains  no  such  rule. 

11.  In  England  a  foreign  judgment  is  little  more  than 
evidence  of  a  debt.  In  an  action  thereon  the  trustees  of 
property  of  which  the  judgment-debtor  is  beneficial  owner 
cannot  be  joined  as  parties — Hawkeeford  v.  Oijffurd,  12 
App.  Cas.  122. 

Indian  Peculiarities  bearing  on  Evidence. 

1.  In  civil  cases  and  in  most  criminal  cases  there  is  no 
jury.  English  rules,  therefore,  founded  on  the  separation  of 
the  functions  of  the  Judge  and  jury  are  not  so  extensively 
applicable. 

2.  The  practitioners  in  many  of  the  Mofussil  Courts 
cannot  yet  be  relied  on  to  object  to  improper  questions  or 
to  object  to  the  admission  of  evidence  or  to  take  a  note  of 
the  grounds  on  which  a  Judge  admits  or  rejects  evidence. 
In  cross-examination  one  question  as  to  previous  conviction 
and  another  as  to  enmity  with  the  party  against  whom  the 
witness  is  produced  constitute  the  ordinary  stock  of  the 
querist. 

3.  The  police  are  more  corruptible  than  in  England. 
They  are  inclined  to  extract  evidence  by  means  of  tortura 
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Their  object  frequently  is  not  only  to  discover  a  criminal 
but  to  affix  criminality  to  an  individual :  they  accordingly 
stimulate  a  culprit  to  exculpate  himself  by  accusing  an 
accomplice.  In  the  Mofiissil  they  prepare  cases  for  trial, 
but  they  have  little  detective  skill.  They  do  not  under^ 
stand  what  evidence  is  necessary  or  legally  admissibla 
Their  practice  is  to  adopt  a  theory,  in  the  support  of  which 
they  mould  the  evidence,  and  even  manufacture  a  necessary 
link  when  it  cannot  be  otherwise  supplied. 

4  and  6.  Witnesses  in  India  are  far  less  truthfal,  far  less 
accurate  in  observation,  especially  of  time  and  distance, 
than  the  corresponding  class  of  witnesses  in  England,  more 
timid,  more  revengeful,  more  apt  to  conspire  to  give  false 
evidence,  more  prone  to  raise  a  false  defence  even  when  not 
guilty.  It  is  rarely  possible  to  accept  and  act  upon  direct 
evidence  unless  corroborated.  "  Oral  evidence,"  said  the 
High  Court  in  the  Ramnad  Case  (I.  L.  R.  2  M.  S.  233), 
"  is  prirtid  facie  not  entitled  to  belief,  and  in  this  country, 
where  in  a  civil  cause  we  say  that  we  believe,  our  meaning 
can  only  be  that  being  compelled  to  come  to  a  conclusion 
it  is  more  reasonable  to  come  to  one  than  to  another."  But 
judicial  officers  must  not  be  too  prone  to  be  suspicious. 
They  must  form  a  deliberate  judgment  according  to  the 
ordinary  legal  and  reasonable  presumptions  of  &ct,  P.  C. 
14  Moor.  L  A.  354. 

6.  The  practice  of  drilling  witnesses  is  far  more  frequent 
in  India  than  in  England. 

7.  Genuine  confessions  are  frequently  retracted  by  the 
people  of  this  country.  An  oriental  has  not  the  same  tenacity 
that  a  western  haa  The  former  is  usually  more  or  less  a 
&talist,  says  of  the  victim  of  his  ungovernable  rage  that  his 
time  had  come,  and  seeks  for  momentary  peace  by  confessing 
the  crime,  thinking  that  his  own  time  too  has  come.  When 
the  blandishments  of  the  police  are  gone  and  he  mixes 
with  the  other  prisoners,  his  mind  recovers  a  steadier  balance, 
and  he  fedsely  retracts  the  truth  which  he  had  told 
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8.  Dying  declarations  are  not  entitled  to  the  weight  of 
those  made  in  England.  Very  often  the  murdered  man  before 
his  death  implicates  every  member  of  his  supposed  murderer's 
femily,  or  of  the  supposed  instigator  of  the  murder,  hoping 
by  this  means  to  drink  the  cup  of  revenge  to  its  last  dregs, 
and  to  rid  his  own  family  of  all  future  annoyanca 

9.  In  England  written  documents  are  seldom  executed 
except  by  those  who  can  read  and  write  and  are  capable  of 
looking  after  their  own  interests.  In  India  bonds  are  daily 
executed  by  men  who  are  either  too  ignorant  to  understand 
a  written  document,  or  too  poverty-stricken  and  helpless  to 
contend  with  a  mahajan  or  sahukar  on  equal  term& 

10.  In  India  the  bulk  of  the  internal  trade  is  in  the 
hands  of  gomastas  who  are  treated  as  the  agents  of  their 
employers,  and  nearly  every  mercantile  transaction  is  eflFected 
through  the  medium  of  dallals.  It  is  therefore  especially 
important  that  the  admission  of  an  agent  in  the  matter  of 
his  agency  should  be  taken  as  the  admission  of  his  principal. 

11.  The  Indian  Evidence  Act  is  less  strict  in  respect  of 
the  proof  of  foreign  law  than  the  English,  in  that  it  allows 
foreign  law  books  to  be  referred  to  without  the  assistance 
of  an  expert. 

12.  In  India  judgments  in  rem  are  conclusive  in  criminal 
as  well  as  civil  proceedings.  In  the  Duchess  of  Kingston's 
Case  (State  Trials  and  2  Smith  L.  C),  it  was  decided  that  a 
judgment  as  to  personal  status  was  inadmissible  in  a 
criminal  trial. 

13.  Section  44  permits  a  party  to  show  that  a  judgment 
was  obtained  by  his  own  fraud.  The  rule  is  otherwise  in 
England. 

14.  In  India — see  section  46 — on  questions  of  sanity,  the 
opinions  of  experts  only  are  receivable.  In  England  ordinary 
witnesses  may  give  an  opinion  as  to  the  mental  capacity 
of  a  testator. 

15.  The  present  Act  allows  a  witness  to  be  prejudiced 
in  the  trial  by  evidence  of  any  previous  conviction  for  crime. 
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In  England  a  previous  conviction  can  only  be  used  during 
the  trial  in  answer  to  evidence  of  character. 

16.  In  India  the  opinions  of  experts  and  the  grounds 
thereof  contained  in  treatises  may  be  used  should  the  expert 
be  dead,  and  the  treatise  containing  it  be  the  evidence 
thereof. 

17.  Certificates  of  births,  deaths,  and  marriages  may  in 
India  be  used  in  criminal  trials. 

18.  Comparison  of  disputed  seals  no  less  than  of  disputed 
writings  may  be  made  by  witnesses  in  both  criminal  and 
civil  proceedings. 

19.  Section  112  does  not  permit  the  rebuttal  of  legitimacy 
by  proof  of  impotency. 

20.  Section  118  renders  the  evidence  of  a  child  who 
understands  the  questions  and  can  give  rational  answers 
admissible,  though  it  believe  not  in  a  future  state. 

21.  Section  120  makes  husbands  and  wives  competent 
witnesses  for  and  against  each  other  both  in  criminal  and 
civil  proceedings. 

22.  Section  131  gives  a  greater  privilege  to  persons  not 
parties  to  the  suit  as  to  the  non-production  of  title-deeds 
than  the  English  law  does,  notwithstanding  forgery  and 
fraud  are  so  prevalent  in  India.  For,  in  England,  when  the 
deed  has  been  partly  set  out  or  fraud  has  been  suspected, 
production  has  been  ordered.  The  Indian  Act  ignores  both 
trusts  and  implied  agreements  to  produce  deeds.* 

23.  In  India  a  witness  is  not  excused  from  answering  a 
question  which  tends  to  expose  him  or  her,  his  or  her  wife 
or  husband,  to  a  criminal  charge ;  though  such  answer  cannot 
be  used  against  the  witness  except  in  a  trial  for  false 
evidence. 

24  In  India,  on  trials  for  offences  analogous  to  treason, 
for  perjury,  of  bastardy,  of  breach  of  promise,  a  single 
witness  may  suffice. 

*  In  England,  a  solicitor  miist  produce  a  title  document  when  his  client  would  bo 
bound  to  produce  it—Burs<Ul  v.  Tanner,  C.  A.  IG  Q.  B.  D.  1. 
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26.  Section  157  does  not  provide  for  the  impeachment 
of  the  credit  of  a  witness  by  evidence  contradicting  his 
statements.  But  it  admits  evidence  of  a  prior  statement  if 
made  contemporaneously  with  the  hct  or  before  a  compe- 
tent authority  to  corroborate  his  testimony. 

26.  The  Judge  may  ask  any  question  he  pleases  in  any 
form  and  at  any  time  without  giving  counsel  the  right  of 
cross-examining.  The  English  rule  is  the  direct  opposite 
(18  Q.  B.  D.  537). 


D. 

ACT  No.  XVIII  OF  1872. 

(Received  the  Governor-General's  assent  on  the 
29th  August  1872). 

An  Act  to  amend  the  Indian  Evidence  Act,  1879, 
Whereas  it  is  expedient  to  amend  the  Indian  Evidence 
Preamble.  Act,  1872 ;  It  is  hereby  enacted  as  follows: — 

1.  This  Act  may  be  called  "  The  Indian  Evidence  Act 
Short  tiUe.  Amendment  Act" 

2.  In  section  thirty-two  of   the  Indian  Evidence  Act^ 

Amendment  of     1872,  clauses  five  and  six,  after  the  word 

^*^^.  ^  J*^  }^^^*    "  relationship,"  the  words  "  by  blood,  mar- 
Bection32,clause8       .  ^         »     k  ii  u     •       «4.  J 

5  and  6.  nage  or  adoption     shall  be  mserted. 

3.  In  section  forty-one  of  the  same  Act,  lines  seventeen, 

X    .    twenty  and  twenty-three,  after  the  word 
Amendment  of        .        •'  j  ' 

«ection4l.  "judgment,"  the  words  "order  or  decree" 

shall  be  inserted. 

4.  In  section  forty-five  of  the  same  Act,  line  five,  after 

.    .     the  word  "  art,"  the  words  "  or  in  questions 
Amendment  of  ^ 

section 45.  as  to  identity  of   handwriting"   shall  be 

inserted 

5.  In  section  fifty-seven  of  the  same  Act,  paragraph  (13), 
Amendment  of     ^^^^  ^^^  ^^^  "  ^oad,"  the  words  "  on  land 

section  67.  or  at  sea  "  shall  bo  inserted. 
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6.  In  section  sixty-six  of  the  same  Act,  line  five,  after 
Amendment  of    ^  ^otd  "  is,"  the  words  "  or  to  his  attor- 

aecUon  66.  ney  or  pleader  "  shall  be  inserted. 

7.  In  section  ninety-one  of  the  same  Act,  Exception   2, 
Amendment  of    for  the  words  "  onder  the  Indian  Succession 

section  91.  j^^^»  ^j^^  ^^^^  « admitted  to  probate  in 

British  India  "  shall  be  substituted* 

8.  [Repealed  by  Act  No.  XII  of  18761 

9.  In  section  one  hundred  and  eight  of  the  same  Act, 

Amendment  of  ^^^^  ^^^*  ^^  ^^^  "^^^  "  When,"  the  words 
section  108.  «  Provided  that  when  "  shall  be  substituted ; 

and,  in  the  last  line,  for  the  word  "  on,"  the  words  "  shifted 
to  "  shall  be  substituted. 

10.  In  section  one  hundred  and  twenty-six  of  the  same 
Amendment  of    ^^^'  ^"®  twenty-two,  and  in  section  one 

sections  126  and    hundred  and  twenty-eight  of  the  same  Act, 
line  six,  after  the  word   "barrister,"   the 
word  "pleader"  shall  be  inserted. 

In  section  one  hundred  and  twenty-six  of  the  same  Act, 
line  fifteen,  for  the  word  "  criminal,"  the  word  **  illegal " 
shall  be  substituted. 

11.  In  section  one  hundred  and  fifty-five  of  the  same 
Amendment  of    ^^t,  paragraph  (2),  for  the  word  "  had,"  the 

■ection  155.  word  "  accepted  "  shall  be  substituted. 

12.  [Repealed  by  Act  No.  X  of  1873\ 


ACT  No.  X  OF  1873. 

(Received  the  Governor-General's  assent  on  the  8th 

April  1873). 

The  Indian  Oaths  Act,  1873. 

An  Act  to  consolidate  the  law  relating  to  Judicial  Oaths, 
and  for  other  purposes. 
Whereas  it  is  expedient  to  consolidate  the  law  relating 
PrMiabl9.  to  judicial  oaths,  affirmations  and  declara- 
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lions,  and  to  repeal  the  law  relating  to  official  oaths,  affirma- 
tions and  declarations ;  It  is  hereby  enacted  as  follows : — 

/. — Prdiminary. 

j^j^j^  ^^^  1.  This  Act  may  be  called  "  The  Indian 

Oaths  Act,  1873:" 

It  extends  to  the  whole  of  British  India,  and,  so   far  as 
Local  extent.       regards  subjects  of  her  Majesty,  to  the  terri- 
tories of  Native  Princes  and  States  in  alliance  with  her 
Majesty ; 

Commence-        ^^  ^*  ^'^^  oome  into  force  on  the  first 
ment.  day  of  May  187a 

2.  [Repealed  by  Act  No.  XII  of  18731 

8.  Nothing  herein  contained  applies  to  proceedings  before 
c   .       .  CSourts  Martial,  or  to  oaths,  affirmations  or 

Savmg  of  oer-  •      -,  % 

iain  oaths  and  declarations  prescribed  by  any  law  which^ 
affirmaUooa.  under  the  provisions  of  the  Indian  Councils' 

Act,  1861,  the  Qovemor-Qeneral  in  Council  has  not  power 
to  repeal. 

11. — Authority  to  administer  Oaths  and  Ajffimiations. 

4.  The   following  Courts  and  persons  are  authorized  to 

A  *v   •*-  *      administer,  by  themselves  or  by  an  officer 
Authority  to  '    /  .        ,  .    /  ,    ,^ 

administer  oaths  empowered  by  them  m  this  behalf,  oaths 
and  aflarmationa.  ^^ j  affirmations  in  discharge  of  the  duties 
or  in  exercise  of  the  powers  imposed  or  conferred  upon 
them  respectively  by  law : — 

(a)  All  Courts  and  persons  having  by  law  oit  consent  of 
parties  authority  to  receive  evidence ; 

(6)  The  Commanding  Officer    of   any  military  station 
occupied  troops  in  the  service  of  her  Majesty :  provided 

(1)  that  the  oath  or  affirmation  be  administered  within 
the  limits  of  the  station,  and 

(2)  that  the  oath  or  affirmation  be  such  as  a  Justice  of 
the  Peace  is  competent  to  administer  in  British  India. 
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///. — Persons  by  whom  Oaths  or  Ajfftrmations  must 
bevnade. 
Oaths  or  aflftr-        6.  Oaths  or  affirmations  shall  be  made  by 

mations     to     be     ^,      « .,       . 

made  by—  the  followmg  persons : — 

(a)  all  witnesses,  that  is  to  say,  all  persons  who  may 

witnesaee:  lawfully  be   examined,  or  give,  or  be  re- 

quired to  give,  evidence  by  or  before  any  Court  or  person 
having  by  law  or  consent  of  parties  authority  to  examine 
such  persons  or  to  receive  evidence : 

(5)  interpreters  of  questions  put  to,  and  evidence  given 

interpreters :       by,  witnesses,  and 

jurors.  (c)  jurors. 

Nothing  herein  contained  shall  render  it  lawful  ta  ad- 
minister in  a  criminal  proceeding  an  oath  or  affirmation  to 
the  accused  person,  or  necessary  to  administer  to  the  official 
interpreter  of  any  Court,  after  he  has  entered  on  the  execu- 
tion of  the  duties  of  his  office,  an  oath  or  affirmation  that 
he  will  faithfully  discharge  those  duties. 

Natives  o^by'pe^        6-  Where  the  witness,  interpreter  or  juror 

sons  objecting  to    jg  ^  Hindu  or  Muhammadan, 

oaths. 

or  has  an  objection  to  making  an  oath, 

he  shall,  instead  of  making  an  oath,  make  an  affirmation. 

In  every  other  case  the  witness,  interpreter  or  juror  shall 
make  an  oath. 

IV. — Forms  of  Oaths  and  Ajffirmations. 

7.  All  oaths  and  affirmations  made  under  section  5  shall 

Forms  of  oaths  ^®  administered  according  to  such  forms  as 
and  affirmaUons.  the  High  Court  may  from  time  to  time 
prescribe. 

And  until  any  such  forms  are  prescribed  by  the  High 
Court,  such  oaths  and  affirmations  shall  be  administered 
according  to  the  forms  now  in  use. 

Eooplanation. — As  regards  oaths  and  affirmations  ad- 
ministered in  the  Court  of  the  Recorder  of  Rangoon  and 
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the  Coart  gf  Small  Causes  of  Rangoon,  the  Recorder  of 
Rangoon  shall  be  deemed  to  be  the  High  Court  within 
the  meaning  of  this  section. 

8.  If  any  party  to,  or  witness  in,  any  judicial  proceeding 
Poww  of  Court    ^ff^™  ^  P^^  evidence  on  oath  or  solemn 

to  tender  certain  afiSrmation  in  any  form  common  amongst, 
^  or  held  binding  by,  persons  of  the  race  or 

persuasion  to  which  he  belongs,  and  not  repugnant  to  justice 
or  decency,  and  not  purporting  to  affect  any  third  person, 
the  Court  may,  if  it  thinks  fit,  notwithstanding  any  thing 
hereinbefore  contained,  tender  such  oath  or  affirmation 
to  him. 

9.  If  any  party  to  any  judicial  proceeding  offers  to  be 

^    ^  ,      bound  by  any  such  oath  or  solemn  affirma- 

Court  may  ask  "^        *' 

party  or  witness    tion  as  is  mentioned  in  sec.  8,  if  such  oath 

m^e^^thT  ^    ^^  affirmation  is  made  by  the  other  party  to, 

posed  by  opposite    or  by  any  witness  in,  such  proceeding,  the 

^^^^'  Court  may,  if  it  thinks  fit,  ask  such  party 

or  witness,  or  cause  him  to  be  asked,  whether  or  not  he  will 

make  the  oath  or  affirmation : 

Provided  that  no  party  or  witness  shall  be  compelled  to 
attend  personally  in  Court  solely  for  the  purpose  of  answer- 
ing such  question. 

10.  If  such  party  or  witness  agrees  to  make  such  oath  or 
Administration     ^^^m^tion,    the    Court    may    proceed  to 

of  oath  if  accept-  administer  it,  or  if  it  is  of  such  a  nature 
^  that  it  may  be  more  conveniently  made  out 

of  Court,  the  Court  may  issue  a  Commission  to  any  person 
to  administer  it,  and  authorize  him  to  take  the  evidence  of 
the  person  to  be  sworn  or  affirmed  and  return  it  to  the 
Court. 

11.  The  evidence  so  given  shall,  as  against  the  person 
Evidence  oon-    who  offered  to  be  bound  as  aforesaid,  be 

^  ««on  offeiSgto    conclusive  poof  of  the  matter  stated. 

abound. 
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12.  If  the  party  or  witness  refuses  to  make  the   oath  or 
Procedure   i  n    ^'^™^  aflSrmation  referred  to  in  sec.  8,  he 

case  of  refusal  to    shall  not  be  compelled  to  make  it,  but  the 
®  ^'  •  Court  shall  record,  as  part  of  the  proceed- 

ings, the  nature  of  the  oath  or  affirmation  proposed,  the 
facts  that  he  was  asked  whether  he  would  make  it,  and  that 
he  refused  it,  together  with  any  reason  which  he  may  assign 
for  his  refusal. 

F. — Mi8ceUane(m8. 

13.  No  omission  to  take  any  oath  or  make  any  affirmation. 
Proceedings  and     °^  substitution  of  any  one  for  any  other  of 

evidence  not  in-    them,  and  no  irregularity  whatever  in  the 

validated  by omia-      -  •        t-  u  ^  j.i-         •         j     •    • 

sion  of  oath  or  form  in  which  any  one  of  them  is  admmis- 
irregularity.  tered,  shall  invalidate  any  proceeding  or 

render  inadmissible  any  evidence  whatever,  in  or  in  respect 
of  which  such  omission,  substitution  or  irregularity  took 
place,  or  shall  affect  the  obligation  of  a  witness  to  state  the 
truth. 

14.  Every  person  giving  evidence  on  any  subject  before 
p     ns    'vinir     ^^^  Court  or  person  hereby  authorized  to 

evidence  bound  to  administer  oaths  and  affirmations  shaU  be 
stote  the  truth.         y^^^^^  ^  ^^^  ^j^^  ^^.^^1^  ^^^^  g^^j^  g^bject. 

15.  The  Indian  Penal  Code,  sees.  178  and  181,  shall  be 
Amendment  of    construed  as  if,  after  the  word  ''  oath,"  the 

USwid^is?  ^^     words  " or  affirmation  "  were  inserted. 

16.  Subject  to  the  provisions  of  sees.  3  and  6,  no  person 
Official  oaths    appointed  to  any  office  shall,  before  entering 

abolished.  on  the  execution  of  the  duties  of  his  office, 

be  required  to  make  any  oath,  or  to  make  or  subscribe  any 
affirmation  or  declaration  whatever. 
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P. 

19  AND  20  Vio.  Cap.  113. 

An  Act  to  provide  for  taking  evidence  in  Her  Majesty^s 
dominions  in  rdation  to  civil  and  commercial  matters 
pending  before  foreign  tribunals,  S9th  Jvly  1856. 

Whereas  it  is  expedient  that  facilities  be  afforded  for 
taking  evidence  in  Her  Majesty's  dominions  in  relation  to 
civil  and  commercial  matters  pending  before  foreign  tri- 
bunals :  Be  it  enacted — 

1.  Where,  upon  an  application  for  this  purpose,  it  is  made 

Order  for  exami-      ^    ^PP^    ^    ^^    ^"^    ^^  Judge  having 
nation  of  witness-    authority  Under  this  Act,  that  any  Court  or 

Srelil^n'^to'S  *"^"^  ^f  competent  jurisdiction  in  a 
civil  or  oommer-    foreign  country,  before  which  any  civil  or 

cial  matter  pend-  .  ,  ..        •  j«  •      j     • 

ing  before  a  for-  commercial  matter  is  pending,  is  desirous 
eign  tribunal  ^f  obtaining  the  testimony  in  relation  to 

such  matter  of  any  witness  or  witnesses  within  the  jurisdic- 
tion of  such  first  mentioned  Court,  or  of  the  Court  to  which 
such  Judge  belongs,  or  of  such  Judge,  it  shall  be  lawful  for 
such  Court  or  Judge  to  order  the  examination  upon  oath, 
upon  interrogatories  or  otherwise,  before  any  person  or 
persons  named  in  such  order,  or  such  witness  or  witnesses 
accordingly ;  and  it  shall  be  lawful  for  the  said  Court  or 
Judge,  by  the  same  order,  or  for  such  Court  or  Judge,  or  any 
other  Judge  having  authority  under  this  Act,  by  any  subse- 
quent order,  to  command  the  attendance  of  any  person  to 
be  named  in  such  order,  for  the  purpose  of  being  examined, 
or  the  production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  order,  and  to  give  all  such  directions  as 
to  the  time,  place  and  manner  of  such  examination,  and  all 
other  matters  connected  therewith,  as  may  appear  reasonable 
and  just ;  and  any  such  order  may  be  enforced  in  like  manner 
as  an  order  made  by  such  Court  or  Judge  in  a  cause  depend- 
ing in  such  Court  or  before  such  Judge. 
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2.  A  certificate  under    the  hand  of  the    ambassador, 
Certificau   of    n^ii^ister  or  Other  diplomatic  Agent  of  any 

ambaasador,   Ac.,    foreign  power    received    as  such  by   Her 

sufficient  evidence      ,,   ..  .  .1  1  i-i-i 

in  support  of  ap-  Majesty,  or  m  case  there  be  no  such  diplo- 
pUcation.  matio  Agent,  then  of  the  Consul-General 

or  Consul  of  any  such  foreign  power  at  London,  received  and 
admitted  as  such  by  Her  Majesty,  that  any  matter  in  relation 
to  which  an  application  is  made  under  this  Act  is  a  civil 
or  commercial  matter  pending  before  a  Court  or  tribunal 
in  the  country  of  which  he  is  the  diplomatic  Agent  or  Consul 
having  jurisdiction  in  the  matter  so  pending,  and  that  such 
Court  or  tribunal  is  desirous  of  obtaining  the  testimony  of 
the  witness  or  witnesses  to  whom  the  application  relates, 
shall  be  evidence  of  the  matters  so  certified  ;  but  where  no 
such  certificate  is  produced,  other  evidence  to  that  efiect 
shall  be  admissible. 

3.  It  shall  be  lawful  for  every  person  authorized  to  take 
Examination  of     ^^^  examination  of  witnesses  by  any  order 

witnesses  to  be    made  in  pursuance  of  this  Act  to  take  all 

taken  upon  oath,     ^^^j^  examinations  upon  the  oath  of  the 

witnesses,  or  affirmation  in  case  where  affirmation  is  allowed 

.  .        by  law  instead  of  oath,  to  be  administered 

Person   giving        •' 

false  evidence  by  the  person  SO  authorized :  and  if  upon 
guUty  of  perjury.     ^^^^  ^^^j^  ^^  affirmation  any  person  making 

the  same  wilfully  and  corruptly  give  any  false  evidence, 
every  person  so  offending  shall  be  deemed  and  taken  to  be 
guilty  of  perjury. 

4.  Provided  always,  that  every  person  whose  attendance 
Payment  of  ex-    shall  be  SO  required  shall  be  entitled  to  the 

P^*«^  like    conduct    money,    and    payment  for 

expenses  and  loss  of  time,  as  upon  attendance  at  a  trial. 

5.  Provided  also,  that  every  person  examined  under  any 
Persons  to  h         ord^r  made  under  this  Act  shall  have  the 

right  of  refusal  to  like  right  to  refuse  to  answer  questions 
IIS^'^'^P^S^  tending  to  criminate  himself,  and  other 
documents.  questions,   which  a  witness  in  any  cause 
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pending  in  the  Court  by  which  or  by  a  Judge  whereof  or 
before  the  Judge  by  whom  the  order  for  examination  was 
made  would  be  entitled  to ;  and  that  no  person  shall  be 
compelled  to  produce  under  any  such  order  as  aforesaid  any 
writing  or  other  document  that  he  would  not  be  compelled 
to  produce  at  a  trial  of  such  a  cause. 

6.  Her  Majesty's  Superior  Courts  of  Common  Law  at 
Certain  Courts  Westminster  and  in  Dublin  respectively,  the 
£ye  "^^^iSthoriS  ^^^  ^^  Sessions  in  Scotland,  and  any 
under  this  Act.  Supreme  Court  in  any  of  Her  Majesty's 
Colonies  or  possession  abroad,  and  any  Judge  of  any  such 
Court,  and  every  Judge  in  any  such  colony  or  possession 
Lord  Chan  1-  ^^^^^^Y  ^^7  Order  of  Her  Majesty  in  Council, 
lor,  fto.,  to  form  may  be  appointed  for  this  purpose,  shall 
^^^  *^  respectively  be  Courts  and  Judges  having 

authority  under  this  Act :  provided,  that  the  Lord  Chancel- 
lor with  the  assistance  of  two  of  the  Judges  of  the  Courts 
of  Common  Law  at  Westminster  shall  frame  such  rules 
and  orders  as  shall  be  necessary  or  proper  for  giving  effect 
to  the  provisions  of  this  Act,  and  regulati&g  the  procedure 
under  the  same. 


22  Via  Cap.  20,  Evidence  by  CoikfMissioN 
Act,  1859. 

An  Act  to  provide  for  taking  evidence  in  Suits  and 
Proceedings  pending  before  tribun^ds  in  Her  Majesty's 
dominions  in  places  owt  of  the  jurisdiction  of  such  tru 
bunoL  The  provisions  of  this  Act  apply  to  proceedings 
under  the  Evidence  by  Commission  Act,  1886,  48  and 
49  Vic.  a  74.    See  sec.  4  of  the  Act,  19th  April  1859. 

Whereas  it  is  expedient  that  facilities  be  afforded  ibr 

p^^^j  taking  evidence  in  or  in  relation  to  actions, 

suits,  and    proceeding  before  tribunals  in 
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Her  Majesty^s  dominions  in  places  in  such  dominions  out 
of  the  jurisdiction  of  such  tribunals :  Be  it  enacted,  &c. 

1.  Where,  upon    an  application  for   this  purpose,  it  is 

made  to  appear  any  Court  or  Judge  having 
minatioii  to  wit-  authority  Under  this  Act,  that  any  Court 
neuesout  of  the    ^j  tribunal  of  competent  jurisdiction  in  Her 

junfldictionin  re-  .•i..i-i,  t.i 

laUon  to  Mw-  suit  Majesty  s  dommions  has  duly  authonzed, 
Sy'^^bun^^^S  ^y  oonanaission,  order,  or  other  process,  the 
Her  Majesty's  obtaining  the  testimony  in  or  in  relation  to 
po'TOmoioM.  ^^y  action,  suit  or  proceeding  pending  in 

or  before  such  Court  or  tribunal,  of  any  witness  or  witnesses 
out  of  the  jurisdiction  of  such  Court  or  tribunal,  and  within 
the  jurisdiction  of  such  first-mentioned  Court,  or  of  the 
Coart  to  which  such  Judge  belongs,  or  of  such  Judge,  it 
shall  be  lawful  for  such  Court  or  Judge  to  order  the  exami- 
nation before  the  person  or  persons  appointed,  and  in 
manner  and  form  directed  by  such  commission,  order,  or 
other  process  as  aforesaid,  of  such  witness  or  witnesses 
accordingly ;  and  it  shall  be  lawful  for  the  said  Cburt  or 
Judge,  by  the  same  order,  or  for  such  Court  or  Judge  or  any 
other  Judge  having  authority  under  this  Act,  by  any 
subsequent  order,  to  command  the  attendance  of  any  person 
to  be  named  in  such  order,  for  the  purpose  of  being  examined 
or  the  production  of  any  writings  or  other  documents  to 
be  menti(Hied  in  such  order^  and  to  give  all  such  directions 
as  to  the  time,  place,  and  manner  of  sueh  examination,  and 
all  other  matters  connected  therewith,  as  may  appear  reason- 
able and  just ;  and  any  such  order  may  be  enforced,  and 
any  disobedience  thereof  punished,  in  like  manner  as  in 
case  of  an  order  made  by  such  Court  or  Judge  in  a  cause 
depending  in  such  Court  or  before  such  Judge. 

2.  Every  person  examined  as  a  witness  under  any  such 
Penalty  on  per-    commission,  wder,  or  other  process  as  afore- 

som  giving  false  said,  who  shall  upon  such  examination 
evidenoe.  wilfully  and  corruptly  give  any  false  evi- 

dence, shall  be  deemed  and  taken  to  be  guilty  of  perjury. 

7& 
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3.  Provided  always,  that  every  person  whose  attendance 
Payment  of  ex-    ^^^U  ^  ^  ordered  shall  be  entitled  to  the 

P®°**-  like  conduct  money,  and  payment   for  ex- 

penses and  loss  of  time,  as  upon  attendance  at  a  trial 

4.  Provided  also,  that  every  person  examined  under  any 
Power  to  per-    such  commission,  order,  or  other  process  as 

!S2ww  qu^oM  aforesaid,  shall  have  the  like  right  to  refuse 
to  criminate  him-  to  answer  questions  tending  to  criminate 
SkxmmentB.  himself,  and  other  questions  which  a  witness 

in  any  cause  pending  in  the  Court  by  which,  or  by  a  Judge 
whereof,  or  before  the  Judge  by  whom  the  order  for  exami- 
nation was  made,  would  be  entitled  to,  and  that  no  person 
shall  be  compelled  to  produce  under  any  such  order  as 
aforesaid  any  writing  or  other  document  that  he  would  not 
be  compellable  to  produce  at  a  trial  of  such  a  cause. 

5.  Her  Majesty's  Superior  Courts  of  Common  Law  at 

Westminster    and  in  Dublin   respectively, 
and    Judges*  "to    the  Court  of  Session  in  Scotland,  and  any 

have  withority  Supreme  Court  in  any  of  Her  Majesty's 
under  thiB  Act.  /    .  •  -,         ^  ^ 

colomes    or    possessions    abroad,   and  any 

Judge  of  any  such  Court,  and  every  Judge  in  any  such 

colony  or  poi'session  who,  by  any  order  of  Her  Majesty  in 

Council,  may  be  appointed  for  this  purpose,  shall  respectively 

be  Courts  and  Judges  having  authority  under  this  Act. 

6.  It  shall  be  lawful  for  the  Lord  Chancellor  of  Great 
Britain,  with  the  assistance  of  two  of  the  Judges  of  the 
Courts  of  Common  Law  at  Westminster,  so  far  as  relates  to 
England,  and  for  the  Lord  Chancellor  of  Ireland,  with  the 
assistance  of  two  of  the  Judges  of  the  Courts  of  Common 
Law  at  Dublin,  so  far  as  relates  to  Ireland,  and  for  two  of 
the  Judges  of  the  Court  of  Session,  so  far  as  relates  to 
Scotland,  and  for  the  Chief  or  only  Judge  of  the  Supreme 
Court  in  any  of  Her  Majesty's  colonies  or  possessions  abroad, 
so  far  as  relates  to  such  colony  or  possession,  to  frame  such* 

*  Bv  aeo.  5  of  the  Evidence  by  CoimnlBiiion  Act,  1886,  48  and  49  Vic  C.  74,  the  pow«r 
to  make  roles  under  this  section  Includes  a  power  to  make  rulea  as  to  all  cost  otf  or 
Incidental  to  the  examination  of  any  witness  or  person,  including  the  remuneration 
of  the  examiner,  if  any,  whether  the  examination  be  permanent  to  tho  Evidence  Com- 
misKion  Act,  1859,  or  any  other  Act  in  force  for  the  examination  of  wituMsee  boyond 
the  jurisdiction  of  the  Court. 
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rales  and  orders  as  shall  be  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  Act  and  regulating  the  proce- 
dure under  the  same. 


R 

48  AND  49  Vio.  Cap.  74,  Evidence  by  Commission 
Act,  1885. 

An  Act  to  a/mend  the  Law  relating  to  taking  Evidence 

by  Commiaaion  in  India  and  the  colonies,  and  elsewhere 

in  Her  Majesty's  Dominions,  14ih  August  1886. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  as  the  Evidence  by  Commission 

Short  title.  Act,  1885. 

.  2.  Where  in  any  civil  proceeding  in  any  Court  of  compe- 
Power  to  Courts     tent  jurisdiction  an  order  for  the  examination 
fm°ri^todva    of  any  witness  or  person  hna  been  made, 
proceedings.  and    a  commission,    mandamus,    order  or 

request  for  the  examination  of  such  witness  or  person  is 
addressed  to  any  Court,  or  to  any  Judge  of  a  Court,  in  India 
or  the  Colonies,  or  elsewhere  in  Her  Majesty's  dominions, 
beyond  the  jurisdiction  of  the  Court  ordering  the  exami- 
nation, it  shall  be  lawful  for  such  Court,  or  the  Chief  Judge 
thereof,  or  such  Judge,  to  nominate  some  fit  person  to  take 
such  examination,  and  any  deposition  or  examination  taken 
before  an  examiner  so  nominated  shall  be  admissible  in 
evidence  to  the  same  extent  as  if  it  had  been  taken  by  or 
before  such  Court  or  Judge. 

3.  Where  in  any  criminal  proceedings  a  mandamus  or 

...      order  for  the  examination  of  any  witness  or 
Power  in  cnmi-  "^ 

nal  proceedings  to  person  is  addressed  to  any  Court,  or  to  any 
^'wSStraK  J"^g®  ^f  »  Court,  in  India  or  the  colonies, 
tiike  depositioiiB.      or  elsewhere  in  Her  Majesty's  dominions, 
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beyond  the  jurisdiotion  of  the  Court  ordering  the  exami- 
nation, it  shall  be  lawful  for  such  Court,  or  the  Chief  Judge 
thereof,  or  such  Judge,  to  nominate  any  Judge  of  such 
Court,  or  any  Judge  of  an  inferior  Court,  or  Magistrate 
within  the  jurisdiction  of  such  first-mentioned  Court,  to  take 
the  examination  of  such  witness  or  person,  and  any  de- 
position or  examination  so  taken  shall  be  admissible  in 
evidence  to  the  same  extent  as  if  it  had  been  taken  by  or 
before  the  Court  or  Judge  to  whom  the  mandamus  or  order 
was  addressed 

4.  The  provisions  of  the  Act  passed  in  the  twenty-second 
A    li  ti       f    ^^^  ^^  ^®^  Majesty,  chapter  twenty,  intitu- 

22  Vic.  C.  20,  M  to  led  "  An  Act  to  provide  for  taking  evidence 
&^"f "to  pJS3'  io  s"i*s  and  proceedings  pending  before 
ings  under  this  tribunals  in  Her  Majesty's  dominions  in 
places  out  of  the  jurisdiction  of  such  tri- 
bunals "  (which  may  be  cited  as  the  Evidence  by  Commis- 
sion Act,  1859),  as  amended  by  this  Act,  shall  apply  to 
proceedings  under  this  Act 

5.  The  power  to  make  rules  conferred  by  section  six  of 
Amendment  of    ^^^  Evidence  by  Commission   Act,  1859, 

22  Vic.  C.  20,  as  shall  be  deemed  to  include  a  power  to  make 
to  ooBte.  j^j^g  ^^j^  regard  to  all  costs  of  or  incidental 

to  the  examination  of  any  witness  or  person,  including  the 
remuneration  of  the  examiner,  if  any,  whether  the  exami- 
nation be  ordered  pursuant  to  that  Act  or  under  this  or  any 
other  Act  for  the  time  being  in  force  relating  to  the 
examination  of  witnesses  beyond  the  jurisdiction  of  the 
Court  ordering  the  examination. 

6.  When,  pursuant  to  any  such  commission,  mandamus. 
Oath  or  affirm-    o^d^j  Or  request  as  in  this  Act  referred  to, 

ation  of  witness,  any  witness  or  person  is  to  be  examined  in 
any  place  beyond  the  jurisdiction  of  the  Court  ordering 
the  examination,  such  witness  or  person  may  be  examined 
on  oath,  affirmation,  or  otherwise,  according  to  the  law  in 
force  in  the  place  where  the  examination  is  taken,  and  any 
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deposition  or  examination  so  taken  shall  be  as  effectual  for 
all  pbrposes  as  if  the  witness  or  person  had  been  examined 
on  oath  before  a*  person  duly  authorized  to  administer  an 
oath  in  the  Court,  ordering  the  examination. 


22  AND  23  Via  Cap.  63. 

An  Act  to  afford  fdcUitiea  for  the  more  certain  a^cer- 
tainment  of  the  law  administered  in  one  pa/rt  of  Her 
Majesty's  dominions  when  pleaded  in  the  Courts  of 
another  part  thereof  13th  August  1895. 

Whereas  great  improvement  in  the  administration  of  the 

Preamble.  law  would  ensue  if  &cilities  were  afforded 

for  more  certainly  ascertaining  the  law  administered  in  one 

part  of  Her  Majesty's  dominions  when  pleaded  in  the  Courts 

of  another  part  thereof:  Be  it  therefore  enacted,  &c. 

1.  If,  in  any  action  depending  in  any  Court  with  Her 
Courta  in  one  Majesty's  dominions,  it  shall  be  the  opinion 
part  of  Her  Bia-  of  such  Court,  that  it  is  necessary  or  ex- 
maj romUa^oiiw  pedient,  for  the  proper  disposal  of  such 
for  the  opinion  in  action,  to  ascertain  the  law  applicable  to  the 
any  other  part  f^ts  of  the  case  as  administered  in  any 
thereof.  other  part  of  Her  Majesty's  dominions  on 

any  point  on  which  the  law  of  such  other  part  of  Her 
Majesty's  dominions  is  different  from  that  in  which  the 
Court  is  situate,  it  shall  be^competent  to  the  Court  in  which 
such  action  may  depend  to  direct  a  case  to  be  prepared 
Betting  forth  the  facts  as  these  may  be  ascertained  by  verdict 
of  a  jury  or  other  more  competent,  or  as  may  be  agreed 
upon  by  the  parties,  or  settled  by  such  person  or  persons  as 
may  have  been  appointed  by  the  Court  for  that  purpose  in 
the  event  of  the  parties  not  agreeing ;  and  upon  such  case 
being  approved  of  by  such  Court  or  a  Judge  thereof,  they 
shall  settle  the  questions  of  law  arising  out  of  the  same  on 
which  they    desire  to  have  the  opinion  of  another  Court, 
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and  shall  pronounce  an  order  remitting  the  same,  together 
with  the  case,  to  the  Court  in  such  other  part  of  Her 
Majesty's  dominions,  being  one  of  the  Superior  Courts 
thereof,  whose  opinion  is  desired  upon  the  law  administered 
by  them  as  applicable  to  the  facts  set  forth  in  such  case, 
and  desiring  them  to  pronounce  their  opinion  on  the 
questions  submitted  to  them  in  the  terms  of  the  Act ;  and 
it  shall  be  competent  to  any  of  the  parties  to  the  action  to 
present  a  petition  to  the  Court  whose  opinion  is  to  be 
obtained,  praying  such  last-mentioned  Court  to  hear  parties 
or  their  counsel,  and  to  pronounce  their  opinion  thereon  in 
the  terms  of  this  Act,  or  to  pronounce  their  opinion  without 
hearing  parties  or  counsel ;  and  the  Court  to  which  such 
petition  shall  be  presented,  shall,  if  they  think  fit,  appoint 
an  early  day  for  hearing  parties  or  their  counsel  on  such 
case,  and  shall  thereafter  pronounce  their  opinion  upon  the 
questions  of  law  as  administered  by  them  which  are  sub- 
mitted to  them  by  the  Court;  and  in  order  to  their 
pronouncing  such  opinion,  they  shall  be  entitled  to  take 
such  further  procedure  thereupon  as  to  them  shall  seem 
proper. 

2.  Upon  such  opinion  being  pronounced,  a  copy  thereof 
Opinion  to  beau-     Certified  by  an  officer  of  such  Court,  shall 

^^S^c  o  p°y  ^®  g^^®°  ^  ®^^  of  *^^  parties  to  the  action 
given.  by  whom  the  same  shall  be  required,  and 

shall  be  deemed  and  held  to  contain  a  correct  record  of  such 
opinion. 

3.  It  shall  be  competent  to  any  of  the  parties  to  the 
action,  after  having  obtained  such  certified  copy  of  such 
opinion,  to  lodge  the  same  with  an  officer  of  the  Court  in 
which  the  action  may  be  depending,  who  may  have  the 
official  charge  thereof,  together  with  a  notice  of  motion, 
setting  forth  that  the  party  will,  on  a  certain  day  named 
in  such  notice,  move  the  Court  to  apply  the  opinion  con- 
tained in  such  certified  copy  thereof  to  the  facts  set  forth 
in  the  case  hereinbefore  specified,  and  the  said  Court  shall 
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thereupon  apply  such  opinion  to  such  facts,  in  the  same 
manner  as  if  the  same  had  been  pronounced  by  such  Court 
itself  upon  a  case  reserved  for  opinion  of  the  Court,  or  upon 
special  verdict  of  a  jury ;  or  the  said  last-mentioned  Court 
shall,  if  it  think  fit,  when  the  said  opinion  has  been  obtained 
before  trial,  order  such  opinion  to  be  submitted  to  the  jury 
Opinion  to  be  with  the  other  facts  of  the  case  as  evidence, 
Co^fma^gSe  or  conclusive  evidence  as  the  Court  may 
remit.  think  fit,  of  the  foreign  law  therein  stated, 

and  the  said  opinion  shall  be  so  submitted  to  the  jury. 

4.  In  the  event  of  an  appeal  to  Her  Majesty  in  Council 
Her  Majesty  in    ^^  ^^  ^^®  House  of  Lords  in  any  such  action, 

Coundl  or  Houee  it  shall  be  competent  to  bring  under  review 
peal  may  adopt  or  of  Her  Majesty  in  Council  or  of  the  House 
reject  opinion.  ^f  jj^^da  the  opinion  pronounced  as  afore- 
said by  any  Court  whose  judgments  are  reviewable  by  Her 
Majesty  in  Council  or  by  the  House  of  Lords,  and  Her 
Majesty  in  Council  or  that  House  may  respectively  adopt 
or  reject  such  opinion  of  any  Court  whose  judgments  are 
respectively  reviewable  by  them,  as  the  same  shall  appear 
to  them  to  be  well-founded  or  not  in  law. 

5.  In  the  construction  of  this  Act,  the  word  "  action '' 
Interpretation    ^^^^^  include  every  judicial  proceeding  in- 

of  terms.  stituted  in  any  Court,  Civil,    Criminal  or 

Ecclesiastical ;  and  the  words  "  Superior  Courts "  shall 
include,  in  England,  the  Superior  Courts  of  Law  at  West- 
minster, the  Lord  Chancellor,  the  Lords  Justices,  the  Master 
of  the  Rolls,  or  any  Vice-Chancellor,  the  Judge  of  the 
Court  of  Admiralty,  the  Judge  Ordinary  of  the  Court  for 
Divorce  and  Matrimonial  Causes,  and  the  Judge  of  the 
Court  of  Probate  ;  in  Scotland,  the  High  Courts  of  Justi- 
ciary, and  the  Court  of  Session,  acting  by  either  of  its 
divisions ;  in  Ireland,  the  Superior  Courts  of  Law  at  Dublin, 
the  Master  of  the  Rolls,  and  the  Judge  of  Admiralty  Court, 
and  in  any  other  part  of  Her  Majesty's  dominions,  the 
Superior  Courts  of  Law  or  Equity  therein. 
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J. 

24  Via  Cap.  11. 

An  Act  to  afford  facilities  for  the  better  ascertainment  of 
the  law  of  foreign  countries  when  pleaded  in  Comrts 
within  Her  Majesty's  dominions,  17th  May  1861. 
Whereas  an  Act  was  passed  in  the  twenty-second  and 
Preamble,22wid     twenty-third  years  of  Her  M^est/s  reign, 
38  Vic.C.  68.         intituled  an  Act  to  afford  facilities  for  the 
more  certain  ascertainment  of  the  law  administered  in  one 
part    of   Her  Majesty's    dominions  when  pleaded  in  the 
Courts  of  another  part  thereof    And  whereas  it  is  ex- 
pedient to  afford  the  like  £su;ilities  for  the  better  ascertain- 
ment, in  similar  circumstances,  of  the  law  of  any  foreign 
country  or    State  with  the    government    of   which    Her 
Majesty  may  be  pleased  to  enter  into  a  convention  for  the 
purpose  of  mutually  ascertaining  the  law  of  such  foreign 
country  or  State  when  pleaded  in  actions  depending  in  any 
Courts  within  Her  Majesty's  dominions  and  the  law  as 
administered  in  any  part  of  her  Majesty's  dominions  when 
pleaded  in  actions  depending  in  the  Courts  of  such  foreign 
country  or  State :  Be  it  therefore  enacted,  fee. 

1.  If,  in  any  action  depending  in  any  of  the  Superior 

SuperiOT  Courte    Courts  within  Her  Majesty's  dominions,  it 

jesty's  dominioiw    shall  be  the  opinion  of  such  Court,  that  it 

mayrcmitaoaae,    jg  necessary  or  expedient,  foT  the  disposal 

with  quenes  to  a  f  •        t       »  i- 

Court   of  a  n  7    of  such  action,  to  ascertain  the  law  appu- 

!d^which*H^  ^^^^  ^  *^®  ^^^  ^f  the  case  as  administered 
Majesty  mayhave  in  any  foreign  State  or  country  with  the 
tionfor^tlSTpur"  government  of  which  Her  Majesty  shall 
poee,  for  aecer.  have  entered  into  such  convention  as  afore- 
of  such  State.  Said,  it  shall  be  competent  to  the  Court  in 
which  such  action  may  depend  to  direct  a  case  to  be 
prepared  setting  forth  the  facts  as  these  may  be  ascertained 
by  verdict  of  a  jury  or  other  mode  competent,  or  as  may 
be  agreed  upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  have  been  appointed  by  the  Court  for  that 
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purpose  in  the  event  of  the  parties  not  agreeing ;  and  upon 
suci;  t  Tt  being  approved  of  by  such  Court  or  a  Judge 
thereui',  such  Court  or  Judge  shall  settle  the  questions  of 
law  arising  out  of  the  same  on  which  they  desare  to  have 
the  opinion  of  another  Court,  and  shall  pronounce  an  order 
remitting  the  same,  together  with  the  case,  to  such  Superior 
Court  in  such  foreign  State  or  country  as  shall  be  agreed 
upon  in  said  convention,  whose  opinion  is  desired  upon  th^ 
law  administered  by  such  foreign  Court  as  applicable  to  the 
facts  set  forth  in  such  case,  and  requesting  them  to  pro- 
nounce their  opinion  on  the  question  submitted  to  them  ; 
and  upon  such  opinion  being  pronounced,  a  copy  thereof 
certified  by  an  officer  of  such  Court,  shall  be  deemed  and 
held  to  contain  a  correct  record  erf  such  opinion. 

2.  It  shall  be  competent   to   any  of  the  parties  to  the 
Court  in  which    action,  after  having  obtained  such  certified 

action  depends  to  ^         i  •    •  .       i    j         .  i 

apply  8uch  opi-  copy  of  such  opinion,  to  lodge  the  same 
nion  to  the  facte    ^itb  officer  of  the  Court  within  Her  Ma- 

get  forth  m  cases,      ,         ,       i       •    .  .  i  •  «       i 

ftc  jesty  s  dominion   in  which   the  action  may 

be  depending,  who  may  have  the  official  charge  thereof, 
together  with  a  notice  of  motion,  setting  forth  that  the 
party  will,  on  a  certain  day  named  in  such  notice,  move  the 
Court  to  apply  the  opinion  contained  in  such  certified  copy 
thereof  to  the  facts  set  forth  in  the  case  hereinbefore  speci- 
fied, and  the  said  Court  shall  thereupon,  if  it  shall  see  fit, 
apply  such  opinion  to  such  facts,  in  the  same  manner  as  if 
the  same  had  been  pronounced  by  such  Court  itself  upon 
a  case  reserved  for  opinion  of  the  Court,  or  upon  special 
verdict  of  a  jury ;  or  the  said  last  mentioned  Court  shall, 
if  it  think  fit,  when  the  said  opinion  has  been  obtained 
before  trial,  order  such  opinion  to  be  submitted  to  the  jury 
with  the  other  facts  of  the  case  as  conclusive  evidence  of 
the  foreign  law  therein  stated,  and  the  said  opinion  shall  be 
80  submitted  to  the  jury :  Provided  always,  that  if  after 
having  obtained  such  certified  copy,  the  Cour£  shall  not  be 
satisfied  that  the  facts  had  been  properly  understood  by  the 
foreign  Court  to  which  the  case  was  remitted,  or  shall,  on 
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any  ground  whatsoever,  be  doubtful  whether  the  opinion  so 
certified  does  correctly  represent  the  foreign  law  as  regards 
the  facts  to  which  it  is  to  be  applied,  it  shall  be  lawful 
for  such  Court  to  remit  the  said  case,  either  with  (x 
without  alterations  or  amendments,  to  the  same  or  to 
any  other  such  Superior  Court  in  such  foreign  State  as 
aforesaid  and  so  from  time  to  time  as  may  be  necessary  or 
expedient. 
3.  If,  in  any  action  depending  in  any  Court  of  a  foreign 
Courts  in  Her  country  or  State  with  whose  government 
S^'^l.^^r^'    Her  Majesty  shall  have  entered  into  a  con- 

Dions    may    pro-  ^       •'       •' 

nounce  opinion  vention  as  about  set  forth,  such  Court  shall 
by  *a^f  orTign  d^em  it  expedient  to  ascertain  the  law 
Court.  applicable  to  the  &cts  of  the  case  as  ad- 

ministered in  any  part  of  Her  Majesty's  dominions,  and  if 
the  foreign  Court  in  which  such  action  may  depend  shall 
remit  to  the  Court  in  Her  Majesty's  dominions  whose 
opinion  is  desired  a  case  setting  forth  the  facts  and  the 
questions  of  law  arising  out  of  the  same  on  which  they 
desire  to  have  the  opinion  of  a  Court  within  Her  Majesty's 
dominions,  it  shall  be  competent  to  any  of  the  parties  to 
the  action  to  present  a  petition  to  such  last  mentioned 
Court,  whose  opinion  is  to  be  obtained,  praying  such  Court 
to  hear  parties  or  their  council,  and  to  pronounce  their 
opinion  thereon  in  terms  of  this  Act  or  to  pronounce  their 
opinion  without  hearing  parties  or  counsel ;  and  the  Court 
to  which  such  petition  shall  be  presented  shall  consider  the 
same,  and  if  they  think  fit,  shall  appoint  an  early  day  for 
hearing  parties  or  their  counsel  on  such  case,  and  shall 
pronounce  the  opinion  upon  the  questions  of  law  as  ad- 
ministered by  them  which  are  submitted  to  them  by  the 
foreign  Court;  and  in  order  to  their  pronouncing  such 
opinion,  they  shall  be  entitled  to  take  such  further  procedure 
thereupon*  as  to  them  shall  seem  proper,  and  upon  such 
opinion  being*  pronounced,  a  copy  thereof,  certified  by  an 
ofiBicer  of  such  Court,  shall  be  given  to  each  of  the  parties 
to  the  action  by  whom  the  same  shall  be  required* 
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4.  In  the  construction  of  this  Act,  the  word  "  action " 
Interprctotion     ^^^^    include    every    judicial     proceeding 
of  terms.  instituted  in  any  Court,  Civil,   Criminal  or 

Ecclesiastical;  and  the  words  ''Superior  Courts"  shall 
include,  in  England,  the  Superior  Courts  of  Law  at  West- 
minster, the  Lord  Chancellor,  the  Lords  Justices,  the  Master 
of  the  Rolls,  or  any  Vice-Chancellor,  the  Judge  of  the 
Court  of  Admiralty,  the  Judge  Ordinary  of  the  Court  for 
Divorce  and  Matrimonial  Cause,  and  the  Judge  of  the  Court 
of  Probate ;  in  Scotland,  the  High  Court  of  Justiciary,  and 
the  Court  of  Session,  acting  by  either  of  its  divisions ;  in 
Lreland,  the  Superior  Courts  of  Law  at  Dublin,  the  Master 
of  the  Bolls,  and  the  Judge  of  the  Admiralty  Court,  and  in 
any  other  part  of  Her  Majesty's  dominions,  the  Superior 
Courts  of  Law  or  Elquity  therein ;  and  in  a  foreign  country 
or  State,  any  Superior  Court  or  Courts  which  shall  be  set 
forth  in  any  such  convention  between  Her  Majesty  and  the 
Government  of  such  foreign  country  or  State. 
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Sections  8  and  9^^a).  In  the  case  of  The  Collector  of  Oorakhpur 
V.  Palakdhari  Singh,  I.  L.  R.  12  AIL  (F.  B.)  1,  the  majority  of  the 
Full  Bench  held  that  judgment  in  criminal  cases,  not  inter  partes, 
are  not  relevant,  as  showing  a  motive  or  preparation  within  the 
meaning  of  sec.  8,  nor  are  they  relevant  under  sec.  9,  as  they  do 
not  come  within  the  words  '*  which  establish  the  identity  of  any 
thing  or  person  whose  identity  is  relevant,''  nor  would  they  be  rele- 
vant as  facts  necessary  to  explain  or  introduce  any  fact  in  issue  or 
relevant  fa^t. 

(6).  One  of  the  questions  in  issue  in  a  suit  as  to  the  pedigree  of 
a  certain  family  being  whether  one  Gauri  Shankar  was  son  of  Bal- 
want  Singh  or  of  one  Moajjam  Singh,  belonging  to  a  totally  different 
family  from  that  of  Balwant  Singh,  an  attested  copy  of  a  rubkari 
in  some  proceedings,  long  anterior  to  the  suit,  was  tend^^  in  evidence, 
in  which  rubkari  Gauri  Shankar  was  described  as  the  son  of  Balwant 
Singh.  Held,  that  the  rubkari  was  admissible  in  evidence  under  the 
provisions  of  section  8 — Radhan  Singh  v.  Kuraji  Dichhit,  L  L.  R. 
18  AIL  98. 

Sections  11  and  13.— (a).  A  zemindar  claimed  the  proprietary 
right  and  possession  of  matuas,  within  the  limits  of  his  zemindary, 
against  tenants,  who,  by  themselves  and  their  predecessors  in  title, 
had  held  the  land  from  before  the  decennial  settlement  in  Bengal 
an  unvaried  rent  having  been  paid  to  the  zemindar.  The  finst  de- 
fendant alleged  a  grant  to  his  ancestor  of  a  mokurari  tenure  by  a 
ghatwal  then  holding  land  within  the  zemindary  ;  the  other  defend- 
ants alleged  title  as  dur-mokuraridars  under  the  first.  Certain 
decrees  were  pronounced  in  proceedings  at  the  instance  of  D,  the  son 
of  G,  by  whom  the  original  grant  is  alleged  to  have  been  made^ 
against  persons  in  possession  of  the  moiLzas  in  question,  predecessors 
of  certain  of  the  respondents,  the  first  dated  in  I8I7,  and  the  second 
in  1846.  In  the  first  of  these  cases,  which  originated  in  1811,  the 
plaintiff,  describing  himself  as  owner  of  the  ancestral  ghatwali 
property  of  the  taluk  Karoya,  claimed  recovery  of  possession  of  the 
villages,  now  in  question,  from  the  persons  then  in  possession.  The 
defence  was  that  G,  the  father  of  the  plaintiff  D,  had  granted 
permanent  rights  of  ghatwali  tenure  at  fixed  rents  amounting  to 
Ba.  35,  and  that  possession  had  followed,  and  the  ghatwali  duties 
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had  been  coDtinuoualy  performed^  so  that  passession  could  not  be 
decreed  in  the  plainti£Ps  favour.  The  suit  for  possession  was  dis- 
missed, but  with  leave  to  bring  another  suit  for  assessment  of  rent ; 
but  a  decree  was  therein  given  for  the  arrears  of  rent  for  the  past 
years,  and  for  future  rents  at  the  rate  of  Rs.  35,  which  had  been 
'  hitherto  paid/  The  subsequent  suit  for  assessment  of  rent  was 
instituted  in  1842.  The  defence  in  the  former  case  was  repeated. 
It  was  maintained  that  the  defendants  held,  under  permanent  rights 
of  ghatwaU  tenure,  at  a  fixed  rent,  and  for  performance  of  police  duties, 
and  that  he  had  fulfilled  these  obligations  ;  and  that  in  such  a  case  no 
assessment  or  enhancement  of  rent  could  be  given,  and  this  defence  was 
sustained,  and  the  action  was  dismissed  in  1845.  As  r^;ards  the 
admissibility  of  these  decrees,  the  Judges  of  the  Calcutta  High 
Court  said  :  *'  As  regards  the  admissibility  of  the  judgments  to  which 
exception  has  been  taken,  we  observe  that  the  lower  Appellate  Court 
has  only  used  these  judgments  as  evidence,  that  there  was  litigation 
between  the  parties  thereto  at  the  dates  to  which  they  relate.  It 
uses  those  judgments  to  show  that  at  those  dates  the  so-called 
ghatwal  was  suing  the  so-called  mohuraridar  respecting  the  villages 
in  suit,  and  that  in  those  suits  the  parties  assorted  the  same  rights 
which  ihey  now  assert  To  this  extent,  we  think,  that  the  judgments 
were  admissible  in  evidence,  even  though  the  zemindar  was  no  party 
to  them."  Their  Lordships  of  the  Privy  Council  remarked  :  **  It 
must  be  observed  that  by  the  judgment  of  1817  a  decree  for  rent 
of  the  mottfof,  now  in  question,  was  given  at  the  rate  of  Bs.  5  per 
annunif  against  the  predecessors  of  the  respondents.  Their  Lordships 
are  of  opinion  that,  although  the  predecessor  of  the  Baja  was  no 
party  to  that  litigation,  it  was  competent  to  use  the  judgment  as 
evidence  showing  that  the  rent  paid  for  the  possession  at  and  prior 
to  that  date,  now  nearly  eighty  years  ago  "^Batnrar^n  ChakerbaH  v. 
Earn  Narain  Singh,  I.  L.  E.  22  CaL  533. 

(6).  In  the  case  of  Bai  Baiji  v.  Bat  Santohy  I.  L.  R.  20  Bom.  53, 
it  was  held  that  decrees  of  competent  Courts  are  good  evidence  in 
matters  of  public  interest,  such  as  the  existence  of  customs  of  succes- 
sion in  particular  communities.  Such  decisions  form  an  exception 
to  the  general  rule,  which  excludes  res  inter  alias  actce. 

Sections  17  and  18.— In  tbe  case  of  Baja  Ooundan  v.  Baja  Chyndan, 
I.  L.  R  17  Mad.  134,  a  horoscope,  which  has  been  a  public  record 
from  a  period  ante  litem  motam,  was  admitted,  under  sees.  17 
and  18,  as  evidence  of  admission.     Vide  p.  135  posL 

SectionB  24  and  30.— (a).  Two  persons,  J  and  U,  were  charged  with 
the  murder  of  U's  husband,  and  in  the  course  of  the  police  enquiry 
made  certain  statements  to  the  police.    They  were  then  sent  up  by 
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tho  police  to  a  Deputy  Magistrate  for  enquiry.  J  made  three  state- 
ments, on  the  28th  of  February,  the  1st  of  March,  and  the  9th  of 
March  1894,  respectively,  two  of  which  were  confessions,  the  third 
being  a  withdrawal  of  such  confessions.  U  also  made  two  statements 
on  the  2nd  and  9th  of  March,  the  first  of  which  was  a  confession , 
and  the  second  a  withdrawal  thereof.  On  the  24th  of  April,  U  was 
tendered  a  pardon,  and  was  thereafter  treated  as  an  approver,  in 
which  capacity  she  gave  evidence  against  J.  J  was  then  committed 
to  the  Court  of  Sessions  to  take  his  trial,  U  being  sent  up  as  an 
approver.  In  the  Sessions  Court  U  resiled  from  her  deposition  before 
the  committing  Magistrate,  and  was  then  and  there  treated  as  an 
accused  person,  and  placed  on  her  trial  with  the  other  accused,  and 
the  deposition  afore  said  was  put  in  as  evidence.  Both  accused  were 
convicted  mainly  on  their  confessions,  J  of  murder,  and  U  of  abet- 
ment of  murder.    Hdd^  that  the  conviction  of  J  was  bad. 

(1).  Because  IPs  statement  to  the  police  was  not  admissible  in 
evidence. 

(2).  Because  her  statements  on  the  2nd  and  9th  of  March  were 
not,  under  the  circiunstances,  admissible  in  evidence,  as  she  was  not 
being  legally  tried  jointly  with  him  for  the  same  offence. 

(3).  That  her  deposition  on  the  24th  of  April  was  not  admissible 
in  evidence,  because,  apart  from  other  reasons,  J  had  no  opportunity 
to  cross-examine  her. 

(4).  Because  J's  confession,  under  the  circiunstances,  was  not  a 
free  and  voluntary  admission  of  guilt— Qtieen-i^mpreM  v.  Jagat 
Chundra  Mali,  I.  L.  R.  22  Cal.  50. 

Sections  25  luid  26.^a).  A  statement  made  to  a  police  ofiBicer  by 
an  accused  person  while  in  the  custody  of  the  police,  if  it  is  an 
admission  of  a  criminating  circumstance,  cannot  be  used  in  evidence 
under  sees.  25  and  ZQ-^Queen-Hmpreu  v.  Javecharatn^  L  L.  R.  19 
Bom.  363. 

(6).  A  person,  under  arrest  on  a  charge  of  murder,  was  taken  in 
a  tonga,  from  the  place  where  the  alleged  offence  was  committed,  to 
Qodhra.  A  friend  drove  with  her  in  the  tonga,  and  a  mounted 
policeman  left  the  tonga,  and  went  to  a  neighbouring  village  to 
procure  a  fresh  horse,  the  tonga  meanwhile  proceeding  slowly 
along  the  road  for  some  miles  without  any  escort.  In  the  absence 
of  the  policeman,  the  accused  made  a  communication  to  her  friend 
with  reference  to  the  allied  offence.  At  the  trial  it  was  proposed 
to  ask  what  the  prisoner  had  said,  on  the  ground  that  she  was  not 
then  in  custody,  and  that  sec.  26  did  not  apply,  ffeld^  that,  not- 
withstanding the  temporary  absence  of  the  policeman^  tho  accused 
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was  still  in  custody,  and  the  question  must  be  disaIlowed~.&i)i|)reii 
V.  LesUr,  I.  L.  R  20  Bom.  165. 

Section  30.— <a).  A  and  D  were  charged  with  murder.  A  pleaded 
guilty,  but  he  was  not  convicted  or  sentenced  till  the  conclusion  of 
the  trial  of  his  fellow-prisoner  R  The  Sessions  Judge,  holding  that 
both  the  accused  were  jointly  tried  fw  the  same  offence,  took  into 
consideration  as  against  B  the  confessions  made  by  A,  and  convicted 
both  of  murder.  Eddy  that  after  A  had  pleaded  guilty,  he  could  not 
be  treated  as  being  jointly  tried  with  B.  A's  confessions  were, 
therefore,  not  admissible  against  B  under  this  fn&ction— Queen-Empren 
V.  Pahuji,  I.  L.  R  19  Bom.  196. 

(6).  Where  two,  out  of  several  persons  on  their  trial  in  a  Court  of 
Session  on  a  joint  charge,  pleaded  guilty  and  made  certain  statements 
to  the  Court,  it  was  held  that  such  statements  could  not  be  taken 
into  consideration  as  evidence  against  the  other  accused  persons, 
inasmuch  as,  after  pleading  guilty,  the  persons  making  those  statements 
were  no  longer  on  their  tnaX— Queen- Empreu  v.  Firbhu^  I.  L.  R  17 
AU.  524. 

(c).  Vide  The  Deputy  Legal  Remembrancer  v.  Karuna  Baixtobiy 
I.  L.  R  22  CaL  164. 

(d).  By  Act  III  of  1891  an  explanation  to  the  following  effect  is 
appended  to  this  section  :  "  offence,  as  used  in  this  section,  indudes 
the  abetment  of,  or  attempt  to  commit,  the  offence.'' 

(tf).  A  retracted  confession,  if  proved  to  be  voluntarily  made,  can 
be  acted  upon  along  with  the  other  evidence  in  the  case.  There  is 
no  rule  of  law  that  a  retracted  confession  must  be  sui^rted  by 
independent  reliable  evidence  corroborating  it  in  material  particulars. 
The  use  to  be  made  of  such  a  confession  is  a  matter  of  prudence 
rather  than  of  hk^—QueenrEmpreee  v.  Gharya^  L  L.  R  19  Bom.  728. 

(/).  It  is  unsafe  for  a  Court  to  rely  on  and  act  upon  a  confession 
which  has  been  retracted,  unless,  upon  a  consideration  of  the  whole 
evidence  in  the  case,  the  Court  is  in  a  position  to  come  to  the  unhesi- 
tating conclusion  that  the  confession  is  true,  that  is  to  say,  usually^ 
unless  the  confession  is  corroborated  by  credible  independent 
evidence — Queen-Empress  v.  Jfa/iabir^  I.  L.  R  18  All.  78. 

Section  32.— In  the  case  of  Bejai  BaJiodur  Singh  v.  Bhupendar 
Bahadur  Singli^  I.  L.  R  17  AIL  (P.  C.)  456,  the  claimant,  to  prove 
his  title,  relied  upon  a  pedigree,  not  stated  in  any  document,  produced, 
that  had  eitisted  in  the  &mily  before  this  suit  The  genealogy  on 
which  he  claimed  was,  however,  identical  with  one  which  his  father 
had  more  than  once  asserted,  alleging  title  to  two  mouzas  of  the 
Baj  estate,  the  Raja,  called  upon  to  answer  in  proceedings  at  settlement, 
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had  not  giyen  a  direct  denial  to  the  allied  relationship.  Hdd^ 
that  the  evidence  taken  altogether,  oral  and  documentary,  had  been 
sufficient  to  prove  that  the  appellant  was  related  to  the  deceased 
Kaja,  as  he  had  claimed  to  be,  and  that  the  appellant  was,  as  heir  to 
him,  entitled  to  inherit  the  Baj  estates,  on  the  widow's  death  ;  this 
opinion  being  founded  on  the  documentary  evidence. 

Sectioii  3S.~(a).  Commissions  in  criminal  cases  are  not  to  be  issued 
without  good  and  sufficient  reasons  :  the  discretion  is  judicial  as 
shown  by  the  Indian  cases  and  the  practice  of  the  Courts  of  England 
— In  re  Boyse^  Crofton  v.  CrofUm ;  Coch  v.  Allcock  dk  Co.  The  exercise 
of  the  discretion  is  open  to  reconsideration  in  appeal  as  shown  by 
Queen  v.  Mowjan  and  Cleave  v.  JoneSy  Taylor  on  Evidence,  sec.  22. 
But  depositions  taken  on  commission  in  criminal  cases,  although 
inadmissible  under  Chap.  40  of  the  Criminal  Procedure  Code 
(Act  X  of  1882),  may  be  admitted  under  sec.  33  of  the  Act, 
if  the  requirements  of  the  proviso  to  this  section  have  been  complied 
with.  The  words  •  opportunity  to  cross-examine '  in  the  proviso  to 
this  section  do  not  imply  that  the  actual  presence  of  the  cross- 
examining  party  or  his  agent  before  the  tribunal  taking  the  evidence 
is  necessary.  To  make  evidence  admissible  against  an  accused  person, 
the  fact  that  he  had  full  opportunity  of  cross-examination,  if  not 
admitted,  must  be  proved— Queen-Empress  v.  Ramchandra  Oovind 
Earske,  I.  L.  B.  19  Bom.  749. 

(&).  A  prosecution  was  instituted  by  S  against  N,  at  the  instance 
and  on  behalf  of  F,  for  criminal  trespass  in  respect  of  a  certain  house, 
and  on  his  own  behalf  for  assault  and  insult  S  gave  evidence  at 
the  trial  in  support  of  these  charges.  F  subsequently  brought  a  civil 
suit  against  N  for  possession  of  the  same  house  under  sec.  9  of  the 
Specific  Relief  Act  S  died  before  the  institution  of  the  civil  suit 
At  the  trial  of  the  civil  suit  the  deposition  of  S  in  the  Criminal 
Court  was  tendered  by  F  as  evidence  on  the  issue  of  possession. 
Held^  that  S  being  dead,  and  the  proceeding  being  between  the  same 
parties,  and  the  issue  being  substantially  the  same,  the  deposition 
of  S  was  admissible— FooZlriMory  Dassee  v.  Nobin  Chtmder  Bhunjo^ 
I.  L.  R.  23  CaL  441. 

Section  34.^a).  In  the  case  of  Jaewant  Singh  v.  Sheo  Narain 
Zo(,  I.  L.  B.  16  AIL  (P.  C.)  157,  their  Lordships  of  the  Privy  Council, 
after  saying  that  some  accounts  may  be  so  kept,  and  may  so  tally 
with  external  circumstances  as  to  carry  conviction  that  they  are  true, 
remarked :  "  And  the  Evidence  Act,  sec.  34,  therefore  enacts  that 
entries  in  books  of  account  r^pilarly  kept  in  the  course  of  business 
shall  be  relevant  evidence,  though  not  sufficient  of  themselves  to 
charge  any  person  with  liability."    As  to  the  facts  of  the  case,  their 
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Lordshipe  said  :  <*  There  is  a  cash-book,  a  bill-book,  and  a  ledger,  all 
referring  to  one  another.  Tracing  some  items  through  the  extracts, 
their  Lordships  find  the  correspondence  between  the  books  to  be 
exact,  and  there  is  no  suggestion  made  that  any  discrepancy  exists. 
It  must  be  confessed  that  to  forge  elaborate  accounts  extending  over 
six  years,  or  even  to  insert  new  sheets  in  such  accounts,  would  be 
a  most  dangerous  undertaking,  and  to  make  the  different  books 
correspond  exactly  would  be  a  task  of  almost  insuperable  difi&culty. 
But  there  is  even  a  better  test  of  the  genuineness  than  the  correspond- 
ence of  the  books  with  themselves,  and  that  is  their  correspondence 
with  other  evidence." 

(by  In  a  suit  to  recover  money  due  upon  a  running  account,  the 
plaintiff  produced  his  account-books,  which  were  found  to  be  books 
regularly  kept,  in  the  course  of  business,  in  support  of  his  dainL 
One  of  the  plain tifis  gave  evidence  as  to  the  entries  in  the  account- 
books,  but  in  such  a  manner  that  it  was  not  clear  whether  he  spoke  from 
his  personal  knowledge  of  the  transaction  entered  in  the  books,  the 
entries  in  which  were  largely  in  his  own  handwriting,  or  simply  as 
one  describing  the  state  of  affairs  that  was  shown  by  the  books. 
He  was  cross-examined,  but  no  questions  were  asked  him  to  show 
that  he  was  not  speaking  as  to  his  personal  knowledge.  Eeld^  that 
the  evidence  given  as  above  should  be  interpreted  in  the  manner 
most  favourable  to  the  plaintiff,  and  might  be  accepted  in  support 
of  the  entries  in  the  plaintiff's  account-books,  which,  by  themselves, 
would  not  have  been  sufficient  to  charge  the  defendants  with  liability 
^Dwarha  Iku  v.  /S(in<  Bakik^  I.  L.  B.  18  AIL  92. 

Section  86.^a).  In  the  case  of  KrUhwuami  Ayyangar  v.  Raja 
Oopala  Ayyangar^  I.  L.  R  18  Mad.  73,  their  Lordships  of  the  Madras 
High  Court  observed  :  "  Copies  of  judgments  and  decrees  were  there 
(Svbramanyan  v.  Paramatwarar^  11  Mad.  116),  held  to  be  inadmis- 
sible with  reference  to  the  decision  of  the  majority  of  Judges  of  the 
Calcutta  High  Court  in  Gujju  LaU  v.  Fatteh  Lall  (6  CaL  171).  As 
pointed  out  by  this  Court  in  Byathamma  v.  Avulla  (16  Mad.  19)  was 
to  show  that  in  another  suit  against  another  defendant  the  plaintiff 
had  obtained  an  adjudication  in  his  fovour  on  the  same  right ;  and 
it  was  held  that  the  opinion  expressed  in  the  former  judgment  was 
not  a  relevant  fact  within  the  meaning  of  the  Evidence  Act  The 
case  is  clearly  different  where  the  previous  judgment  is  produced, 
not  in  order  to  prove  an  adjudication  between  third  parties,  but  in 
order  to  prove  a  statement  made  by  a  predecessor  in  title  of  the 
party  against  whom  the  document  is  sought  to  be  used  ;  <;./.  ParbuUy 
Dassi  v.  Puma  Chundra  Singh  (9  Cal.  586)  and  Thama  v.  Kondan 
(16  Mad.  378),  such  is  the  case  here,  and  we  have  no  doubt  that  the 
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judgments  in  question  are  relevant  under  sec.  35  of  the  Evidence 
Act** 

(6).  The  teiskhana  paper  kept  by  patwaris  under  sec.  16  of  Bengal 
K^gulation  XII  of  1817  is  not  a  public  register  or  record  within  the 
meaning  of  this  section,  and  is  not  admissible  as  evidence — SavMxr 
Datadh  v.  Juggal  Kuhore  Singhy  I.  L.  B.  23  Cal.  366. 

Sections  36  and  83. — A  map  made  by  a  Deputy  Collector  for  the 
purpose  of  the  settlement  of  land  forming  the  silted  bed  of  a  river 
is  not  one  which  is  admissible  in  evidence,  under  this  section  and 
sec.  83 ;  but  it  is  a  map,  the  accuracy  of  which  must  be  proved 
before  it  can  be  admitted  in  evidence.  The  contention  that  the 
map  was  admissible  in  evidence  was  held  to  be  open  to  the  appellant 
on  second  appeal,  although  he  had  not  appealed  against  an  order  of 
remand  made  by  the  lower  Appellate  Court,  rejecting  the  map  as 
not  being  admissible— iTan^o  Proihad  Mazari  y.  Jagut  Chundra 
Dutta,  I.  L.  B.  23  CaL  335. 

Section  40. — (a).  An  entry  of  a  record  prepared  under  sec  108  of  the 
Land  Bevenue  Code,  Bombay  Act  V  of  1879,  by  the  survey  oflScer, 
describing  certain  lands  as  khoti  is  by  force  of  sea  17  of  the  Ehoti 
Act,  Bombay  Act  I  of  1880,  conclusive,  and  final  evidence  of  the 
liability  thereby  established,  and  shuts  out  the  evidence  of  a  prior 
decision  otherwise  relevant  under  sec.  40  of  this  Act  as  proof  of 
re»  judxcatay  whereby  a  Civil  Court  adjudged  the  land  to  be  dhara^ 
Ram  Chundra  v.  Raghunathy  I.  L.  B.  20  Bom.  475. 

(6).  Autrefou  convict — A  conviction  for  breach  of  contract  of 
service  under  sec.  2,  Act  XIII  of  1859,  is  a  bar  to  any  subsequent 
conviction  on  the  same  contract  for  a  further  breach  for  not 
returning  to  service— (?nj^A<  v.  Texia  Dasadhy  I.  L.  R  21  CaL  262. 

Sections  42  and  4&— In  a  suit  by  the  landlords  to  avoid  the  sale 
of  an  occupancy  holding  in  their  mouza,  and  eject  the  purchaser 
thereof,  one  of  the  questions  was  as  to  the  existence  of  a  custom 
or  usage  under  which  the  ryot  was  entitled  to  sell  such  a  holding. 
Sdd,  with  reference  to  the  expressions  '  custom  or  usage '  in  sec. 
183  and  *  local  usage'  in  cl.  (2,  sub-sec.  3,  sec.  178  of  the  Bengal 
Tenancy  Act  (VIII  of  1885) :  (1)  the  word  *  usage'  would  include 
what  the  people  are  now  or  recently  in  the  habit  of  doing  in  a  parti- 
cular place ;  (2)  in  deciding  on  the  evidence  of  such  a  custom  or 
usage,  regard  should  be  had  to  sec.  48  of  the  Evidence  Act ;  (3)  a 
judgment  of  the  High  Court  as  to  the  transferability  of  similar 
tenures  in  an  adjoining  village  of  the  same  pergunnah  is  admissible 
as  evidence  of  such  usage  under  sec.  42  of  the  Evidence  Act — 
Ddlgliih  y.  Qwugtr  Eassain,  I.  L.  B.  23  CaL  427. 
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Section  4S.~  Admissibility  otOMl  Judgment  in  Oriminal  TriaL— 

Id  the  case  of  Rajkumart  DM  v.  Bama  Swndari  Debi^  L  L.  R.  83 
OaL  610,  Rampini  J.  said,  that  "It  is  a  well-known  role  of  evkienoe 
that  a  judgment  in  a  crimincd  case  cannot  be  received  in  a  dvfl 
action  to  establish  the  truth  of  the  fcu^ts  upon  which  it  is  rendered, 
and  that  a  judgment  in  a  civil  action  cannot  be  given  in  evidence 
for  such  a  purpose  in  a  criminal  prosecution  (Taylor  on  Evidence, 
8th  Ed.,  1693).  Qhose  J.  held  that  the  decision  in  a  civil  suit  would 
be  admissible  in  evidence  in  a  criminal  case,  if  the  parties  are 
substantially  the  same  and  the  issues  in  the  two  cases  are  identical 

Section  44,— A  party  to  a  proceeding  is  never  disabled  from  show- 
ing that  a  judgment  or  order  has  been  obtained  by  the  adverse  party 
by  fraud— i/ancA/>aram  v.  EalidaSj  I.  L.  B.  19  Bom.  821. 

Section  68.^a).  A  deed  of  mortgage  for  more  than  R&  100,  which 
has  been  prepared  and  accepted,  but  which  is  not  attested,  is  invalid, 
as  it  is  excluded  by  the  provisions  of  sec  68,  since  it  purports  to 
create  a  legal  mortgage— i/ac&*a«  Deposit  and  Benefit  Soeiettf^  LcL  v. 
Donnamalai  Ammal^  I.  L.  R  18  Mad.  29. 

Section  92.— Sec.  92  will  not  debar  a  party  to  a  contract  in  writing 
from  showing  notwithstanding  the  recitals  in  the  deed  that  the 
consideration  specified  in  the  deed  was  not  in  fact  paid  as  therein 
recited,  but  was  agreed  to  be  paid  in  a  different  maxm&t^Indrajid 
y.  LcU  Chandy  I.  L.  R  18  All.  168. 

Section  92,  Proviso  (6),  Wager.— In  the  case  of  Eshoor  Dcm  ▼. 
Vankata  Subha  Rao,  I.  L.  R  17  Mad.  480,  it  was  held  that  the 
burden  of  proof  that  the  agreements  were  wagers,  t.«.,  (1)  that  they 
were  not  in  substance  what  they  were  in  form,  lay  on  A,  as  the  party 
so  alleging ;  (2)  that  oral  evidence  is  admissible  to  show  that  an 
agreement  in  writing  to  sell  is  really  only  an  agreement  by  way  of 
wager.  {Anupchand  Hemchand  v.  Champsi  Ugerchand,  12  Bom. 
585,  followed  ;  JuggemcUhSew  Bux  v.  Ram  Dyal,  9  CaL  791,  dissented 
from). 

Section  103.— (a).  When  the  amount  of  the  policy  is  claimed  by  the 
administrators  of  a  person  who  insured  his  life,  and  gave  no  evidence 
of  his  age  during  his  lifetime,  it  lies  upon  those  claiming  upon  the 
policy  by  reasonable  proof  to  satisfy  the  Court  as  to  the  age  of  the 
assured.  If  any  innocent  mistake  as  to  age  on  the  part  of  the 
assured  is  disclosed,  the  policy  would  not  be  vitiated— OrtdiUoZ  Oovem- 
ment  Security  Life  Assurance  Company  y.  Sarat  Chunder  Chatterjtf 
I.  L.  R  20  Bom.  99. 

(6).  In  the  case  of  Ram  Qkulam  Singh  v.  Ram  Behary  Singkj 
I.  L.  R  18  All.  90,  as  the  plainti£&  set  up  a  case  which  was  incon- 
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sistent  with  the  presumption  of  the  family  remaining  joint,  it  was 
held  that  it  was  for  them  to  prove  that  the  separation  took  place 
as  they  alleged. 

(c).  The  burden  of  proof  in  suits  for  malicious  prosecution  lies 
on  the  plaintiff  not  only  to  allege  in  the  plaint,  but  also  to  prove 
against  the  defendant  malice  and  absence  of  reasonable  and  probable 
cause  for  the  information  given  by  him  to  the  police — Eaghavendra 
V.  Kashinath  Bhat,  I.  L.  R.  19  Bom.  717. 

{d).  In  an  ejectment  suit,  the  defendant,  though  a  trespasser,  is 
entitled  to  require  the  plaintiff,  who  seeks  to  eject  him,  to  prove  that 
he  has  a  superior  title — Kalu  VcUad  Vishnu  v.  Barsu  Valad  ZendUf 
L  L.  R.  19  Bom.  80a 

Section  106.— In  the  case  of  The  Deputy  Legal  Eemembrancer  v. 
Karuna  Baistobij  I.  L.  R.  22  Cal.  164,  it  was  held  that  having  r^ard 
to  the  provisions  of  sec.  106,  ill.  (a),  and  to  the  fact  that  there  was 
evidence,  apart  from  the  confessions,  which  tended  to  show  the 
knowledge  and  intention  which  the  character  and  circumstances  of 
the  act  suggested,  the  onus  lay  on  K  to  show  that  the  intention  was 
other  than  that  which  the  act  suggested,  or  that  the  employment 
of  the  girls  as  prostitutes  was  not  intended  till  after  they  had 
attaiued  the  age  of  16  years.  This  was  a  case  in  which  one  H,  the 
father  of  two  girls,  twins,  about  a  year  old,  sold  one  of  them  to  K, 
a  prostitute,  and  within  ten  days  of  such  sale  also  sold  her  the  other. 
K  was  shown  to  have  previously  purchased  another  child  whom 
she  had  brought  up  from  her  infancy,  and  who  was  then  living  with 
her  and  leading  the  life  of  a  prostitute.  H  was  charged  with  an  offence 
under  sec.  372,  and  K  with  an  offence  under  sec.  373  of  the  Indian 
Penal  Code,  and  the  question  was  whether  the  minors  were  pturchased 
with  the  intention  that  they  were  to  be  used  for  the  purpose  of 
prostitution  at  some  definite  future  time. 

Section  114,  ill.  (c).— Professional  money-lenders  sued  a  young 
man  recently  come  of  age  to  recover  certain  loans  of  money  lUleged 
to  have  been  advanced  by  them  to  him  on  promissory  notes.  The 
defendants,  who,  under  the  will  of  his  father,  was  entitled  to  a  lai^ 
property,  but  had  not  yet  come  into  possession  of  it,  was  of  an 
extravagant  and  reckless  character.  He  pleaded,  as  to  part  of  the 
consideration  for  the  notes,  that  he  did  not  receive  it,  and  as  to  a 
further  part,  that  the  consideration  was  immoral  In  dealing  with 
the  case,  the  Court  laid  down  the  following  propositions,  not  as 
rules  of  law,  but  as  guides  in  considering  the  evidence  in  such 
a  case : — 

1.  That,  upon  the  above  facts,  the  ordinary  presumption  that  a 
D^otiable  instrument  has  been  executed  for  value  received  was  so 
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much  weakened  that  the  defendant's  allegation  that  he  had  not 
received  full  consideration  was  sufficient  to  shift  the  burden  of  proof 
and  to  throw  upon  the  money-lenders  (the  plainti£&}  the  obligpitioii 
of  satisfying  the  Court  that  they  had  paid  the  consideration  in  fuD. 
That  is  the  practical  effect  of  ill  (c)  to  sec.  114  of  the  Act 

2.  That  the  plaintiff,  in  answer  to  such  a  defence,  affirmed  that  he 
had  paid  the  consideration  in  full,  and  was  corroborated  by  his 
books  and  witnesses,  the  <mu$  of  proof  again  shifted  over  upon  the 
defendant. 

3.  The  burden  of  proof  thus  thrown  upon  the  defendant  could  not 
only  be  met  by  a  p€a*fectly  truthful  and  harmonious  statement  which 
the  Court  felt  able  to  rely  upon  with  confidence.  In  the  absence  of 
this,  the  ordinary  presumption  laid  down  in  sec.  118  of  the  Negoti- 
able Instrument  Act  (XXVI  of  1881)  must  prevail,  w.,  until  the 
contrary  is  proved,  the  presumption  should  be  made  that  every 
n^otiable  instrument  was  made  for  consideration — Moti  QuUtb- 
chand  v.  Mahomed  Mehdi  Tharia  Zopan,  I.  L.  R  20  Bom.  367. 

Section  114.— Presumptions  of  Hindu  Law.--(a).  Where  there 
has  existed  a  joint  Hindu  family  possessed  as  such  of  immoveable 
property,  the  presumption  is  that,  until  the  contrary  is  shown,  sudi 
family  will  continue  to  be  joint  The  fact  that  in  the  revenue  and 
village  papers,  individual  members  of  Hindu  family,  once  admittedly 
joint,  are  recorded  as  holding  each  a  certain  specified  portion  of 
property  is  not,  standing  by  itself,  sufficient  evidence  that  a  separa- 
tion has  taken  place,  nor  is  the  fact  that  specific  purchases  of 
immoveable  property  have  been  made  from  time  to  time  in  the  names 
of  individual  members  of  the  family,  and  that  the  property,  as  pur- 
chased, was  recorded  in  each  case  in  the  name  of  the  nominal 
aaBigae^—Gajender  Singh  v.  Sardar  Singh,  I.  L.  R.  18  All.  176. 

(6).  Where  a  plaintifi^s  family  is  admitted  or  proved  to  be  a  joint 
Hindu  family,  but  there  is  no  direct  evidence  as  to  the  nature  of 
the  debt  claimed  by  the  plaintiff  the  presumption  is  that  it  is  a 
family  deht—Jagmohandoi  v.  Allu  Maria  Ihukaly  I.  L.  R  19  Bom.  338. 

Section  llS.—Estoppel  by  Oonduct.— (a).  Vide  (1)  Trthhobandae 
Mangaldas  v.  Yorke  Smithy  I.  L.  R  20  Bom.  317  ;  (2)  Manchhatam 
V.  Kalidasy  I.  L.  R  19  Bom.  821. 

(6).  In  the  case  of  The  Madras  Hindu  Mutual  Benefit  Permanent 
Fund  V.  Ragava  Chetti,  I.  L.  R  19  Mad.  200,  it  was  held  that  the 
defendants  were  not  estopped  from  setting  up  the  plea  of  illegality. 

Section  115.— Snit  by  Benamidar.— A  benamidar,  suing  for  the 
recovery  of  immoveable  property  on  title,  can  sue  in  his  own  name, 
and  when  such  a  suit  is  instituted  by  a  benamidar,  it  must  be  held 
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to  have  been  iDstituted  with  the  consent  and  approval  of  the  bene- 
ficiary, against  whom  any  adverse  decision  on  the  title  set  up  will 
take  effect  as  a  re9  judicata— Nand  Kisore  Lai  v.  Ahmad  Ata^ 
I.  L.  B.  18  AIL  69. 

Section  188.— Where  witnesses  appeared  to  have  taken  an  active 
part  in  carrying  away  a  person  after  he  had  been  grievously  assaulted 
and  was  in  a  helpless  condition,  and  then  leaving  him  in  a  field  where 
he  was  subsequently  found  dead,  heldy  that  their  evidence  was  no 
better  than  that  of  accomplices;  at  any  rate,  it  would  be  most 
unsafe  for  the  Court  to  rely  upon  their  evidence,  unless  corroborated 
in  material  respects  in  convicting  the  aocused—ilZtmtMfofm  v.  Qiuem" 
Empress^  I.  L.  B.  23  CaL  361. 

Section  167.— (a).  The  formality  of  calling  upon  an  accused  person 
to  enter  on  his  ddfence  under  the  provisions  of  sec.  289  of  the  Criminal 
Procedure  Code  is  not  a  mere  formality,  but  an  essential  part  of*  a 
criminal  trial  Omission  to  do  so  occasions  a  failure  of  justice,  and 
is  not  cured  by  sec  637  of  the  Code.  To  allow  the  jury  to  pronounce 
their  verdict  before  the  accused  is  called  upon  to  enter  on  his  defence 
is  a  misdirection,  though  the  Judge  omits  to  charge  the  jury  at  all — 
Queen-EmpresB  v.  Imam  AH  Khan  aliaa  Nathu  Kkan^  L  L.  B.  23 
CaL  252. 

(6).  1.  The  words  ' in  any  case'  used  in  this  section  apply  to  criminal 
trials  by  jury. 

2.  When  part  of  the  evidence,  which  has  been  allowed  to  go  to  the 
jury,  is  found  to  be  irrelevant  and  inadmissible,  it  is  open  to  the 
High  Court  in  appeal,  either  to  uphold  the  verdict  upon  the  remaining 
evidence  on  the  record  under  this  section,  or  to  quash  the  verdict  and 
order  a  retrial— QuMn-^mpreM  v.  Eamchundra  Oovind  Harsh^^  L  L.  B. 
19  Bom.  749. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX. 


N.B.— 7A«  figurei  refer  to  thepagei  of  the  work, 

A. 

Abbreviation — 

Evidence  to  show  meaning  of,  319. 

Absconding — 

Relevancy  of  fact  of,  22,  26. 

Absence  of  Entries— 

Not  sufficient  to  raise  an  inference,  149. 

Absent  Person — 

Statement  of,  when  relevant,  117. 

Absent  Witness — 

Deposition  of,  in  formal  judicial  proceeding,  when  relevant,  137, 
.  143. 

Acceptance — 

What  is  admitted  by,  379,  394. 

Is  conclusive  admission  by  acceptor  of  the  authority  of   the 
drawer  to  draw  such  bill  or  endorse  it,  445,  446. 

Acceptor — 

See  BUU  of  Exchange, 

May  deny  that  the  bill  was  drawn  by  alleged  drawer,  445,  446. 

Cannot  set  up  parol  contract  inconsistent  with  the  contract  on 

the  face  of  the  bQl,  293. 
May  show  that  he  never  had  any  consideration,  301. 

Access — 

Meaning  of,  378. 

Accident — 

Evidence  to  show  whether  act  due  to,  or  to  intention,  57,  58. 
Oral  evidence  admissible  to  qualify  writing  in  cases  of,  292. 

Accomplice — 

Definition  of,  388,  389. 

Distinction  between  spy  and,  388,  389. 
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Accomplice — contd. 

Who  are,  393,  394,  479,  480. 

Who  are  not,  393,  480. 

Nature  of  evidence,  393,  480. 

Preeumption  as  to,  being  unworthy  of  credit  unless  corrob<»ated, 

379,  392,  394. 
Nature  of  corroboration  necessary,  393,  394,  480,  48L 
Is  a  competent  witness,  477,  478,  479,  484. 
Cautioning  jury  as  to,  394,  485. 
Corroboration  as  to  corpus  delicti^  394, 483. 
Corroboration  as  to  identity,  481,  482,  483. 
Corroboration  when  considered  to  be  insufficient,  483,  484. 

Accounts — 

When  and  by  whom  the  general  result  of,  may  be  spoken  to, 
236,242. 

Account-books — 

Entries  in,  when  relevant,  145, 125, 126. 

How  to  be  proved,  146, 147. 

Under  what  circumstances  admissible,  126, 127. 

Cases  connected  with  the  use  of  accoimts  in  evidence,  127,  147, 

148, 149. 
Ac^ustment  of,  may  be  proved  by  oral  evidence,  226. 
Personal  knowledge  by  person  making  the  entry  is  not  necessary, 

137. 
Entries  in,  not  alone  sufficient  to  charge  one  with  liability,  145. 
Though  not  regularly  kept  may  be  relevant  as  admission,  63. 

Accused — 

See  Confeuioni  and  Examination  of  Witnesses. 

How  much  of  information  received  from  accused  may  be  proved, 
99, 100, 101, 102, 103, 104. 

No  previous  warning  necessary  to  render  confession  of,  admis- 
sible, 108. 

Entitled  to  copies  of  charge,  free  of  cost,  258. 

Entitled  to  copy  of  evidence  of  supplementary  witnesses  after 
commitment,  free  of  expense,  258. 

As  to  other  copies,  258,  259. 

Entitled  to  copies  of  depositions  of  witnesses  on  payment  of 
legal  fees,  259. 

May  be  examined  as  witnesses,  by  other  accused,  452,  453. 

Bight  to  recall  and  cross-examine  witnesses  for  prosecution,  493. 

Bight  to  call  for  police  diaries,  503. 
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Accused— confei. 

Conduct  of,  when  relevant,  20,  21,  24,  25. 
Unfavourable  presumption  arising  from  refusal  to  answer  question, 
380,400. 

Acknowledgment— 

See  AdmisnofU. 

Of  receipt  of  money,  goods,  securities,  &c.,  when  relevant,  118« 

126, 126, 127. 
Of  parentage,  &c.,  will  establish  marriage  and  legitimacy  among 

Mahomedans,  209,  406. 
Of  debt,  secondary  evidence  o^  243,  286. 

ACQIHESCENCE — 

Estoppels  arising  out  of,  426,  426,  427. 
Silence  is  worth  very  little  as  evidence  of,  25. 

Acquittal — 

See  Autrefou  Acquit 

Act  of  Parliament — 

See  Judicial  Notice, 

Relevancy  of  statement  contained  in,  160, 161. 

Act  XVra  of  1872— 

To  amend  the  Indian  Evidence  Act,  684 

Act  X  OF  1873— 

Indian  Oaths  Act,  686. 

Act— 

Of  one  person  when  necessary  to  explain  the  conduct  of  another, 

28. 
Of  an  agent  admissible  against  a  party  to  the  conspiracy,  29. 
To  provide  for  taking  evidence,  in  relation  to  civil  and  commer- 
cial matters  pending  before  foreign  tribunals,  19  and  20  Vic. 

Cap.  113,  690. 
To  provide  for  taking  evidence  by  commission,  in  places  out  of 

the  jurisdiction  of  tribunals  in  Her  Majesty's  dominions,  22 

Via  Cap.  20,  692. 
To  amend  the  law  relating  to  taking  Evidence  by  Commission 

in  India  and  the  Colonies,  48  and  49  Vic.  Cap.  74,  696. 
To  afford  fftcilitiee  for  ascertainment  of  law   administered    in 

Her  Majesty's  dominions,  22  and  23  Vic.  Cap.  63,  697. 
To  afford  facilities'for  ascertaining  the  law  of  foreign  countries, 

24  Vic.  Cap.  11,  600 
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Acts — 

Belatiog  to  law  of  evidence  still  io  force,  4,  5. 

Of  Indian  L^;iBlature,  relevancy  of  recitals  contained  in,  160, 

161. 
Legislative,  judicial  notice  of,  220. 
Of  the  Executive  Qovemment  of  British  India,  to  be  proved  by 

records  or  printed  order,  260. 
Of  any  Local  Oovernment,  how  to  prove,  260. 
Of  the  Executive  of  a  foreign  country,  by  journals,  or  oerti6ed 

copies,  or  by  recognition  thereof  in  some  public  Act  of  the 

Govemor-Qeneral  of  India,  261. 

Actionable  Wrono — 

Evidence  of  conspiracy  in  cases  of,  29. 

Administration — 

Letters  of,  conclusive  as  to  the  representative  title  of  the  grantee 
against  debtors,  &c.,  184. 

Adbunistrator — 

Estoppels  by  acts  and  admissions  of,  438. 

Admiralty— 

Final  judgment,  order  or  decree  of,  when  and  of  what  mattos 

conclusive  proof,  178,  179,  186. 
Foreign  Court  of,  186. 
Presumptions  recognised  by  Courts  o^  402. 

Admissibility — 

Conditions  precedent  to,  according  to  Mr.  Best,  17, 18. 
Of  evidence.  Judge  to  decide  questions  as  to,  488,  489. 

Admission — 

See  Documents^  Estoppels  and  SicUementi. 

Definition  and  meaning  of,  61. 

Distinction  between  confession  and,  6L 

Best  on,  61,  62. 

Evidence  o^  by  words,  writing,  signs  or  silence,  63. 

Rule  regarding,  61. 

Whole  statement  containing,  to  be  given  in  evidence  and  shookf 

be  considered,  62,  116. 
Time  and  circumstances  of,  to  be  proved,  72. 
May  be  proved  against  the  person  making,  or  his  representative 

in  interest,  74—78. 
When  may  be  proved  by  or  on  behalf  of  the  person  maldogt 

76,  78. 
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Admission — contd. 

Not  conclusive  proof  of  matters  admitted,  114. 

May  operate  as  estoppels,  114, 115. 

Instances  of,  not  operating  as  estoppels,  115, 116. 

Infirmity  of  evidence  of  oral,  64. 

Infirmative  circumstances,  64. 

English  law  on  implied,  225. 

Facts  admitted,  need  not  be  proved,  225. 

Made  without  prejudice  or  to  buy  peace,  are  not  relevant  in 

civil  cases,  79,  80. 
Beceivable  where  relevant,  otherwise  than  as,  75. 
Non-traverse  does  not  amount  to  an,  116, 117. 
By  pleadings,  117. 

Where  non-traverse  amounts  to,  117. 
As  to  contents  of  documents,  when  relevant,  79. 
Before  arbitrators  not  protected  by  section,  23,  80. 
To  professional  men,  when  not  protected,  80,  461,  465,  466. 
By  persons  who  cannot  be  called  as  witnesses,  relevant  when 

against  interest  of  maker  or  when  exposes  him  to  criminal 

prosecution  or  suit  for  damages,  118, 128—130. 
By  party  to  proceeding  or  his  agent,  64,  65,  66. 
By  suitor  in  representative  character,  65,  70. 
By  persons  who  have  any  pecuniary  or  proprietary  interest  in 

subject-matter,  65,  70,  71. 
By  persons  from  whom  interest  is  derived,  65,  71,  72. 
Instances  of,  by  persons  from  whom  interest  is  derived,  71. 
By  attorneys,  counsel,  vakils,  67,  68. 
By  co-defendants,  68,  69. 
By  bankrupts,  73. 
By  infants,  66. 
By  guardians,  69. 
By  jagirdars,  63. 
By  partners,  69. 
By  wife,  69. 
By  persons,  whose  position  must  be  proved  as  against  party  to 

suit,  72,  73. 
By  debtors,  7^  77. 

By  persons  expressly  referred  to  by  party  to  suit,  73,  74. 
Before  Registrar  of  the  receipt   of  consideration-money,    not 

conclusive,  116. 
Of  execution  of  a  deed,  in  a  previous  suit,  not  conclusive,  115. 
In  previous   suit   of  identity  of  certain  lands,  not  conclusive, 

116. 
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Admission — concld. 

Of  execution  by  party  to  attested  dooument,  sufficient   proof  of 

execution,  251. 
In  proper  admission  of  evidence. 

Admitted  Fact — 

See£vidence, 

Need  not  be  proved,  225. 

Unless  Court  requires  proof,  225. 

Adoption — 

Burden  of  proof,  337. 

Authority  to  adopt,  must  be  strictly  proved,  337. 

Acquiescence,  evidence  of,  433. 

Estoppel  by  conduct  to  dispute,  421,  434. 

Adultry — 

Evidence  of  marriage  in  prosecutions  for,  208—210. 

Parties  to  suits,  instituted  in  consequence  of^  how  far  competent 

as  witnesses,  455. 
Presumption  as  to  its  continuance  of  parties  living  under  the  same 

roo^  395. 

Adverse  Party — 

Meaning  of  expression  '*  the  adverse  party  may  object "  in  sectioD 

144,502. 
Right  of,  as  to  writing  used  to  refresh  memory,  522. 
When  such  right  of  inspection  should  be  exercised,  523. 

Adverse  Possession— 

Burden  of  proof  in  cases  falling  under  arts.  142  and   144   of 

Limitation  Act,  328. 
Burden  of  proof  in  cases  of  ejectment  when  adverse  possession 

is  pleaded,  328,  329. 
Cases  of  joint-owners,  329. 
Burden    of  proof  in    suit  by    mortgagor    against    trespasser 

dispossessing  mortgagee  in  possession,  329. 
Burden  of  proof,  when  vendor  out  of  possession,  330. 

Advocates — 

See  Counsel  and  Pleaders. 

Affairs  of  State — 

Evidence  as  to,  459,  460. 

Public  officer  to  decide  whether  evidence  as  to,  should  be  given 
or  withheld,  460. 
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Affidavit— 

Evidence  Act  does  not  apply  to,  1. 

Law  as  to,  2. 

Evidence  against  person  making,  in  a  subsequent  cause,  63. 

Affirmation — 

See  Appendix^  Oaths  Act, 

Agency— 

Burden  of  proving  discontinuance  of,  360. 
Agent— 

See  Admission  and  EstoppeL 

Burden  of  proving  good  faith  of  transaction  between  a  widow 

and  her,  374,  275. 
Documents  protected  from  production  held  by,  473. 
Misrepresentation  of,  when  binding  on  principal,  438. 

Agreement — 

Contemporaneous  oral,  inconsistent  with  written  agreement,  in- 
admissible, 288—296. 
When  separate  oral,  may  be  proved,  289,  290. 
When  acted  upon,  cannot  be  resiled  from,  423. 

Alibi — 

Facts  in  respect  of  plea  of,  30,  34. 

Alive— 

Burden  of  proving  that  a  person  not  heard  of  for  seven  years  is 
alive,  358,  359. 

Alienation — 

Suit  to  set  aside,  of  ancestral  property  by  father  of  fomily 
governed  by  Mitakshara,  burden  of  proof,  337,  338. 

By  manager  for  Hindu  minor,  burden  of  proving  necessity  for, 
338. 

Burden  of  proving  necessity  for  alienating  deumttttr  property  by 
sebaity  338. 

Burden  of  proving,  by  Hindu  widow,  342,  343. 

Decrees  against  fother,  evidence  of  necessity  of,  191. 

Alteration — 

Of  document  after  execution,  effect  of,  232,  357. 

Immaterial,  does  not  invalidate  a  document,  232. 

Material,  burden  of  proof,  357. 

Burden  of  proving  circumstances  under  which  it  was  made,  336. 
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AMBiaUITY— 

See  Language. 

Two  kinds  of,  311,  312. 

Meaning  of^  311. 

Exclusion  of  evidence  to  explain  or  amend  ambigaons  document, 

311,  314,  315. 
Instances  in  which  evidence  held  inadmissible  to  explain,  313. 
When  evidence  admissible  to  explain,  312,  316,  316,  318. 
Summary  of  law  as  to,  313,  314. 
Evidence  of  conduct  of  parties  to'  construe  ambiguous  deeds,  312, 

315,  316,  318. 

Ancestor— 

Admission  by,  bind  the  heir,  7L 

Ancestral  Property — 

^ee  Alienation, 

Ancient  Docubient — 

^eib  DecumenU. 

Presumption  as  to  document  thirty  years  old,  271—274. 

Presumption  of  genuineness  of^  276,  277. 

Computation  of  period  of  thirty  years,  274 

Proper  custody,  274—276. 

Value  of  such  evidence,  273,  274. 

Antilttem  Motam  (before  Controversy)— 

Meaning  of,  132. 

Annoying  Question — 

Court  shall  forbid,  511. 

Answer — 

Unfavourable  presumption  from  refusal  to  answer,  380,  400. 

To  question  on  witness's  character  cannot  be  contradicted,  511y 

512. 
Except  as  to  a  conviction  for  the  crime  denied,  512,  513. 
And  as  to  answers  to  question  tending  to  impeach  witness's 

impartiality,  512,  513. 

Annumatipatra — 

A  private  document,  255. 
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Apparent  Owner— 

See  Benanu  and  Estoppel. 

True  owner  estopped  from  objecting  to  b(md  fide  purchase  from, 

436,  437. 
Burden  of  proof  in  suit  by  true  owner  against,  330. 

Appellate  Court— 

Duty  of,  when  evidence  has  been  improperly  admitted  by  Court 

of  first  instance,  630,  631. 
Objection  taken  before,  to  document  admitted  below,  63L 
Beception  of  Unstamped  or  insufficiently  stamped  document,  no 

valid  ground  of  appeal,  631. 
Improper  exclusion  of  evidence,  when  insufficient  ground  for 

setting  aside  lower  Court's  order,  631,  632. 
Bemand  when  unnecessary,  630. 
Improper  reception  or  rejection  of  evidence  in  criminal  trials, 

632. 
Court  in  section  167  includes,  630. 

Appucation  of  the  Act — 

To  what  places  the  Act  has  been  applied,  2. 
Appointment  of  Public  Officer— 

Writing  appointing  public  officer  need  not  be  proved,  279. 

Apothecary — 

Proof  of  certificate  of,  366. 

Approver — 

Sqq  Accomplice. 

Arbitration — 

Act  inapplicable  to,  proceedings,  1. 

lYoceedings,  sections  606—626,  Civil  Procedure  Code. 

Arbitrator — 

Does  wrong  in  receiving  document,  which  ought  not    to    be 

received,  2. 
Admissions  before,  are  receivable  in  a  subsequent  trial,  63,  80. 
May  be  called  as  witness  to  depose  to  what  passed  beforo  him 

and  what  matters  were  presented  to  him,  468. 

Arrears — 
SeeBenU 

1» 
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Art — 

Opinion  of  expert  upon  a  point  of,  when  relevant^  197,  200. 
What  is  incladed  in  the  term,  199. 

Court  may  reaort  to  appropriate  books  or  docomenta,  222,  224, 
226. 

Articles  OF  War— 

Comi  shall  take  judicial  notice  o(  221. 
Vide  Act  V  of  1869. 

Assault— 

Eyidenoe  of  provocation  relevant  in  an  action  for,  35. 

Assessor- 
it  nder  sec.  19  of  the  Land  Acquisition  Act  (X  of  1870)  is  incom- 
petent to  testify  as  a  witness  in  the  same  proceedings,  458. 
Competent  to  put  questions  to  witnesses,  529. 

Assigned  Districts  op  Haiderabad — 

Application  of  Act  to,  2. 

Attested  Document — 

Documents  required  hy  law  to  be  attested,  249. 

Proof  of,  248,  249. 

Proof  of,  where  no  attesting  witness  found,  250. 

Sufficiently  proved  as  against  party  admitting  its  execution,  by 

such  admission,  251. 
Proof  of,  when  attesting  witness  denies  the  execution,  251. 
Proof  of,  when  not  required  by  law  to  be  attested,  251. 
Exception  to  the  rule  of  proof  o^  250. 

Attestation — 

When,  must  be  proved,  247,  248. 

Of  documents  mentioned  in  Transfer  of  Property  Act,  249,  250. 

See  Vakil  and  Professional  Communicationi, 

Judicial  notice  0^  222. 

Attorney — 

Admissions  by,  will  bind  client,  67. 

Contained  in  mere  conversation  made  to,  when  privileged,  461 — 

467. 
Shall  not  disclose  without  client's  express  consent  any  privil^;ed 

communication,  461,  464. 
Except  when  made  in  furtherance  of  any  illegal  purpose,  461, 

463. 
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Attorney — contd. 

Facts  observed  by  after-employment,  showing  commission    of 

crime  or  fraud,  is  not  protected,  461. 
Communications  made  to,  in  presence  of  opposite  party    not 

protected  from  disclosure,  466. 
May  be  compelled  to  disclose  where  his  client's  title-deeds  are, 

465,  466. 
Obligation  not  to  disclose  professional  communications,  continues 

after  employment  has  ceased,  461. 

Attorney's  Clerks— 

Cannot  disclose  professional  communications,  467. 

Auction-purchaser — 

Not  estopped  by  conduct  of  judgment-debtor,  437,  438. 

Authority — 

See  Confesnon, 
Person  in,  definition  of,  86. 
Who  may  be  called  persons  in,  87. 
Who  are  not  persons  in,  87. 

Confession  obtained  by  inducement,  threat  or  promise  proceed- 
ing from  person  in,  when  irrelevant,  80. 

Autrefois  Acquit — 

What  is,  178. 

Autrefois  Convict — 

What  is,  178. 

B. 

Bad  Character— 

Not  relevant  in  criminal  proceedings,  213. 

Belevant  only  to  rebut  evidence  of  good  character,  213,  214^  215. 

And  when,  is  a  &ct  in  issue,  213. 

Bailee — 

Estopped  from  denying  authority  of  bailor  to  bail,  445,  446. 
May  prove  badiiess  of  bailor's  title  and  delivery  to  the  rightful 
owner,  446. 

Bailment— 

See  Chaf>.  /JT,  §ec$,  148^181  of  the  Indian  Contract  Act^  IX 
of  m$. 
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Bailment— con^. 

Qaestion  of  burden  of  proof,  in  ca^e  of  accidental  injuiy  to 

goods  bailed,  355. 
Reasonable  evidence  of  negligence  necessary,  356,  356. 

Bankeb's  Books— 

See  Act  XVIII  of  1891,  Appendix. 

Certified  copies  of  entries  in,  prmd  facie  evidence  of  the  existence 

of  such  entries,  146. 
Not  done  sufficient  to  charge  any  person  with  liability,  145. 
Secondary  evidence  may  be  given  of,  243. 

Barristeb — 

See  Admiuion,  Attorney,  Counsel  and  Profemondl  Communtcatume. 

Bastardy  Proceedinqs— 

Are  in  the  nature  of  civil,  454. 

Husbands  and  wives  are  competent  witnesses  in,  454. 

Beginning  of  Tenancy— 

Meaning  of,  440. 

Benam— 

Habit  of  holding  land,  inveterate  in  India,  330. 

Purchased  by  a  Hindu  or  Mahomedan  in  the  name  of  his  son  is 

presumed  to  be,  ontu  of  it  to  be  otherwise  is  on  the  party  in 

whose  name  it  was  purchased,  331,  405. 
Burden  of  proof  in  cases  where  certified  purchasers  and  registered 

owners  are  alleged  to  be  benamidars,  330. 
Where  purchase  is  made  firom  a  benamidar,  the  burden  of  proving 

the  purchase  in  good  faith  for  value  is  on  the  purchaser,  330. 
Where  plea  of^  by  the  defendant  does  not  shift  the  burden  of  proof 

on  him,  330. 
No  presumption  arises  that  purchase  in  the  name  of  a  Hindu 

wife  is,  for  the  husband,  in  the  absence  of  evidence  to  show 

source  of  purchase-money,  331. 
Purchase  in  name  of  wife  presumed  to  be,  405. 
Suit  by  benamidar  presumed  to  have  been  instituted  with  consent 

and  by  authority  of  beneficiary  owner,  397. 
Judgments  against  benamidars  bind  real  owners,  171. 
Estopi)els  arising  in  cases  of,  transactions,  435,  436,  437. 
Real  owner  estopped  from  contesting  sale  by  benamidar,  when 

purchase  is  made  in  good  faith  for  value,  437. 
Where  no  estoppel  arises  out  of,  transactions,  115,  437. 
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Beneficial  Owner— 

See  Benami  and  E$U>ppeL 

Bhuinhary  Register— 

Value  of,  as  eyidenoe,  153» 

Bill  of  Exchange — 

When  accepted  or  endorsed,  presumption  is  that  it  was  accepted 

or  endorsed  for  good  consideration,  379,  394. 
When  the  presumption  is  rebutted,  394,  395. 
When  acceptor  may  show  that  he  never  had  any  consideration 

for,  301. 
When  evidence  admisnble  to  show  the   drcnmstances    under 

which,  given,  296. 
Evidence  inadmissible  to  show  that  sum  mentioned  in,  was 

different  from  sum  intended,  313. 
Acceptor  of,  cannot  deny  authority    of  drawer    to    draw    or 

endorse,  445,  447. 
Acceptor  not  estopped  from  denying  the  signature  of  the  payee, 

or  of  an  endorsee,  447. 
Acceptor  may  deny  the  &ct  of  drawing,  446. 
The  acceptance  o!^  is  conclusive  admission  of  the  authority  of 

the  agant  to  draw,  if  it  be  drawn  by  procuration,  447. 
What  is  conclusively  established  against  a  partner  who  consents 

to  a  bill  being  drawn  in  the  firm's  name,  447. 
Contract  contained  in,  how  to  be  proved,  279. 
When  parol  evidence  rejected  as  inadmissible  under  sea  92,  294, 

295,296. 
Presumption  of  payment  when  bill  in  acceptor's  hand,  400. 

Bill  of  Lading — 

Master  of  ship  estopped  from  denying  that  the  port  of  destina- 
tion marked  in,  was  not  so  marked,  424. 

Birth — 

During  marriage  conclusive  proof  of  legitimacy,  377,  378. 

Unless  non-access  be  proved,  378. 

Where  access  is  proved,  presumption  of  legitimacy  cannot  be 

rebutted,  378. 
Register  of,  can  be  proved  under  the  provisions  of  the  English 

Statute  Law,  by  certified  copies,  267. 

Board  of  Trade  Certificate — 

Not  a  public  document,  255. 
Secondary  evidence  o^  244. 
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Bodily  Feeling — 

Facts  showing  existence  of  state  of,  wfaen  i^levaait,  47. 

Body— 

When  fkcts  showing  the  existence  of  state  o^  r^ertet,  47. 

Bona  Fides — 

See  Aff9tUf  Oigardian  and  Ward,  Purdanathm  Watnai^  Parent 
and  ChUdreOj  SpirUmil  Adviser,  Bdigwue  Direetcr  and  Trustee. 

Burden  of  proving,  iA  ttansactions  where  one  party  Lb  in  relation 
df  active  oohfidence,  371,  374^ 

Rule  as  to,  applies  only  in  transactions  between  th6  parties^  372, 
378. 

Bond — 

When  immoveal)le  property  is  hypothecated  as  collateral  security, 
and  the  bond  does  not  show  distinctly  the  share  hypothecated, 
evidence  might  be  given  to  show  what  share  was  so  hypothe- 
cated, 310,  316. 

When  conditioned  for  payment  absolutely,  evidence  to  show  that 
there  was  agreement  that  it  should  operate  merely  as  an  indem- 
nity, was  held  inadmis^ble^  295. 

Any  fact  may  be  proved  which  woidd  invalidate,  289,  296,  297. 

When  debtor  may  be  allowed  to  re-open  the  question  of  the 
correctness  of  the  balanoe  of  account  mentioned  in,  296. 

When  separate  agreement  may  be  proved,  289. 

Receipts  for  sums  paid  in  part  liquidation  of  a,  hypothe- 
cating immoveable  property,  may  be  proved  by  oral  evidence 
when  the  receipt  not  being  roistered  is  inadmissible  in  evi- 
dence, 284. 

Burden  of  proof  of  payment  when,  is  idl^gdd  to  have  been 
stolen  by  defendant,  331. 

Burden  of  proof  when  non-payment  of  conoideratien-money  is 
pleaded,  332. 

Presumption  of  payment,  when  in  obligor's  hands,  400. 

Books  of  Account — 

See  Joeoim<f. 

Entries  in,  when  relevant,  145, 1. 

Proof  o^  146. 

Books,  Public  or  Official — 

Entries  in,  when  relevant,  149, 160. 

What  are,  151, 156. 

Presumption  as  to  genuineness,  &c.j  269,  270. 


Digitized  by 


Google 


IffDBX.  Q31 

Books  op  Reference — 

Courts  can  consult,  on  all  matters  of  Uteratuve,  science  or  art, 

208,  224,  225. 
Showing  export's  opinion,  when  niay  be  consulted,  227. 

Bought  and  Sold  Notes — 

When  parol  evidence  is  (Kimissible,  286, 

Boundary — 

Borden  of  proof  in  cases  of  disputed,  339. 
Admission  of  correctness  of  map  in  a  former  suit,  evidence  in 
a  suit  r^;arding,  116. 

Breach  of  Contract— 

Facts  showing  amount  of  loss,  retevant  in  cases  o^  35. 
Breach  of  Promise  of  Marriage — 

Evidence  of  defendant's  station  in  lifi?  and  his  means,  relevant 

in  cases  of,  35. 
Evidence  of  conduct  or  character  of  plaintiff  relevant,  35. 
Evidence  of  disapproval  of  matcb  by  relatives,  relevant,  35. 

Breach  of  Warranty— 

Burden  of  proof  in  cases  oi^  338. 

Bribe— 

Credit  of  witness  may  be  impeached  by  proof  that  he  has  been 

bribed  or  has  accepted  the  ofier  of  a,  514,  5^. 
When  no  proof  of  offer  of,  can  be  given,  51,6. 

Bribers — 

No  better  than  accomplices,  394,  480. 

British  Crown — 

Territories  under  the  dominion  of  judicially  noticed,  222. 

British  India — 

Definition  of,  2. 

Burden  of  Proof — 

Purport  of  the  sections  on  the  subject  of,  323. 

Application  of  the  rule  of,  324. 

Exceptions  to  the  rule  of,  324,  325. 

On  whom  it  lies,  323,  326. 

In  cases  of  negative  allegation,  325,  327. 

Tests  for  ascertaining  on  whom  lies,  326. 
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BXTBDEN  OF  PbOOF— COYUd 

An  to  particular  &ct8, 827. 

When  shifted,  328, 362,  363. 

Of  fact  to  be  proved  to  make  evidence  admissible,  862. 

Of  fact  especially  within  the  knowledge  of  any  person,  364,  366. 

In  cases  relating  to  adoption,  337. 

Adverse  possession  under  arts.  142  and  144  of  Limitation  Act, 
328. 

Adverse  possession  in  ejectment  soits,  328, 329. 

Adverse  possession  in  suit  by  joint  owner,  329. 

Adverse  possession  in  suit  by  mortgagor  against  trespasser  dis- 
possessing mortgagee  in  possession,  329. 

Adverse  possession  in  suit  by  vendor  out  of  possession,  330. 

In  cases  relating  to  documents  in  an  apparently  altered  state,  367. 

Alienation  of  ancestral  property  by  father,  337,  338. 

Alienation  by  manager  for  Hindu  minor,  338,  340,  342. 

Alienation  by  $ebaU  of  dewuttur  property,  338. 

Alienation  by  widow,  342,  343. 

Bailment,  366,  366. 

Benami  transactions,  330, 331,  614. 

Boundary  dispute,  333. 

Bond  suits,  where  bond  is  not  produced  and  payment  is  pleaded, 
331. 

Breach  of  warranty  alleged  by  purchaser,  333. 

Butwarra,  36L 

Causes  of  action,  identity  of,  334. 

Collision  casea^  334. 

Composition  in  criminal  cases,  334. 

Consideration-money,  non-payment  of,  332,  613. 

Criminal  Procedure  Code,  cases  under,  334. 

Custom,  339. 

Damages  for  defSunation,  334 
Ditto    for  malicious  prosecution,  336. 

Death,  368. 

Declaratory  decree,  336. 

Disability,  pleaded  as  cause  of  exclusion  from  heirship^  34a 

Domicile,  34a 

In  cases  relating  to  easement  cases,  336. 

Existence  of  separate  property  among  member  of  joint  Hindu 
fomUy,  341,  343,  344. 

Exception  in  criminal  cases,  362,  363. 

Fraud,  336. 

Good  foith,  371-377. 
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Burden  op  Proof — concld. 

Hereditary  tenures,  348. 

Illegitimacy,  345. 

Indivisibility  df  raj,  340. 

Insanity,  361. 

Legal  neoessity,  342. 

License,  366. 

Makurraree  lease,  349. 

Mai  and  lakhiraj  in  resumption  suits,  349,  350. 

Mesne  profits,  345. 

Mohantship,  forCeiture  of^  by  marriage,  345. 

Non-access,  377,  378. 

Notice,  publication  of,  347,  348. 

Notice  substituted,  349. 

Ownership,  362--370. 

Partition,  342. 

Partnership,  342,  360. 

Possession,  363—370. 

Possession  and  dispossession,  346,  347. 

Private  defence,  353. 

Relationship,  360,  361. 

Revocation  of  probate,  352. 

Security  cases  under  Or.  P.  C,  334. 

Separation  of  joint  Hindu  family,  341,  343,  614. 

Separate  acquisition,  342,  345. 

In  cases  relating  to  sale  by  guardian,  342. 

Shikmi  taluk,  351. 

Sirland,  351. 

Stridhan,  345. 

Tenant  and  landlord,  360,  361. 

Threats,  351. 

Transactions  between  persons  standing  in  position    of  active 

confidence,  371^377. 
Transferability  of  tenures,  350. 
Trees  on  occup«ncy-h<^ding,  349. 
Undue  influence,  361. 
Widows,  sales  by,  343. 

BURMAH — 

Application  of  the  Act  to  Upper,  2. 

Business — 

Course  of,  when  relevant,  59,  60. 

60 
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BUTWARRAH— 

Burden  of  proof,  361. 

What  papers  evidence  of,  152. 

Prepared  by  amin  not  evidence  under  section  35, 154. 

Bystanders — 

Statements  by,  when  relevant,  16, 18. 

0. 

Cannot  be  Found — 

Evidence  of  witness  who,  in  criminal  cases  in  England,  138« 

Canoongoe  Papers — 

Admissibility  of,  147. 

Capacity— 

Evidence  may  be  given  of  want  o^  in  variance  of  document^  28^ 
302. 

Cause  of  Action — 

How  to  be  construed,  167. 
Identity  of,  ontu  of  proof,  334. 

Certificate  of  Guardianship — 

No  evidence  under  section  35, 152. 

Certified  Copies— 

Of  foreign  judicial  records,  presumptions  as  to,  269,  270* 

Of  public  documents  how  to  be  made,  256,  257. 

Bight  to  inspect,  257. 

Bules  for  obtaining,  of  records  of  Civil  Courts,  258. 

Bules  for  obtaining,  of  records  of  Criminal  Courts,  258,  259. 

Proof  of  documents  by  production  of,  259,  260. 

Proof  of  documents  under  English  law  by  production  o^  207. 

Of  plaint,  when  evidence,  260. 

Of  private  documents  filed  in  a  suit,  not  evidence,  260. 

Of  record  of  suit  compromised,  when  evidence,  260. 

To  be  presumed  genuine,  262. 

When  original  to  be  produced,  263. 

Certified  and  Examined  Copies — 

Difference  between,  257. 

Cession  of  Territory — 

Proof  of,  379. 
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CEsrrui  Qui  Truot— 

No  estoppel  against,  by  misrepresentatioa  of  trustee,  438. 

Chakeran  Lands — 

Registers  of,  public  records,  152,  255. 

Character — 

Evidence  of,  in  ciyil  cases  irrelevant  to  prove  conduct  imputed, 

211. 
Belevant  as  affecting  damages  in  civil  cases,  215. 
Includes  both  reputation  and  disposition,  211. 
Evidence  generally,  216. 

In  criminal  cases,  previous  good  character  relevant,  211,  212. 
In  criminal  cases,  previous  bad  character  not  relevant  except  in 

reply,  213,  214. 
Witnesses  to,  cross-examination  of,  496. 
Answers  to  questions  as  to,  cannot  be  contradicted,  511, 512. 
Evidence  as  to  meaning  of  ill^ble,  319,  320. 

Charts — 

When  relevant,  156. 

Child — 

Religion,  civil  and  social  status  of,  is  ordinarily  presumed  to  be 
that  of  his  father,  405. 

Children — 

How  for  competent  to  testify,  449,  451. 
Oath  administering  to,  451,  452. 

Burden  of  proving  bond  fides  of  transactions  between  parent  and, 
371,  373,  376. 

Chittas — 

Prepared  by  Government  for  private  use  not  evidence  against 
private  persons,  268. 

Civil  Procedure  Code— 

Effect  of  sections  13  and  43  of,  165. 

Claim— 

Cases  in  which,  was  held  to  be  the  same,  167. 

Clerks — 

Of  pleaders,  &c.,  professional  communication  to,  467. 

Cuent— 

Burden  of  proving  good  fkith  of  transactions  between  attorney 
and,  371,  373. 
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Client — contd. 

When  boand  by  admissions  made  by  attorneys,  vakils  and  counsel, 

67,6a 
Not  bound  to  disclose  confidential  communications  with  his  legal 

adviser,  468— 47L 
Unless  he  ofifers  himself  as  a  witness,  468. 

Co-accused — 

When  competent  witness,  452. 
Effect  of  confession  by,  108—114,  608. 

Co-defendants — 

Efifect  of  admissions  by,  68,  69. 

Cohabitation — 

As  man  and  wife,  proof  of  marriage,  209. 

Collection  Papebs — 

No  evidence  per  m,  147. 

Collector's  Books — 

Entries  in,  no  evidence  of  title,  152. 

Collision — 

Burden  of  proving  negligence,  334 

Collusion — 

Judgment  may  be  impugned  by  proof  of,  192, 193. 

Definition  of,  194. 

Legal  effect  of,  194,  195, 197. 

Colonies — 

Presumption  as  to  genuineness  of  gazettes  o^  266. 
Commencement  of  Act,  date  of,  1. 

Commerce — 

Statement  in  documents  used  in,  when  admissible,  118, 125. 
Commission — 

Examination  of  witnesses  by,  143, 144. 
Admissibility  of  evidence  taken  by,  144. 

Common  Course  of  Nature — 

Presumptions,  regard  being  had  to,  379—405. 
See  Profegiumal  CommuniocUums. 
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Communications — 

Without  prejudice  not  to  be  reoeiyed  as  adauaaicms,  80. 
Official,  not  to  be  disclosed,  when,  46a 
Professional,  461—467. 

Made  during  marriage,  not  to  be  disclosed,  458,  46d. 
See  Handwriting. 

Comparison  of  Handwriting; — 

Evidence  of,  262. 

Unsatisfactory  character  of  evidence  of,  252,  253. 

In  criminal  cases,  253. 

Compelled  to  Disclose — 

*      Meaning  of,  469. 

Competency — 

See  Witnesses. 

Complaint — 

Terms  of,  when  rdevant,  22,  24 

Composition  of  Offences — 

Burden  of  proof  in  plea  of,  334. 

COMMIOMISE — 

Evidence  of^  when  relevant,  79,  80. 

Compromise  Records— 

When  public  document,  255,  26D. 

Conclusive  Proof — 

Definition  of,  13. 

Instances  of;  13, 178,  179,  377,  379. 

Concurrent  Jurisdiction — 

Meaning  o^  17L 

Condition  Precedent — 

Meaning  of,  in  section  92,  305. 
Provable  by  oral  evidence,  289,  305. 
&ee  Estoppels. 

Conduct— 

Evidence  of,  when  relevant,  20^25,  47,  5L 

In  criminal  cases,  evidence  of  destroying,  concealing,  preventing 

production  o^  or  procuring  false  evidence,  relevant  as  evidenoo 

of,  21,  22. 
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Conduct — contd. 

Suborning  false  witnesses,  relevant  as  evidenoe  of^  21,  25. 
Absoonding,  evidenoe  of^  relevant  as  evidence  of^  22. 
Evidence  to  explain,  relevant,  26,  27. 
Opinion  expressed  by,  208,  209. 
Estoppels  arising  out  of,  421 — 427. 
Where  no  estoppel  arises,  427 — 435. 

Confession — 

See  Inducement^  Perion  in  Authority^  Ftamue  and  Threat. 

Definition  o^  81. 

Divisions  of,  81. 

When  irrelevant  in  criminal  (Mroceedings,  80—88. 

Value  of,  81,  88. 

As  fsur  as  possible  the  exact  words  o(  and  the  questions  put 

should  be  proved,  88. 
The  whole  of,  must  be  taken  together,  89. 
But  part  only  may  be  believed,  89. 
Must  be  voluntary  to  be  admissible,  82,  83. 
Must  be  presumed  voluntary  unless  contrary  shown,  82. 
Prosecution   need    not   n^^tive   any    inducement,    threat   or 

promise,  82. 
Not  involuntary  if  caused  by  exhortations  of  person  in  authimty, 

82. 
Not  involuntary  if  caused  by  inducement  by  a  person  not  in 

authority,  82. 
What  need  be  proved  to  make  it  inadmissible,  82. 
When  made  after  a  simple  caution  to  tell  the  truth  is  not 

inadmissible,  83,  84 
But  would  be  inadmissible  if  admonition  to  speak  the  truth  is 

coupled  with  any  expression  importing  that  it  would  be  better 

for  him  to  do  so,  84. 
What  sort  of  inducement   sufficient   to    make,    inadmissible, 

84,  85,  86. 
Inadmissible  if  threat  is  used  to  obtain  it,  80,  85. 
ProDuse  of  collateral   boon  or  benefit  not  sufficient  to    make 

inadmissible,  86. 
Not  inadmissible  if  induced  by  spiritual  or  moral  exhortations, 

86,88. 
Person  in  authority,  who  are,  86,  87. 
Who  are  not,  87. 

Value  of  subsequently  retracted,  85,  90,  608. 
Made  before  accusation,  admissible,  90. 
When  falsely  made,  90,  91. 
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Confession— confei. 

Made  to  a  police-officer,  inadmiBsible,  91—104. 

Admissible,  if  made  in  immediate  presence  of  Magistrate,  97. 

Made  after  removal  of  impressioa  caused  by  inducement,  threat 

or  promise,  relevant,  104 — 106. 
Made  to  Police-officer,  admissible  for  other  purposes  than  as,  94. 
Made  to  Police-officer  before  arrest,  admissible,  95. 
Self-ezculpatory  statement  to  Police-officer,  if  of  a  criminating 

nature,  is  inadmissible,  97,  99. 
When  made  to  Police-officer,  how  much  of  it  may  be  proved 

and  when,  99—104. 
Test  of  admissibility  of,  made  in  custody  of  Police-officer,  100. 
Otherwise   relevant^  not  irrelevant    if  induced    by   promise  of 

secrecy,  &c.,  106—108. 
Presumption  as  to  record  of,  263,  266. 
As  to  recording  in  English,  266. 
How  proved,  282,  288. 

Confession  made  by  Co-accused— 

When  admissible,  108—114,  608. 

Infirmity  of  such  evidence,  109-110. 

Admissible  only  when  jointly  tried.  111. 

And  for  the  same  ofifence,  111,  112. 

Must  substantially  implicate  the  person  making  it,  112,  113* 

Corroboration  necessary,  114. 

Confidence — 

Burden  of  proof  when  one  person  is  in  relation  of  active,  372» 

Confidential  Communication — 

See  Pritnleged  Communication,  468 — 471. 

Consideration — 

Want  of  failure  of,  may  be  proved  orally,  289,  301. 
Burden  of  proving  want  of,  331,  332. 

Of  bills  of  exchange  and  promissoiy  note,  presumption  as  to» 
379,  394,  395. 

Conspiracy — 

Letter  written  by  a  party  to,  admissible  against  a  person  charged 

with  being  connected  with  it,  19,  29. 
Facts  relevant  to  prove,  28,  29. 
Acts  of  agents,  when  relevant,  29. 

Construction — 
See  Interpretation, 
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Construction — contd. 

Of  Wills,  provisloos  as  ta,  322. 

Of  documents,  when  oral  evidence  is  admisuble,,  290,  310,  313, 

31&,  316,  318. 
Of  documents,  by  reference  to  circumstances,  310^  318. 

Ditto^       according  to  plain  meaning  of  the  words,  31 5. 
Ditto,       when  oral  evidence  not  admissible,  314,  315. 
Ditto,       evidence  of  conduct,  admisaible,  318. 
Ditto,       when  misstatement  of  area  of  lands  within  certain 
boundaries  occurs,  319. 
Of  foreign,  obsolete,  technical,  local  and  provinoia]  expression, 

319,  320. 
Of  unintelligible  characters,  319. 
Of  abbreviations,  319. 
Of  words  used  in  a  peculiar  sense,  319,  320. 

Contemporaneous  Agreement — 

Evidence  o^  varying  the  terms  of  a  document,  when  admissible, 
32L 

CONTEBfPORANEOUS  STATEMENTS — 
When  relevant,  16—19. 

Continuance  of  Interest — 

Necessaiy  to  make  admissions  by  pajrties  from  whom  interest  is 
derived,  relevant,  65,  71,  72. 

Contents  of  Documents — 

See  DoetMhentiy  Evidence^  Oral  Ewdenot  and  Secondary  Evidence. 
Contract — 

See  Evidence  and  DocmnenU. 

Facts  showing  amount  of  loss,  relevant  in  suits  for  breach  of, 

35. 
When  terms  of,  have  been  reduced  to  writing,  the  contract  must 

be  proved  by  the  writing,  278. 
When  oral  evidence  inadmissiblo  to  prove  the  terms  of,  279, 

280,  282,  283. 
When  oral  evidence  inadmissible,  286. 
Oral  evidence  inadmissible  to  vary  the  terms  of  a  written,  289, 

294,  295. 
When  oral  evidence  is  admissible  to  vary  the  terms  of  a  written, 

289,  296. 
Additional  and  distinct,  may  be  proved,  289,  303,  304,  305. 
Any  fact  which  would  invalidate,  may    be    proved    by    oral 

evidence,  289,  297. 
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Contradicting — 

Mode  of,  bj  previous  statements  reduced  to  writing,  502,  503. 

By  previous  verbal  statements,  504. 

Mode  of,  when  witness  neither  denies  nor  admits  having  made  a 
former  contradictory  statements,  504. 

Mode  of,  when  writing  has  been  lost,  504. 

By  statements  reduced  to  writing  by  Police-officers  under  section 
161,  Cr.  P.  C,  503,  516,  517. 

No  evidence  to  be  received  for,  answers  to  questions  testing  vera- 
city, 511—513. 

Answers  to  relevant  questions  by  fresh  evidence  allowable,  515. 

One's  own  witness,  when  allowed,  515,  516. 

Contradictory  Statements — 

When  may  be  proved,  515,  518. 

Conviction — 

Previous,  when  relevant,  as  evidence  of  bad  character,  213,  215. 

Previous,  may  be  proved  for  enhanced  punishment,  215. 

Based  solely  on  confession  under  sec.  30. 

Bad  in  law.    (See  Confession), 

Based  on  evidence  of  accomplice  not  proper.    (See  Accomplice), 

When  may  be  proved,  512. 

Copies — 

See  Certified  Copies, 

Made  by  one  uniform  process,  230. 

What  copies  included  under  the  term  secondary  evidence,  233. 

Of  copies,  234. 

Accused  right  to,  free  of  costs,  258,  259. 

Corroboration—   . 

See  Accomplice  and  Confession  hy  Co-ctcctued, 

Of  witness,  517. 

Former  statement,  when  to  be  used  for  purpose  of,  517. 

Value  of  corroborative  evidence,  518. 

Of  statements  relevant  under  sections  32  and  33,  518. 

CO-SHARER — 

Admissions  by,  when  relevant,  64,  65. 

Course  of  Business — 

Evidence  of,  when  relevant,  59,  60. 

Counsel— 

See  Privileged  CommvniGatvms. 
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Counsel — contd. 

Privilege  o^  in  conducting  cases,  609,  510. 

WAiver  of  privilege,  468. 

Not  liable  to  prosecution  for  defamation  where  express  malice  is 

absent,  510. 
Admissions  bj,  when  binding  on  client,  67,  68. 
When  compelled  to  give  evidence,  461,  465. 
See  Judgment  and  Judicial  Notice, 

CJOURT— 

Definition  of,  5. 

Includes  commission  to  take  evidence,  8. 

Means  Judge  and  Jury  in  jury  trial,  8. 

Sub-Registrar  is  a,  8. 

Functions  of,  489. 

To  decide  what  questions  should  be  asked,  505. 

Power  of,  to  inspect  document  objected  to  be  produced,  524 

Power  to  put  question  or  order  production  of  any    document, 

525—527. 
Power  to  send  for  witness  not  cited  by  parties,  527. 
Duty  of,  as  to  examining  witnesses  in  criminal  cases,  486. 
Bound  to  take  judicial  notice  of  certain  fact,  220—222. 
Can  dispense  with  notice  to  produce  in  any  case  in  which  he 

thinks  fit,  245,  247. 
Seals  of,  to  be  judicially  noticed,  221. 
What  ofiicers  of,  judicially  noticed,  222. 
Foreign  Admiralty,  186. 

Court  Martial — 

Not  affected  by  the  provisions  of  the  Act,  2. 

Credibility — 

See  Witneu. 

Credit  of  Witness — 

See  Witness  B.nd  DiscrediL 
How  to  be  shaken,  505. 
How  to  be  impeached,  514. 
By  whom  may  be  impeached,  514 

Criminal  Cases— 

See  Prosecution. 

Criminal  Courts — 

Power  of,  to  effect  the  production  of  documents,  246. 
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Criminal  Courts — contd. 

Duty  of,  to  prevent  the  production  of  inadmissible  evidence,  521 
Power  of,  in  the  matter  of  summoning  witnesses,  527. 

Criminal  Procedure  Code — 

Bestraining  right  under,  334. 

As  to  examination  of  witnesses  under,  486. 

Proceedings  under  sec.  488,  are  in  the  nature  of  civil  proceedings, 

and  person  sought  to  be  charged  is  a  competent  witness  on 

his  own  behalf,  464. 

Criminal  Proceedings— 

Husbands  and  wives  competent  witnesses  in,  455* 

Criminal  Prosecution— 

See  Ptoiecution  and  Witness, 

Relevancy  of  statements  whidi  expose  to^  118, 129^ 

Criminal  Trials — 

Improper  reception  or  rejection  of  evidence  in,  532» 

Criminating  Document — 

When  witness  not  bound  to  produce,  471,  572. 

Criminating  Question— 

When  witness  bound  to  answer,  473. 

When  [HTotection  from  prosecution  can  be  claimed  for  answering, 

475,  476. 
When  answer  to,  can  be  used  as  evidence,  474,  476. 
Witness  not  bound  to  answer,  put  by  Police-officer,  477. 

Ditto  ditto^  put  by  Collectors  under  Beg.  VII 

of  1822,  477. 
English  law  as  to  answering,  475. 

Cross-examination — 

See  Depontion  and  Witness^ 
Definition  of,  490. 
Object  and  use  of,  492. 
Limits  0^  491. 

Questions  lawful  in,  491,  496,  505,  506. 
Right  of,  490. 

On  new  matter  introduced  in  re-examination,  490. 
By  Court,  as  a  general  rule,  improper,  when  parties  are  re- 
presented, 495. 
Of  witness  called  by  an  accused  by  co-accused,  492. 
Of  witness  called  by  Cburt,  493,  528. 


Digitized  by 


Google 


644  INDEX. 

Cross-examination — contd. 

Of  witness  called  to  produce  document,  496. 

Of  witness  to  character,  496. 

Of  witness  after  recall,  right  of  accused  person,  493. 

By  a  party  of  his  own  witness,  when  allowable,  513,  514. 

As  to  previous  statements  in  writing,  without  the  writing  being 
shown  to  witness,  when  allowable,  502,  504. 

As  to  previous  statement  in  writing,  when  writing  should  be 
shown  to  witness,  502. 

As  to  statements  made  before  Police-officers,  503. 

As  to  previous  verbal  statements,  504 

When  depositions  of  witnesses  without  cross-examination  in- 
admissible in  evidence,  494,  141, 142. 

Upon  document  used  to  refresh  memory,  503. 

Crowd — 

Statements  by,  when  relevant,  119,  136. 

What  statements  are  not  relevant  \mder  cL  8,  sea  32,  136. 

Culpable  Negligence — 

Estoppels  arising  out  of,  418. 

Ditto  as  to  prior  incumbrances,  419,  420. 

Custody— 

See  Document  and  Usage, 
What  is  proper,  274—276. 

Custom — 

Elements  of,  38. 

Sufficient  evidence  to  establish,  39. 

Facts  relevant  when  custom  is  in  question,  35,  36. 

Family,  or  kulachar,  39,  339. 

Mercantile,  40. 

Judgments  not  inter  partes^  when  admissible  to  prove,  40—  43. 

Ditto  ditto,  when  inadmissible,  43, 44. 

Evidence  of  particular  instances,  44,  45. 

Ditto  ditto,         in  bribery  case  not  admissible,  45. 

Opinion  as  to  existence  of,  when  relevant,  206. 
Incidents  of,  not  expressly  mentioned  in  contract,  when  to  be 

proved,  289,  290,  308,  309. 
Statements  as  to,  by  persons  who  cannot  be  called  as  witnesses, 

when  relevant,  118,  130,  131. 
Burden  of  proof  in  cases  of  special,  339. 

Ditto  ditto,  to    modify  ordinary  law   of 

inheritance,  340. 
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D. 


Damages— 


Relevancy  of  facts  which  determine  amount  of,  34. 

Facts  tending  to  enhance,  35. 

Facts  tending  to  disprove  malice^  relevant  in  mitigation  of  dam- 
ages, 35. 

What  facts  relevant  in  mitigation  of  damages,  35. 

True  measure  of  damages,  35. 

Character  as  affecting  damages,  215,  216. 

For  defamation,  334. 

For  malicious  prosecution,  335. 

Burden  of  proof  in  suits  for,  334. 

Belevancy  of  statement  of  dead  person  which  would  have  exposed 
him  to  action  for,  118. 

Dead  Person — 

Statement  o^  when  relevant,  117,  118. 

Deaf  and  Dumb  Witness — 

Rule  as  to  evidence  of,  453. 
See  Dying  DeolcaraHons. 

Death — 

Statement  as  to  cause  of,  117, 123, 124. 

Burden  of  proving,  of  person  known  to  have  been  alive  within 

thirty  years,  358. 
Burden  of  proving  that  person  is  alive  who  has  not  been  heard  of 

for  seven  years,  358. 
Presumption  of  death,  principle  of  the  nile,  358. 
No  presumption  as  to  time  of,  359. 
Presumption  of,  in  Hindu  and  Mahomedan  law,  359,  360. 

Debt — 

Incurred  by  head  of  joint  Hindu  family  is  presumed  to  be  a 
family,  404. 

Deception — 

Confession  obtained  in  consequence  of,  106, 107. 

Declaration — 

Explanatory  of  motive,  when  admissible,  27. 

Declaratory  Decree — 

Burden  of  proof  in  suits  for,  335. 
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Decree— 

See  Judgment 

Not  inter  parteiy  when  inadmissible  under  sec  11,  31,  32,  33. 

Ditto  ditto  under  sec.  13, 43, 44. 

Ditto  when  admissible    under  sec.  11,  33,  34. 

Ditto  ditto  under  sec  13, 40, 41, 42. 

Beleyancj  of,  164—192. 
Not  inter  partea,  when  relevant  under  sec  36,  610. 

Deed — 

Burden  of  proving  alteration  in,  336. 

Effect  of  alteration  in,  232. 

Proof  of,  by  proof  of  handwriting  of  witness,  128. 

Defabiation — 

See  Damagee* 

Expressions  used  on  other  occasions  admissible  to  prove  notice 
in  suit  for,  35,  335. 

Definition — 

Form  of,  when  meant  to  be  exclusive,  8. 

Deccan  Agriculturists'  Relief  Act — 

Intention  of  Legislature  in  enacting,  335. 

Delay— 

Statements  of  witnesses  who  cannot  be  called  without  unreason- 
able, 117. 

Statement  of  experts  whose  evidence  cannot  be  obtained  without 
unreasonable,  227. 

Presumption  of  genuineness  o^  263. 

Deposition — 

Belevancy  of  former,  137,  609. 
Instances  of  admissible,  143. 

Ditto     of  inadmissible,  144,  145,  288. 
Former,  when  admissible  as  admission,  63. 
When  admissible  against   the   person  deposing  in    subsequent 

proceeding,  264,  265. 
Of  medical  witness,  265. 
Mode  of  contradicting  a  witness  by  former,  502->504. 

Derived  their  Interest — 

Meaning  of,  71. 

Derivative  Evidence — 

Reasons  for  excluding,  229. 


Digitized  by 


Google 


INDEX.  647 

Dekivative  Evidence — contd. 

Differences  between  the  English  and  Indian  Laws  of  Evidence, 
679  {App.) 

Diluviated  Land — 

Burden  of  proving  possession  of,  365,  366. 

Disposition- 
Is  included  in  character,  215. 
Of  property  reduced  in  writing,  proof  of,  278. 

Disproved — 

Meaning  of,  8. 

Dispute — 

Statements  under  sec.  32,  in  order  to  be  admissible  must  be  made 
before  commencement  of,  119, 132. 

Divorce— 

See  Matrimonial  Jurisdiction, 

Opinion  as  to  relationship  is  not  sufBcient  to  prove  a  marriage 

in  proceedings  under  the  Indian  Divorce  Act,  268. 
Examination  of  married  persons  as  witnesses,  453,  455. 

Document — 

See  Notice,  Primary  Evidence  and  Secondary  Evidence, 

Definition  of,  7, 10. 

What  is  a  public,  254 

What  is  a  private,  255. 

Includes  copy  in  sec  160,  522. 

Oral  admission  of  contents  o^  79,  231. 

Written  admission  of  contents  of,  236,  237,  239. 

Proof  of  contents  of,  229,  231. 

Proof  of,  by  primary  evidence,  235. 

When  executed  in  several  parts,  230. 

Ditto  in  counterpart,  230. 

Ditto  by  one  uniform  process,  230. 

When  secondary  evidence  of  contents  of,  may  be  given,  236. 
Procedure  regulating  production  of,  245. 

Ditto  ditto,  in  civil  cases,  245. 

Ditto  ditto,  in  criminal  cases,  246. 

Notice  to  produce,  245,  246. 
Presumption  as  to  genuineness,  &c.,  of,  called  for  and  not  produced, 

271. 
Non-production  of  original,  238,  241. 
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Document — contd. 

Loss  of  original,  240,  241. 

Person  summoned  to  produoe,  does  not  become  a  witness,  496. 

Witness  not  bound  to  produce,  what,  471,  472,  473. 

Not  bound  to  produce  criminating,  471. 

Witness  summoned  to  produce  must  bring  it  into  Court  if  it 

be  in  his  power  or  possession,  523. 
Power  of  Court  to  inspect,  when  objected  to  be  produced,  523,  524. 
Called  for  and  inspected  must  be  put  in,  if  required  by  party 

producing,  524. 
Person  refusing  to  produce  cannot  afterwards  put  it  in,  524,  525. 
For  refreshing  memory,  519,  521. 
Used  to  refresh  memory  may  be  inspected  by  opposite  party,  522, 

523. 
Interpretation  of,  310—320. 

Ditto         by  reference  to  circumstances,  310. 
Ditto         by  reference  to  construction  put  by  both  parties, 
312. 
Ambiguity  or  defect  in,  311,  312. 
Evidence  to  show  that  language  of  a,  has  been  used  in  a  peculiar 

sense,  315. 
Language  of,  when  applies  to  existing  feicts,  no  eyidence  to  vary 

admissible,  314. 
Misdescription  in  a,  evidence  to  explain,  316. 
Proof  of  facts  invalidating,  297. 
Effect  of  alteration  of,  after  execution,  232. 
Evidence  to  vary  terms  o^  admissible  when  offared  by  persons 

not  parties  to,  321. 
Oral  evidence  inadmissible  to  contradict^  vary,  add  or  subtract 

from,  288—310. 
When  separate  oral  evidence  admissible,  288,  612. 
Required  by  law  to  be  attested,  how  to  be  proved,  248,  249. 

Ditto    when  no  attesting  witness  is  found,  250. 
When  attesting  witness  denies  execution,  251,  128. 
Not  required  by  law  to  be  attested,  proof  o^  261. 
Unregistered,  612. 

Unregistered  inadmissible  document,  when  admissible,  232,  233. 
Insufficiently  stamped,  admissibility  of,  240. 
Unstamped  or  insufficiently  stamped,  reception  of,  521,  531. 
Presumption  as  to,  admissible  in  England  without  proof  of  seal 

or  signature,  266,  267. 
Thirty  years  old,  presumption  as  to,  271—278. 
When  in  the  hands  of  an  obligor,  presumption  as  to,^  380^  400. 
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Document — concld, 

TranslatioD  of,  523. 

Legal  adviser's  obligatioDS  with  regard  to,  46L 

DOCUMENTABY  EVIDENCE— 
See  Document, 
Definition  of,  7. 
Principle  of  provisions  in,  231. 

Domicile — 

Law  0^  404. 

Donor— 

statement  by,  is  admissible  as  admission  against  donee,  7L 

Drawer — 

See  BiU  of  Exchange. 

Drunk— 

Confession  by  persons,  106—108. 

Dumb  Person — 

Competency  of,  as  witness,  453. 

Dying  Declaration — 

Relevancy  of,  117. 

Nature  of,  122, 123. 

Not  irrelevant  because  declarant  was  not  under  expectation  of 

death,  123. 
Not  to  be  treated  as  a  deposition,  but  must  be  proved,  123, 124. 
Infirmative  character  of,  124,  125. 

B. 

TCACTCinCWT — 

Burden  of  proof  in  cases  relating  to,  336. 

Ejectment — 

Burden  of  proof  in  cases  relating  to,  328,  329,  348,  613. 

Enactments —  c 

Repealed  by  the  Evidence  Act,  3,  533. 

English  Rules  of  Evidence — 

Observance  of,  3. 

English  Statutes— 

still  in  force,  4. 
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Enhancsmsnt— 

Burden  of  proof  in  suits  for,  348. 

Entries — 

Made  in  course  of  business,  118, 180. 

Ditto  personal  knowledge  of  person  making  the  entry 

unneoeasary,  125,  610. 
In  aocount-bodk    under  what  circuxnsiances  admissible   under 

provisions  of  section  32,  cL  2, 126,  127, 128. 
In  books  of  deceased  incumbent,  rector  or  vicar,  when  admissible 

127. 
In  marriage  registers  of  the  amount  of  dower,  when  admisBible 

127. 
In  diary  of  deceased  solicitor,  when  admissible,  128. 
In  books  of  account  when  relevant  under  section  34,  145,  146 

147. 
In  banker's  books,  145, 146. 
In  public  records,  relevancy  of,  149 — 155. 
Absence  of,  no  evidence,  149, 154. 
Entry  recorded  under  Bom.  Act  V  of  1879,  how  relevant,  611. 

Escrow — 

What  is,  306. 

Oral  evidence  to  show  that  document  was  intended  to  operate  as, 
306. 

Estoppel— 

What  is  an,  406. 

Division  o^  406. 

Essentials  of  a  valid,  411,  412. 

Foundation  of  doctrine  of  equitable,  by  representation,  406,  407. 

Rule  of  the  law  of,  407,  408. 

Extent  of  the  rule,  409,  411. 

Arising  out  of  representations  deliberately  made  with  acknowled^ 

ment  of  their  falsehood,  414 — 416. 
Arising  out  of  innocent  misrepresentation,  416. 

Ditto      of  negligence,  417. 

Ditto      of  culpable  negligence  or  omission,  418,  419. 

Ditto      of  conduct  of  parties,  420—425,  614. 

Ditto      of  conduct  of  indifference  or  acquiescence,  426 — 427. 
Admissions  may  operate  as,  114. 

Ditto      not  operating  as,  115, 116. 
WTien  no  estoppel  arises,  427. 

Instances  in  which  no  estoppel  has  been  held  to  arise,  427—435, 
437. 
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EffTOPPSL— oonfd 

In  befMmi  transactions,  436. 

By  acts  of  agents,  43a 

By  acts  of  administrators  and  executors,  438. 

AiB  against  eeiiui  que  (nw(,  438. 

As  against  infants  and  married  women,  438. 

Estoppel  against  Landlord— 

Principle  o^  444,  445. 

Estoppel  of  Acceptor  of  Bill  of  Exchanqk— 

Denial  of  the  authority  of  drawer,  445,  447. 

Estoppel  of  Bailee — 

Denial  of  bailor's  authority,  448. 

Estoppel  of  Licensee — 

See  Bitoppel  of  Tenant. 

Denial  of  the  authority  of  licensor,  445,  447,  448. 

Estoppel  of  Tenant— 

Doctrine  of^  488. 

Origin  of  doctrine  of,  439. 

Classification  of,  440. 

Denial  of  landlord's  title  when  allowed,  441—443. 

By  payment  of  rent,  443. 

Other  instances  of^  444« 

Evidence— 

See  Document^  Oral  Evidence^  Primary  Evidenoe,  Seoondary  Eti^ 

clenctfand  W%tnM$, 
Definition  o^  7, 11. 
Rules  o^  still  in  force,  3. 

Dififerenoe  between  English  and  Indian  Laws  of  Evidence,  578. 
Reference  to  English  rules  of,  3. 

Difierence  as  to  the  efifect  o^  in  civil  and  criminal  cases,  18,  51. 
Does  not  include  all  material  things  other  than  documents,  10,  IL 
May  be  given  of  what  £ftcts,  15. 
Speeches  of  J.  F.  Stephen  in  introducing  the  Bill  on  the  X^aw  of 

Evidence,  535— 57a 
Is  governed  by  the  lex  fin%  1. 
Of  states  of  mind,  47. 
Of  body,  47. 
Of  knowledge,  51—53. 
Of  intention,  53—58. 
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Evidence— ccmid 

Of  Diligence,  56,  57. 

Of  m-wiU,  57. 

Given  at  a  former  trial,  when  admissible,  and  how  to  be  proved, 

137, 138. 
How  restricted  when  it  forms  part  of  document,  conversation, 

&C.,  162. 
Rules  regarding  the  production  and  effect  of,  323. 
XJn&vourable  presumption  when  party  withholds,  380,  397,  398. 
Duty  of  prosecution  in  criminal  cases  as  to  production  o^  398, 

399. 
Oral,  226,  229. 
Primary,  230,  233. 
Secondary,  233—296. 
Improper  admission  of,  489,  529,  532. 
No  new  trial  for  improper  admission  or  rejection,  529. 
When  remand  necessary  for  improper  admission  or  rejection 

of,  530,  615. 
Duty  of  Appellate  Court,  530. 

Improper  rejection  or  admission  of,  in  criminal  trials,  532. 
Suborning  fSedse,  is  evidence  of  unrighteousness  of  cause,  21,  25. 

Examination — 

See     Orost'examtnatWHy    ExamifuUum-in'Chief^    Be-examinatum 

and  Witness, 
Bules  as  to,  of  witnesses,  486. 
Must  relate  to  relevant  facts,  490. 
As  to  matters  in  writing,  501. 
As  to  previous  statements  in  writing,  502. 

Examination-in-Chief — 

What  is,  490,  497. 

Leading  question  not  to  be  asked  in,  497. 

Ditto         when  may  be  asked  in,  497,  498. 

Exception — 

Burden  of  proving  existence  of  circumstances   bringing 
within,  is  on  accused,  352,  353. 

Exclusion — 

Of  oral  evidence  by  documentary  evidence,  278—822. 

Execution— 

Oral  evidence  admissible  to  prove  want  of  due,  289. 
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Executor— 

statement  of  testator  is  admissible  against,  71. 
Bound  by  acts  and  admission  of  co-executor,  438. 

Exhortation — 

Confession  obtained  by,  to  speak  the  truth  not  inadmissible,  82. 

Experiment — 

Evidence  of,  when  releyaut,  210. 

Ex-parte  Decree — 

When  no  ru  judioaio^  174. 
Ordinarily  good  evidence,  174. 

Expert— 

Opinion  of,  when  relevant,  197. 

Who  are,  199,  200. 

Method  of  taking  evidence  of,  201^ 

Value  of  evidence  of,  202,  203. 

Belevancy  of  facts  bearing  upon  the  evidence  of,  204. 

Accountant  an,  200. 

Shipwright  an,  200. 

Commercial  man  an,  200. 

Seal  engraver  an,  200. 

Clerk  of  a  post-office  an,  200. 

Artist  an,  200. 

Attorney  an,  201. 

Linquist  an,  201. 

Physician  or  surgeon  an,  201. 

Extent  op  the  Evidence  Act,  1. 
Extra-judicial — 

What  confessions  are,  81. 

Expressions — 

Evidence  to  show  meaning  of  foreign,  obsolete,  technical,  local 
and  provincial,  319—321. 

P. 

Facts— 

Definition  of^  6,  9. 

Divisions  of,  according  to  Mr.  Best,  9. 

Ditto  Sir  J.  Stephen,  9, 10. 

Evidence  may  be  given  of  what,  14, 15, 16. 
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Facts — contd. 

Relevanoy  of,  forming  part  of  same  traoflaction,  16, 18. 
Which  are  occasion,  cause  or  effsct  of  facts  in  issue,  19. 
Which  show  motive,  preparation  and  conduct,  20. 
Explaining  or  introducing  releyant  facts,  26. 
In  reforence  to  common  design  of  conspirators,  28. 
Inconsistent  with  any  fact  in  issue  or  relevant  fact,  90,  31. 
Tending  to  enable  Court  to  determine  amount  of  damages,  34. 
Proving  or  tending  to  prove  right  or  custom,  35,  36. 
Showing  state  of  mind,  47. 
Showing  state  of  body  or  bodily  feeling,  47. 
Bearing  on  question  whether  act  was  accidental  or  intentional,  57. 
Existence  of  cause  of  business,  when  a  relevant  &ct,  59. 
How  provable,  226. 
Which  need  not  be  proved,  220. 
Admitted  facts  need  not  be  proved,  225. 
Of  which  judicial  notice  should  be  taken,  220. 
Invalidating  a  document  how  to  be  proved,  297. 
Burden  of  proving  facts  to  make  evidence  admissible,  352. 
Burden  of  proving  facts  especially  within  knowledge  of  parties, 
356. 

Facts  in  Issub — 

Definition  of,  6, 10. 

Factory  Books — 

Not  independent  evidence  of  payment  to  which  entries  refer,  147. 

False  Evidence — 

Fact  of  suborning,  is  relevant,  21,  25. 

Family  Affairs — 

Statements  relating  to,  when  relevant,  119, 133,  135. 

Statements  made  by  mukhtear  regarding  family  afiairs  of  client 

not  admissible,  134. 
By  deceased  fiamOy  priest,  relevant,  134. 
Statements  made  in  will,  when  relevant,  119, 135. 
Statements  as  to  age,  135. 

Family  Custom — 

What  is,  39. 

Father — 

Not  an  agent  of  his  son  by  virtue  of  relationship  only,  69. 
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Peklino— 

Belevaocy  of  facta  showing,  47. 

Flight— 

Belevanoy  of  &ct  o^  22. 

Forcible  Dispossession — 

Burden  of  proof,  329,  368,  369. 

Foreign  Country — 

Public  documents  ot^  261. 

Certified  copies  of,  when  to  be  presumed  genuine,  269,  270. 
Judicial  notice  of  existence  of  war  between  England  and  a,  224. 
Law  of,  19a 

Foreign  Judgment — 

Principles  on  which  they  are  enforced  in  English  Law  Courts,  176w 
Binding  force  o^  176, 177. 

Forfeiture — 

Answer  exposing  to,  506. 

Fraud — 

Definition  of,  193. 

Proof  0^  to  vitiate  judgment,  192, 196. 

Mode  of  proving,  195. 

To  invalidate  document,  289, 300,  301. 

Efifect  of,  194, 195. 

Burden  of  proving,  336. 

Fraudulent  Alteration — 
See  AltercOion  and  DoGumeni. 

G. 

Gazette — 

Belevancy  of  statement  contained  in,  160. 
Containing  sale  advertisement,  161. 
Containing  proclamation  relating  to  war,  162. 
Presumption  as  to,  266. 
Judicial  notice  of  fetcts  stated  in,  222. 

Copies  or  extracts    o^   to    prove    proclamations,    orders,    re- 
gulations, &a,  261. 
Proof  of  cession  of  territory  by,  379. 

General  Custom — 

Opinion  as  to,  206. 


Digitized  by 


Google 


656  INDEX. 

Oeneral  Exceptions— 

See  ExceptwM, 

General  Interest — 

Opinion  as  to,  118, 130—132. 

General  Right — 

Opinion  as  to,  206. 

General  Reputation — 

Evidence  of,  216. 

Geographical  Divisions — 

Judicial  notice  o^  222. 

Good  Character — 

Evidence  of,  affecting  damages  in  civil  cases,  215,  216. 
Evidence  of  general  reputation  only  is  relevant,  215,  216. 
Evidence  of,  to  render  probable  or  improbable  any  conduct  irrele- 
vant in  civil  cases,  211. 
Evidence  of,  relevant  in  criminal  cases,  211. 
Importance  of  evidence  o^  in  criminal  cases,  212. 

Good  Faith — 

Belevancy  of  &cts  showing  existence  of,  47. 

Proof  of,  in  transactions  where  one  party  is  in  relation  of  active 

confidence,  371—373. 
Of  transactions  between  persons  who  have  just  attained  majority, 

618. 

Good  Will — 

Facts  necessary  to  show,  47. 

Government  Measurement  Chitta— 

Not  public  documents,  255,  256. 

Government  Notification — 

Belevancy  of  statements  in,  160. 

Grant— 

Evidence  of  terms  of,  278. 

Grantor — 

statements  by,  evidence  against  grantee,  71. 

Guardian — 

Burden  of  proving  good  faith  of  transactions  between  ward  and, 
375. 
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H. 

HANDWRITINa — 

8eeEa:pert, 

Opinion  of  experts  as  to  identity  of,  197. 

Opinion  of  persons  acquainted  with,  205. 

Methods  of  proving,  206,  252. 

Proof  of,  when  necessary,  247. 

Comparison  of,  252. 

Unsatisfactory  character  of  evidence  of  comparison  of,  252. 

Finding  of  forgery  on  comparison  of,  held  unsatisfactory,  253. 

Hatchitta — 

Evidence  of  verbal  contract  to  pay  interest  on,  283,  304. 

Hearsay — 

Belazation  of  the  rule  that,  evidence  is  inadmissible,  131. 
Admissible  in  matters  of  pedigree,  119,  133,  135. 

Heir — 

Bound  by  statement  of  ancestor,  71. 
Disabili^  of,  348. 

Heriditary  Tenures — 

Presumption  of  heriditary  nature  from  evidence  of  long  and 
uninterrupted  enjoyment,  848,  402. 

Highly  Improbable — 

Meaning  of,  31. 

Highly  Probable — 

Meaning  of,  31. 

Hindu  Law— Onus  of  Proof — 

Adoption,  337. 

Alienation  of  ancestral  property  by  father,  337,  338. 

Alienation  by  manager  for  Hindu  minor,  338. 

Alienation  by  sebait  of  dewuttur  property,  338. 

Custom,  339. 

Disability  of  heirs,  340. 

Domicile,  340. 

Incumbrances  by  manager,  340,  34L 

Joint  family,  341. 

Joint  property,  341. 

Legal  necessity,  342. 

Partition,  342. 

83 
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Hindu  Law — Onus  of  Proof — contd. 

Partnership,  342. 

Purdanashin  woman,  375,  376. 

Sale  hj  guardian  under  Act  XL  of  1868,  342. 

Widow,  342,  343. 

Separation,  343. 

Separate  acquisition,  343,  344. 

Stridhun,  345. 

Presumption  as  to  death,  359,  360. 

Presumptions  of,  404,  406,  614. 

History — 

Beferenoe  to  appropriate  books,  201|  222,  224 

Horoscope — 

Admissibility  o^  in  proof  of  age,  136,  606. 

Hostile — 

Meaning  of,  514. 

Hostility — 

Between  British  Crown  and  any  other  State  should  be  judidaUy 
noticed,  222. 

HUNDI— 

Onus  of  pooof  when  want  of  consideration  is  pleaded,  332. 

Husband— 

Competence  of,  as  witness,  454,  455. 

I. 

Identification— 

Leading  questions  for  purposes  o^  499. 

Identity — 

Facts  relevant  to  establish,  26,  27. 
Of  handwriting,  197,  247. 

Illegality — 

Proof  of,  to  invalidate  document,  289,  296,  302. 

Illegal  Gratification— 

Evidence  of  receipt  of,  on  previous  occasions,  45. 

Illegible  Characters — 

Parol  evidence  admissible  to  explain  meaning  of,  319. 
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Illegitimacy — 

StatemeDts  of  member  of  family,  relevancy  of,  119, 134 
Burden  of  proving,  345. 

Illness — 

Nature  o^  to  render  preyious  deposition  of  witness  admissible, 
139. 

Ill-will — 

Relevancy  of  facts  showing,  47,  57. 

iBfPARTIALITY — 

Impeaching  witness's,  511,  513,  515,  516. 

Impeachinq  Credit  of  Witness — 

See  Witnesi. 

Implication — 

Admission  by,  116, 117. 

Impressions — 

Statements  made  by  a  number  of  persons  expressing,  119, 136. 

Incapable  of  Giving  Evidence  — 

Meaning  of,  122. 

Incompetency — 

Grounds  of,  449. 

From  want  of  reason  or  understanding,  450. 

Inconvenience  to  Witness — 

No  ground  under  section  33, 139. 

Incumbrance — 

Burden  of  proving  necessity  of,  340. 
Estoppels  in  regard  to,  419. 

Indian  Divorce  Act — 

Wives  and  husbands  competent  witnesses  in  proceedings  under, 
455. 

Indian  Succession  Act— 

Provisions    as  r^^ards  constructions  of  wills  not  affected  by 

Chapter  VI  of  the  Evidence  Act,  321. 
As  to  construction  of  wills,  322. 

Indifference — 

Estoppels  arising  out  of  conduct  of,  425—427. 
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Inducement— 

See  Oanfesnon, 

InadmiBsibility  of  oonfeesion  caused  bj,  80,  83 — 85. 

Infants — 

AdmiBsioQS  by,  66. 
Estoppeb  against,  438. 

Infirmative  Hypotheses — 
Affecting  real  evidence,  59, 

Information — 

See  Spy. 

Statements  of  persons  referred  to  for,  73,  74. 

As  to  commission  of  ofience,  460. 

Informer — 

Ck>rroboration  necessary  of  the  evidence  of,  480. 

Innocence — 

Presumption  of,  402. 

Insolvency  Jurisdiction — 

Law  as  to,  186. 

Inspection — 

Right  of,  of  document  used  to  refresh  memory,  522,  523. 

Insufficiently-stabiped  Document — 

Admissibility  of,  240,  531. 

Insulting  Question— 

Court  may  forbid,  51 L 

Intention — 

Evidence  of,  47,  53,  54—56. 
Burden  of  proving,  613. 

Intentional — 

Facts  bearing  on  question  whether  act  was  accidental  or,  57. 

Interest — 

Admission  by  party  having,  65,  70,  71. 
Ck>ntinuance  of,  71. 
Statements  against,  118. 

Kind  of,  to  which  statement  must  relate  in  order  to  make  it 
admissible,  129. 
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Interest — contd. 

Pecuniary,  129. 

Books  roferring  to  ooatien  of  general*  27a 

Interpretation — 

See  Comtructum  and  Document 

Of  language  of  documents,  311 — 316. 

Interpreters — 

Not  bound  to  disclose  professional  communioations,  467. 

Intimidation — 

Proof  of,  in  order  to  invalidate  a  document,  289,  302. 

IsMNAvisHi  Papers — 


Value  ot  147. 


J. 


Joint  Trial— 

Meaning  of,  110,  111. 

Judge — 

Not  compellable  to  answer  certain  questions,  466. 

Not  desirable  that,  should  be  a  witness  in  the  case  which  he  is 

dealing  judiciaUj,  467. 
Sessions,  is  a  competent  witness,  468. 
Function  of,  489. 
Privilege  of,  466. 

Should  decide  as  to  admissibility  of  evidence,  488,  628. 
Should  not  import   knowledge    in  judgment    without    giving 

evidence,  468. 
Should  decide  what  questions  should  be  asked,  606. 
Power  of,  to  inspect  document  objected  to  be  produoed,  624. 
Power  0^  to  put  any  question,  626. 
Power  of  putting  questions  how  to  be  exercised,  627. 
Power  of,  to  order  production  of  document,  626,  626. 
May  permit  leading  questions,  497. 
Shall  forbid  insulting  questions,  611. 
May  allow  feet  to  be  proved  before  proving  another  on  which 

it  is  relevant,  488. 
May  allow  new  matter  in  ie<«zamination»  490. 

Judgment — 

•see  j[/€Cfe$9 
Meaning  of,  180. 
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Judgment— ccmfc?. 

Not  inter  partssy  when  inadmissible,  31,  32,  33,  43, 192,  005. 

Not  inter  partes,  when  admissible,  33,  84,  40—42,  605,  606,  6ia 

Previous,  relevant  to  bar  a  second  suit,  164—175. 

Belevancy  of,  under  section  42, 187. 

Instances  o^  admissive  under  section  42, 187,  188. 

Belevant  under  section  43, 189. 

Instances  of,  admissible  under  section  43, 190,  19L 

Of  Civil  Courts  how  far  admissible  in  criminal  trials,  192,  612. 

Of  Criminal  Courts  how  far  admissible  in  civil  cases,  192,  612. 

Of  Admiralty  Jurisdiction,  185, 186. 

Of  Insolvency  Jurisdiction,  178, 186. 

Of  Foreign  Court,  185. 

Of  Matrimonial  Jurisdiction,  178, 185. 

Of  Probate  Jurisdiction,  178, 184 

In  rem^  180—184. 

In  rem  on  a  moveable,  186. 

How  may  be  avoided,  192. 

Effect  of  previous,  197. 

Recital  in  a,  154,  155. 

JUDGBIENT-DEBTOR — 

Conduct  of,  does  not  create  estoppel  against  auction-purchaser, 
437,  438. 

Judicial  Acts — 

Presumption  as  to,  380,  396. 

Judicial  Notice — 

Of  what  facts  should  be  taken,  220—224. 
Court  may  refer  to  book  in  taking,  222. 
When  Court  may  refuse  to  take,  222. 

JULKUR — 

Burden  of  proving  possession  of,  366. 

JuMHABUNDi  Papers — 
.      Value  of,  147, 148. 

JUMMA-WASIL-BAKI  PAPERS — 
Value  of,  148, 149. 

Jurisdiction — 

Sfhea  party  estopped  fix>m  questioning,  423. 
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Jury— 

Power  0^  to  put  question  to  witnesses,  529. 
When  included  in  expression  Court,  8. 


Knowledge — 

Facts  showing,  47,  61—63. 
Evidence  of,  61 — 63. 

KULACHAR — 

See  Family  Custom. 

L. 

Lakhiraj — 

Onus  of  proving,  in  suit  for  resumption,  349,  360. 

Land  Registration — 

Effect  of  entries  in,  163. 

Landlord — 

Estoppels  against,  444,  446. 

Denial  of  title,  441—443. 

Statement  by,  receivable  against  tenant,  71. 

See  Estoppel,  Landlord  and  Tenant, 

Landlord  and  Tenant — 

Burden  of  proving  relationship  of,  300,  361. 
When  relationship  does  not  cease,  361. 

Latent  Ambiguity — 

See  Ambiguity, 

Leading  Questions— 

What  are,  496. 

Test  of,  496. 

When  thej  must  not  be  asked,  497,  498. 

Rule  as  to,  498. 

Discretionary  power  of  Judge  to  relax  the  general  rule,  < 

Exception  to  rule  against,  498,  499. 

In  cross-examination,  499,  600. 

Legal  Adviser — 

See  Professional  Commvmoati^n, 
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Legal  Necessity — 

Borden  of  proving,  34S. 

Leqitimacy — 

Birth  during  marriage  conolosive  evidence  of,  377. 

Access,  meaning  of,  378. 

Acknowledgment  of  child  by  a  Mahomedan  establishes,  378. 

Letter — 

Forming  part  of  a  transaction  are  relevant,  16,  19. 

Sent  by  post,  evidence  o^  60. 

Production  of,  163. 

Presumption  as  to  knowledge  of  the  contents  of  a  refused  letter, 

60. 
When  custody  of,  is  only  proved,  278. 
When  inadmissible  in  evidence,  80,  128. 
Presumption  of  non-existence,  &c.,  oj^  when  called  for  and  not 

produced,  244. 
Privileged  communications,  466,  466. 

Lex  Fori — 

When  applicable,  1. 

Liable  to  be  Contradicted — 

Meaning  of,  516. 

Libel — 

See  Defamation, 

License — 

Ontu  of  proving  trading  with,  366. 

Licensee — 

Estoppeb  against,  438,  447,  448. 

Life — 

Presumption  as  to  continuance  of,  368,  396. 
Life  Policy — 

Burden  of  proof,  346. 

Likely  to  be  Aware — 

Meaning  o^  133. 

Limitation  Act — 

Adverse  possession  onusy  328. 
Acknowledgment,  secondary  evidence  ot^  243. 
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Lithographed  Document— 

Each  copy,  primary  evidence  of  the  contents  of  the  rest,  230. 
But  not  of  a  common  original,  230. 

LOTBUNDI — 

When  evid^ce,  244. 

Lunatic — 

Incompetency  of,  450. 

21 

Magistrate— 

See  Confeuion  and  Judge. 
Who  is,  98. 

Mahomedan  Law — 

Presumptions  of,.  406. 

Mahomedan  Marriage  Register — 

Entries  in,  163. 

Mal-lakiraj — 

Burden  of  proo^  349. 

Malicious  Prosecution — 

Damages  for,  36. 

Burden  of  proof  in  suits  for,  335,  613. 

Map— 

See  Survey  Map  and  Thaekbust  JliafK 
Statements  in,  when  relevant,  156. 
Made  by  Government  for  private  purposes,  160,  611. 
By  Government  servants  in  charge  of  khas  mehal,  46^ 
Presumption  of  genuineness  of,  made  by  authority  of  Govern- 
ment, 267. 
Presumption  as  to  authorship  o^  27CK 
Validity  of,  185. 

Marriage — 

Presumption  of,  401. 

Foreign  judgment  on,  185. 

Registers  of,  267. 

How  established  according  to  Mahomedan  law,  209. 

Evidence  admissible  in  suits  for  breach  of,  35. 

Communications  during,  458,  459. 

84 
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Marriage— ccmfci. 

Opiaion  iK>t  sufficient  to  prove,  in  proceedings  mider  Dirctre 
Act  or  in  prosecutions  vmd&r  Penal  Code,  208^  209,  219. 

Married  Persons— 

Bule  as  to  giving  evidence  hjf  454,  455. 

Married  Women— 

Estoppels  against,  438. 

Matrimonial  Jurisdiction — 

Law  relating  to,  185. 

Matters  in  Writing — 

Evidence  as  to,  SOL 

May  Presume — 

Definition  of,  12. 

What  facts  the  Courts,  13. 

Measurement  Papers — 

Prepared  by  butwarra  amin,  relevancy  of,  164. 

Medical  Evidence— 

See  Expert 

Method  of  taking,  201,  265. 

Value  of,  202—204. 

Presumption  as  to,  taken  by  committing  Magistrate,  3961 

Memory— 

See  Refreshing  Memory, 

Mercantile  Custom— 

What  is,  40. 

Mesne  Profits — 

Burden  of  proof  in  suits  for,  345. 

Minority — 

Burden  of  proving,  when  pleaded  as  a  bar,  345. 

Misdescription — 

In  sale  certificate,  316,  317. 

Misdirection — 

What  amounts  to,  615. 
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Misrepresentation— 

Meaning  of,  414. 

Estoppels  arising  out  of,  414,  415, 

Estoppels  arising  out  of  innocent,  416. 

Misstatement — 

In  decree,  conveyance  or  other  document,  319. 

Mistake — 

Of  law  or  fact    provable  by  parol  evidence  to  avoid  written 
contract,  289,  296,  302. 

MOHUNTSHIP — 

Burden  of  proving  forfeiture  of,  by  marriage,  346, 

MOKURRAREE  LEASE — 
Burden  of  proving,  340. 

Mortgage — 

Admissibility  of  evidence  to  prove  an  apparent  sale  to  be,  285* 

298—300. 
Oral  evidence  to  prove  existence  of,  283. 
Onus  of  proof  in  cases  where  possession  is  sought  for  on  the 

allegation  that  defendant  is  in  possession  as  mortgagee,  367. 
Estoppel  against  mortgagee,  424,  433. 
Estoppel  against  assignor  of  a  mortgage,  429. 

Motive — 

Relevancy  of  facts  which  show  or  constitute,  20, 
Importance  of  the  evidence  of,  24. 

N. 

Native  States — 

Presumption  as  to  genuineness  of  certified  copies  from,  262. 

Necessity — 

Ontu  of  proving  existence  of  legal,  342. 

Negative  Allegation — 

Burden  of  proving,  327. 

Negligence — 

Facts  showing  the  existence  of,  57. 
Evidence  of,  56,  57,  356,  456. 
Estoppels  arising  out  of,  417,  418. 
Estoppels  arising  out  of  culpable,  419,  420. 
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New  Trial- 
Fop  improper  admission  or  rejection  of  evidence,  529-— 632. 

Non-access — 

Proof  of,  454 

Non-existence  of  Entey — 

Public  book  no  evidence  to  show,  154. 

NON-PRODUCnON  OF  EVIDENCE — 

Presumption  from,  unfiEivourable  to  party  withholding  evidence, 

380,  397,  398,  399. 
No  imfavouiable  inference  against  accused  in  criminal  cases,  398, 

399. 

Non-registration — 

Secondaiy  evidence,  343. 

Non-traverse— 

Effect  of,  816, 117. 

Notary  Public — 

Presumption  as  to  powers-of-attomey  executed  before,  269. 
Law  as  to,  269. 

Notice— 

Burden  of  proving  publication  of,  in  putni  sales,  347,  348. 
No  presumption  in  favour  of  publication  of  notice  provided  by 
section  52  of  Eoad-cess  Act,  396. 

Notice  to  Produce— 

In  what  cases  necessary  before  secondary  evidence  can  be  given, 

244,245. 
Object  of,  246. 
What  is  sufficient,  246. 
When  can  be  dispensed  with,  245,  247. 
In  civil  cases,  245. 
In  criminal  cases,  246. 
When  unnecessary,  247. 

Notification — 

Relevancy  of  statements  contained  in,  160. 

How  to  be  proved,  260. 

Conclusive  proof  of  cession  of  territory,  379. 

Not  Proved — 

Meaning  of,  8. 
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Number  of  Witness — 

Necessary  to  conviction,  485. 

Conviction  upon  complainant^s  statement  alone  sufficient,  485. 

o. 

Oaths — 

Act  X  of  1873,  585. 

Omission  to  administer,  451,  452. 

Oblxqation — 

Meaning  of,  in  section  92,  306L 

Obsolete  Expressions — 
Evidence  as  to  meaning  o^  319. 

Office — 

Belevancy  of  statements  made  by  former  holder  of,  71. 
Judicial  notice  of  acoeesion  to  &o.,  222. 

Official  Acts — 

Presumption  as  to,  380,  396. 

Official  Books — 

Entries  in,  149. 

Books  coming  under  purview  of  section  35, 151. 

Official  Communications — 

Disclosure  of,  460. 

Omission — 

Estoppels  arising  out  of,  418. 

Opinion — 

See  Ouatan^  Expert  and  Handwriting, 

When  a  relevant  fact,  197—210. 

As  to  existence  of  right  or  custom,  206. 

As  to  relationship,  208. 

As  to  handwriting,  205. 

As  to  usages,  tenants,  &c.,  207. 

Expressed  by  conduct,  209. 

Grounds  of,  210. 

Must  be  direct,  227. 

Statement  of  persons  who  cannot  be  called  as  witness  expressing 

118, 130, 131. 
Qualifications  of  such  statements,  131. 
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Opinion— «otifd. 

Evidence  when  not  sufficient,  208,  21(X 

Aa  to  constitution  or  government  of  any  religious  or  charitable 

foundation,  207,  208. 
Ab  to  village  rights  to  pasturage,  use  of  paths,  water-courses,  use 

of  tanks  and  bathing  ghats,  &a,  207. 
As  to  meaning  of  words  or  terms,  207. 
Incidental  expression  o^    is  not  a  final  determination  of  the 

matter  in  question,  172. 

Opportunity — 

Belevancy  of  evidence  of,  19,  20l 

Oral  Agreement— 

Exclusion  of  evidence  of,  288—292. 

When  existence  of  separate,  may  be  proved,  289,  303,  304 

See  Evidence,  Document  and  Secondary  Evidence, 

Oral  Evidence— 

Proof  of  foots  by,  226. 

Must  be  direct,  227. 

Sufficiency  of,  226. 

Exclusion  of,  by  documentary  evidence,  278—322. 

Exceptions,  289. 

Instances  in  which,  was  held  admissible,  282,  286. 

Of  contents  of  document,  mode  of  excluding,  501. 

Ownership — 

See  Poaession, 

Burden  of  proof  as  to,  362. 

P. 

Parent  and  Children — 

Burden  of  proving  good  foith  of  transactions  between,  376. 
Parliament— 

Judicial  notice  of  acts  of,  221. 

Parol  Evidence — 
See  Oral  Evidence. 

Parties— 

See  Oross-exa^nination  and  Ree  judicata. 
Statements  by,  65. 
As  witnesses,  453. 
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Partition— 

Burden  of  proving,  342. 

Partners — 

Admissiona  by,  69. 

Partnership — 

Burden  of  proving,  342,  360,  361. 

Patent  Ambiguity — 

See  Ambiguity, 

Oral  evidence  inadmiflsible  to  explain,  314,  315. 

Payment — 

Oral  evidence  in  proof  of,  284,  294. 

Pbcunury  Interest— 

Statemeots  against,  118, 129. 

Pedigree — 

See  Heanay, 

Statement  in  deed  relating  to,  119, 133, 136. 

Person  Concerned — 

Meaning  of,  in  section  62,  211. 

Persons  in  Authority — 

Definition  of,  8a 
Who  are,  87. 

Persons  other  than  Parties  to  a  Suit— 

Who  are,  196. 

Plaint — 

Certified  copy  o^  when  admissible,  266. 

Plans — 

Seei/ajM. 

Pleaders — 

See  Oaunael  and  Profesnorud  CommunuxUian. 
Pleading — 

See  Non-travene, 

Admission  of  facts  on,  by  implication,  226, 117. 

Police-officers — 

See  C<mfe8$icn, 
Who  are,  94. 
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Police-officers — contd. 

Deputy  Commissioner  of  Police,  Calcutta,  is  a,  d4. 

Admissibility  of  admissions  made  before  arrest  by,  95,  96,  607. 

Confessions  made  to,  91. 

Confessions  made  whilst  in  custody  of,  97. 

Self-exculpatory  statement  to,  97,  99. 

Statement  of  a  criminating  nature,  inadmissible,  99,  607. 

Statement    made  to  a  friend  while  in  police  custody  during 

temporary  absence  of,  not  admissible,  607. 
Information  received  by,  from  accused  persons,  when  admissible, 

99—104. 
Test  of  admissibility  of  statements  made  before,  100. 
How  much  of  such  statement  to  be  admitted,  100. 

Police  Diaries — 

Statements  recorded  under  section  164  of  the  Criminal  Procedure 
Code,  603. 

Possessions — 

See  Burden  of  Proof. 

What  is,  862,  363. 

In  suit  for  recovery  of,  when  evidence  of  previous  quiet,  is  to 

be  considered  sufficient  to  establish  a  primd  facie  case,  364, 

369,  370. 
Conflicting  evidence  of,  364. 

Ontu  of  proof  when,  as  jotedar  under  plaintiff  is  pleaded,  370. 
Of  beel  lands,  365. 
Of  diluviated  lands,  365,  366. 
Of  julkur,  366. 
As  mortgagee,  367. 

Of  road  land,  presumption  as  to  possession  of,  268. 
Without  title  and  dispossession  by  a  wrong-doer,  368,  369. 
Burden  of  proof  when  dispossession  is  alleged,  346. 
Burden  of  proving  adverse,  when  possession  before  diluvion  is 

proved,  346. 
Burden  of  proving  adverse,  in  suit  for  jungly  or  unculturable 

lands,  347. 
Burden  of  proof,  328. 

Post-mark — 

Belevancyof,  60. 

POTTAH— 

Evidence  of  deed  reciting,  45. 
Proof  of  contents  of,  283. 
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POWER-OF-ATTORNEY — 
PresumptioD  as  to,  269. 

Pre-emption — 

Burden  of  proof  in,  366. 

Person  refusing  offer  of,  estopped  from  claiming,  424. 

Prejudice — 

Communications  without,  80. 

Preliminary  Fact — 

Relevancy    or   admissibility  of  evidence  depedent  upon  proof 
of,  488, 

Preparation — 

Relevancy  of  facts  showing,  20. 
Value  of  evidence  oi^  24. 

Presume — 

Meaning  of  *  May,'  12,  13. 
Ditto      «ShalV  12,13. 

Presumption — 

See  Documents  and  Evidefice, 

What  is,  13,  383. 

Classification  of,  according  to  English  writers,  13. 

Ditto  to  Sir  J.  Stephen,  13,  14. 

Ditto  to  the  Evidence  Act,  323,  382,  383. 

Ordinary  presumptions  arising  from  common  course  of  natural 

events,  human  conduct,  &c.,  379. 
Of  law,  384,  385. 
Of  facts,  385. 
Mixed,  386. 
Conflicting,  386. 

Conclusive,  not  mentioned  in  the  Evidence  Act,  400. 
Rebuttable,  not  mentioned  in  the  illustrations,  400 — 402. 
Rebuttable,  in  criminal  cases,  402,  403. 
Statutory,  403. 
Statutory  conclusive,  403. 
Of  Hindu  law,  404,  405. 
Of  Mahomedan  law,  405. 
As  to  genuineness  of  certified  copies,  262. 
As  to  documents  produced  as  record  of  evidence,  263. 
As  to  gazettes,  newspapers,  &a,  266. 
As  to  documents  admissible  in  England  or  Ireland  without  proof 

of  seal  or  signature,  266. 

85 
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Presumption — contd. 

As  to  maps  or  plans  made  by  Government  authority,  267. 

As  to  laws,  269. 

As  to  reports  of  decisions,  269. 

As  to  powers-of-attomey,  269. 

As  to  certified  copies  of  foreign  judicial  records,  269. 

As  to  books  of  reference,  &c.,  270. 

As  to  telegraphic  message,  270. 

As  to  documents  called  for  and  not  produced,  271. 

As  to  documents  thirty  years  old,  271—278. 

Of  death  &om  absence  for  a  long  time,  358,  359. 

Ditto    according  to  Hindu  and  Mahomedan  laws,  359. 
Of  legitimacy,  377. 
Of  marriage,  401. 

From  possession  of  stolen  goods,  379,  387 — 392. 
Of  continuance  of  domicile,  401. 
Of  title  from  possession,  401. 
Of  heriditary  nature  of  tenure  or  taluq,  402. 
Of  criminal  intent,  403. 
From  destroying,  withholding  or  fabricating  documents,  403. 

Previous  Statements — 

Use  of,  in  contradicting  witnesses,  502. 

Mode  of  contradicting  by,  503,  504. 

What  statements  may  be  used  for  contradicting,  504. 

Verbal,  504 

To  corroborate  a  witness,  517. 

Value  of  such  statements,  518. 

When  writing  containing,  has  been  lost,  &c.,  504. 

When  witness  neither  denies  nor  admits  having  made  a,  604. 

Primary  Evidence — 

Meaning  of,  230,  231. 

Documents  must  be  proved  by,  235. 

Judge  shall  not  dispense  with,  save  as  provided  in  the  Act,  526. 

Principal  and  Agent — 

See  Admission  and  Evidence: 

Burden  of  proving  relationship  of,  360. 

Private  Defence — 

Burden  of  proving  right  of,  352,  353. 

Private  Documents — 

What  are,  255. 
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Privilege — 

See  Judge  and  Magistrate, 

In  regard  to  affairs  of  state,  459. 

Public  officer  not  bound  to  disclose  official  communications,  460. 

No  Magistrate  or  Police-officer  bound  to  disclose  source  of  in- 
formation, 460. 

No  Barrister,  Pleader,  Attorney  or  Vakil  bound  to  disclose  any 
professional  communication,  461. 

When  not  protected,  461. 

Nature  of  communication,  which  is  privileged,  463,  464. 

Extent  of,  463. 

When  protection  ceases,  467. 

Communications  held  to  be  privileged,  464,  465. 

Communications  which  are  not  privileged,  465,  466. 

No  hostile  inference  arises  from  a  refusal  to  disclose,  467. 

Of  interpreters,  clerks  and  servants  of  Barristers,  &c.,  497. 

Privilege  not  waived  by  volunteering  evidence,  467. 

Waiver  of,  468. 

Confidential  communications  with  legal  advisers,  468. 

Confidential  communications  made  by  agents  or  servants,  469, 
470,  471. 

As  to  criminating  questions,  473,  477. 

Protection  given  by  section  132,  when  to  be  exercised,  475,  476. 

Of  counsel,  509. 

Probate  Court — 

Judgments  of,  178, 184 

Proceedings — 

Of  Criminal  Courts  not  admissible  in  civil  suit,  192. 

Production  of  Evidence — 

Rules  as  to,  323. 

Person  summoned  to  produce  document  need  not  attend 
personally,  496. 

Professional  Communications — 

See  Privilege. 

Not  to  be  disclosed  without  client's  consent,  461,  464 

The  obligation  continues  after  employment  has  ceased,  461. 

When  not  protected,  461. 

When  two  parties  employ  a  common  solicitor,  464. 

Nature  and  scope  of,  should  not  be  enquired  into,  464. 

What  letters  are  protected,  464 

Letters  written  by  agents,  of  parties,  465. 
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Professional  Communications — contd. 

Belief  founded  on,  protected,  465. 
Proposals  made  by  solicitors,  465. 
What  commuDicatioDs  are  not  protected,  465,  466. 

Pbofessional  Duty— 

Statements  made  in  discharge  of,  118. 

Promise — 

See  Confession, 

Promissory  Note — 

Proof  of  another,  irrelevant  in  criminal  cases,  34. 
Secondary  evidence,  when  inadmissible,  283,  286. 
When  joint  no  evidence  admissible  to  show  that  one  of  the 

parties  was  surety  only,  296. 
But  evidence  may  be  given  to  show  that  such  fact  was  known 

to  the  lender,  296. 

Proof — 

See  Document,  Evidence  and  Judicial  Notice, 
Meaning  of,  217. 

Proper  Custody — 

What  is,  266,  274,  275,  27a 

Proprietary  Interest — 

Admission  of  parties  having,  65. 
Statements  against,  118. 

Prosecution — 

Duty  of,  in  calling  witnesses,  487. 
Proved — 

Definition  of,  7, 11. 

Public — 

Meaning  of  the  term,  132. 
Matters  of,  interest,  132. 
Distinction  between  general  and,  132. 

Public  Documents— 

See  Documents  and  Privilege, 

What  are,  354. 

Proof  of;  260,  261. 

Proof  of,  under  English  law,  262. 

Certified  copies  of,  256. 
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Public  Documents — contd. 

Production  of,  259. 

In  foreign  country,  how  proved,  261. 

Public  Officers — 

Written  appointment  of^  279. 

Not  compelled  to  disclose  official  communications,  460. 

Public  Proceedings — 

Proof  of,  260,  261. 

Pubuc  Record — 

Entries  in,  149. 

Publication — 

Of  notice,  burden  of  proving,  347. 

Purchaser— 

At  public  sale  not  bound  by  admission  of  judgment-debtor,  76. 

Not  representative  of  judgment-debtor,  77. 

At  public  sale  acquires  title  by  operation  of  law  adversely  to 

judgment-debtor,  77. 
Eulings  holding  opposite  view,  77,  78. 
At  a  private  sale,  rights  of,  78. 
By  trustee  from  a  cestui  que  trust,  onus  of  proving  bond  fides  of 

such,  377. 
Onus  of  proving  good  faith  of,  from  party  in  relation  of  active 

confidence,  371. 
By  guardian  firom  ward,  373,  375. 
By  fathers  from  child,  373. 
From  purdanashin  women,  375. 

PURDANASHIN  WOMEN — 

Burden  of  proving  good  faith  of  transactions  with,  375,  376. 

PUTNI — 

Burden  of  proving  service  of  notice  for  sale  of,  357. 

Q. 

Question — 

See  Cross-examination,  Leading  Question  and  Witness. 

Leading,  496,  497. 

Lawful  in  cross-examination,  505. 
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Question — contd. 

Criminating,  473. 

When  witness  to  be  compelled  to  answer,  506. 

Ck>urt  to  decide  when,  shall  be  asked  and  when  witness  compelled 

to  answer,  506. 
Not  to  be  asked  without  reasonable  grounds,  508. 
When  asked  without  reasonable  grounds,  Court  may  report  to 

High  Court,  509. 
To  injure  character,  505. 
Indecent  and  scandalous,  511. 
Insulting  and  anno3dng,  511. 
For  testing  veracity,  505,  511. 
Exclusion  of  evidence  to  contradict  answers  to  questions  testing 

veracity,  512. 
When  a  party  may  put  cross,  to  his  own  witness,  512,  514. 
How  witnesses'  credit  may  be  impeached,  514. 
To  corroborate  evidence  of  relevant  fact,  517. 
Judge's  power  to  put,  525. 

In  what  manner  such  power  should  be  exercised,  527. 
Cross-examination  as  to  such,  528. 
Power  of  jury  or  assessor  put,  629. 

QUESTION-IN-ISSUE— 
Meaning  of^  142. 

QUESnONINO — 

Confession  obtained  by,  not  inadmissible,  108. 

Quinquennial  Register— 

Admissibility  of,  154. 

Examined  copy  of  admissible,  244. 

R. 

Raj— 

Burden  of  proving  indivisibility  of,  348. 

Rape — 

Evidence  of  prosecutrix's  character  in  cases  of,  514. 
Rashness — 

Facts  showing,  when  relevant,  47. 

Razinahah — 

When  evidence,  46. 
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Real  Evidence— 

See  Evidence. 

Infirmative  hypotheses  affectiog,  59. 

Reasonable  Qrol^ds — 

For  asking  questions  relevant  only  as  to  witness's  character,  509. 

Reasons — 

For  opinion  when  relevant,  210. 

For  considering  a  witness  untrustworthy,  515. 

Rebut— 

Evidence  to,  evidence  of  good  character,  213. 

Rebuttable  Presumptions— 

See  FresumptioTu. 

Not  mentioned  in  the  illustrations  to  sec.  114,  400—402. 

Receipts — 

For  sums  paid  in  part  liquidation  of  bond  hypothecating  immove- 
able property  need  be  registered,  284 

Oral  evidence  of  payment  admissible  though  receipt  in  writing, 
279,  281,  284. 

Recent  Possession— 

Of  stolen  property,  presumption  as  to,  379,  387,  388. 

What  is,  389—381. 

Must  be  clearly  traced  to  accused,  391,  392. 

Of  ordinary  articles,  raises  very  slight  presumption  of  guilt,  390. 

Party  in,  to  accoimt  for,  390,  391. 

Recital — 

In  a  judgment,  admissibility  of,  154,  155. 

Record — 

Certified  copies  of  Civil  Court  records,  258. 

Ditto  of  Criminal  Court  records,  258. 

Ditto  ditto         rules  for  obtaining,  259. 

Entries  in  public,  made  in  performance  of  duty,  149. 
Of  evidence,  presumption  as  to,  263. 

Re-examination — 

What  it  means,  490. 

To  what  it  shall  be  directed,  490. 

New  matters  in,  490. 

Leading  question  not  to  be  asked  in  re-examination,  497. 

Object  of,  495. 
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Referee — 

statement  o^  relevant  against  party  referring,  73. 

Refresh  Memory — 

Bule  as  to,  519. 

By  writing  made  by  witness  at  the  time  the  transaction  took 

place,  519,  520. 
When  by  writing  made  by  another,  619. 
When  copy  may  be  used,  519,  521. 
By  referee  to  professional  treatises,  519. 
Time  mentioned  in  section  for,  520. 
What  document  may  be  used  to,  520. 
Use  of  memorandum  made  by  police-officer  to,  521. 
Inadmissible  document  may  be  used  to,  521. 
Testimony  to  facts  stated  in  documents  used  to,  521. 
Independent  recollection  unnecessary,  522. 
Bight  of  adverse  party  as  to  dociunent  used  to,  521. 
When  and  how  such  right  should  be  exercised,  523. 

Refusal — 

To  answer  question,  presumption  from,  380,  399,  50*7,  508. 
Of  legal  adviser  to  disclose  communication  raises  no  inference 
adverse  to  his  client,  467. 

Registers — 

Entries  in,  149. 

Registrar:  Registration — 

See  DocumetUy  Evidence  and  Secondary  Evidence, 
Sub-R^strar  a  Court,  8. 

Not  a  Court  within  the  meaning  of  section  195,  Cr.  P.  C,  8. 
Of  land  under  Act  VII  of  1876  (B.C.)  no  evidence  of  title,  153. 
Law  of,  not  affected  by  section  61  of  the  Evidence  Act,  229. 
Secondary  evidence  of  unregistered  deed  when  inadmissible,  241, 

243,  286,  287. 
Counteracts  effects  of  subsequent  oral  agreement,  289,  306. 
When  it  does  not,  307. 

Relationship— 

Statements  as  to  existence,  119, 133,  134. 

Relevancy  of  statements  by  family  priest  as  to,  134. 

Statement  about,  in  draft  will,  not  signed,  135. 

Statement  about,  by  family  mukhtear,  not  relevant,  134. 

Statement  must  be  made  before  controversy,  119,  132. 

Opinion  as  to,  208. 

Such  opinion  expressed  by  conduct,  209. 
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Relevancy— 

See  Admunon^  Confessiorij  Fact  and  Judgment 

May  be  related  to  rights  and  liabilitiea  in  two  ways,  14. 

Law  on,  15. 

Of  statements  by  bystanders,  16. 

Of  facts  forming  part  of  same  transaction,  16, 17. 

Of  contemporaneous  statements,  18,  19. 

Of  facts  which  are  occasion,  cause  or  effect  of  facts  in  issue,  19. 

Of  facts  showing  or  constituting  motive  or  preparation  for  any 
fact  in  issue  or  relevant  fact,  20,  24. 

Of  conduct,  24,  25. 

Of  facts  showing  relation  of  parties,  26,  27. 

Of  facts  fixing  time  or  place,  26,  27. 

Of  facts  necessary  to  explain  or  introduce  relevant  facts,  26. 

Of  facts  supporting  or  rebutting  an  inference  suggested  by  rele- 
vant facts,  27. 

Of  facts  establishing  identity,  26,  27. 

Of  things  said  or  done  by  conspirators  in  reference  to  common 
design,  28. 

Of  facts  not  otherwise  relevant,  30. 

What  kind  of  fact  they  are,  31. 

Of  decrees  not  inter  partes^  33,  34,  40,  A,  42. 

Of  facts  tending  to  enable  Court  to  determine  amount  of  damages, 
34. 

Of  facts  showing  existence  of  right  or  custom,  35. 

Of  facts  showing  existence  of  state  of  mind  or  of  body,  47. 

Of  facts  bearing  on  question  whether  act  was  accidentcJ  or 
intentional,  57. 

Of  existence  of  course  of  business,  59. 

Of  admissions,  61,  64,  73,  79. 

Of  statements  by  persons  who  cannot  be  called  as  witnesses,  1 17. 

Of  evidence  given  in  previous  judicial  proceeding,  &c.,  137. 

Of  entries  in  books  of  account,  145. 

Of  entries  in  public  record,  149. 

Of  statements  in  maps,  charts  and  plans,  156. 

Of  statements  in  Acts  and  Notifications,  160. 

Of  statements  as  to  any  law,  162. 

Of  judgments,  164—192. 

Of  opinions,  197—210. 

Of  character,  211—216. 

Question  as  to,  the  Judge  to  decide,  488. 

Relevant  Facts— 

See  Relevancy. 
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Relevant  Facts — contd. 

Definition  of,  6,  10. 

Bules  excluding  evidence  o^  15. 

Religious  or  Charitable  Foundation — 

Provable  by  opinion,  207. 

Religious  Director — 

Qifb  to,  by  pupil,  onus  of  proving  validity  of  sucli  gifts,  376,  377. 

Remand — 

When  evidence  improperly  received  or  rejected,  530,  531. 

Rent — 

Estoppel  by  payment  of^  443. 
Repayment — 

Oral  evidence  to  prove  date  of,  when  writing  is  silent,  305. 

Repeal — 

Of  enactments,  3,  533. 

Report— 

Of  public  officers,  wh^  evidence,  155. 

Of  rulings,  162. 

Of  decisions,  genuineness  of^  269. 

Representation — 

Meaning  of,  413. 

Estoppels  arising  out  of,  414—416. 

Representative — 

See  Purchaser. 

Statement  by  person  holding,  character,  when  admissible,  65. 

Instances  of  persons  holding,  character,  70. 

In  interest,  76,  77,  78, 140. 

Reputation — 

See  Character, 

As  affecting  damages,  215. 

ResQest^: — 

What  is  part  of,  18, 19. 

Res  Judicata — 

Principle  of,  165,  166. 

Ck>nditions  necessary  to  constitute,  166 — 175. 

When  no,  172,  173. 
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RESUMPnON— 

Burden  of  proving  land  to  be  m&l  in  a  suit  for,  349,  350. 

Revenue  Courts — 

Not  Courts  of  concurrent  jurisdiction  with  Civil  Courts,  172. 

Reversal — 

Improper  admission  or  rejection  of  evidence  when  not  a  ground 
for,  of  judgment,  529—632. 

Reversionary  Heirs — 

When  bound  by  judgments  obtained  against  Hindu  widows,  170| 
171. 

Right— 

Meaning  of,  36,  37. 

Facts  relevant  to  prove  existence  of,  85. 

Opinion  as  to  existence  of  general,  when  relevant,  206. 

Statement  of  dead  persons  as  to  existence  of,  118, 130, 13L 

Road — 

Rule  of  the,  judicially  noticed,  222. 

Land,  burden  of  proof  in  suit  for  possession,  368. 

RoAD-CESs  Papers — 

When  evidence,  46. 

Not  admissible  against  another  co-sharer,  155. 

ROBOCAREE — 

When  admissible,  46,  606. 

Rules— 

Having  force  of  law  must  be  noticed  judicially,  220. 

a. 

Sale— 

May  be  proved  without  sale  certificate,  244,  283. 
Evidence  of  conduct  of  parties  to  explain  deed  of,  318. 
Evidence  to  show  misdescription  in  certificate  of,  316,  317. 
Evidence  is  admissible  to  show  that  an  apparent,  was  in  fact  a 
mortgage,  285,  298—300. 

Same  Offence — 

Meaning  o^  111. 

Sanity- 

Ftesumption  as  to,  400. 
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Scheduled  Districts — 

Application  of  the  Act  to,  2. 

Science — 

What  it  means,  199. 

Opinion  of  experts  on  matters  of,  197. 

Works  on,  may  be  read  during  trial,  201. 

Seal — 

Comparison  of,  252. 

Judicial  notice  of,  223, 234  ( 

Presumption  as  to  certain  seals  being  genuine,  26^. 

Search — 

To  be  made  for  original  document  before  secondary  evidence  can 
be  admitted,  238,  240. 

Secondary  Evidence — 

What  it  means  and  includes,  233. 

Nature  of,  234, 237. 

When  not  objected  to  at  the   time  of  admission    cannot  be 

objected  to  afterwards,  239. 
When,  may  be  given  of  the  existence,   condition  or  contents  of  a 

document,  236,  243,  244. 
Default  of  party  offering,  241. 
Before  can  be  adduced,  loss  of  original  should  be  accounted  for, 

240,  241. 
Necessity  of  accounting  for  non-production  of  original,  238. 
Notice  to  produce  original,  244-— 247. 
Documents  which  may  be  proved  by,  236. 
When  Court  may  dispense  with  notice  to  produce,  245,  247. 
Of  banker's  books,  243. 
Of  acknowledgment  as  prescribed  in  sea  19  of  the  Limitation 

Act,  243. 
In  actions  for  libel  the  actual  words  must  be  proved,  242. 
Of  unregistered  deeds,  243. 

Secrecy — 

Confession  obtained  by  promise  of,  admissible,  106, 107. 

Security  Cases — 

Burden  of  proof  in,  334 

Self-acquisition — 

See  Hindu  law. 

Burden  of  proving,  343,  344. 
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Separate  Property — 

See  Hindu  law. 

Burden  of  proving,  341,  343. 

Separation — 

See  Hindu  law. 

Burden  of  proving,  341,  343. 

Shall  Presume — 

Meaning  of,  12. 

What  facts  the  Courts  shall  presume,  13. 

Shall  be  compelled— 

Meaning  of,  475. 

Signature — 

Judicial  notice  of^  of  public  officers,  282. 

Jailor's,  224. 

Proof  o^  247,  248. 

Definition  o^  247,  250. 

Comparison  of,  252,  253. 

Unsatisfactory  character  of  such  evidence,  252,  253. 

Presumption  as  to  genuineness  of  certain,  263. 

SiBMI  TaLUQ— 

Burden  of  proving,  351. 

Silence — 

When  tantamount  to  assent,  21. 

SiRLAND — 

Burden  of  proving  existence  of,  351. 

SOUCITOR — 

See  Coun9el^  Privilege  and  ProfemonaL  Communication, 

Sovereign — 

Judicial  notice  of,  of  the  existence,  title  and  naticmal  flag  of, 
222. 

Special  Commissioner's  Report— 

Not  admissible,  155. 

Special  Knowledge — 

Renders   statements   of  strangers   admissible   in   questions   of 
relationship,  119, 133—135. 
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Spiritual  Adviser — 

Burden  of  proving  good  faith  of  transactions  between  pupils  and 
376. 

State  of  Body — 

Relevancy  of  facts  showing,  47. 
State  of  Mind — 

Admissions  as  to,  75. 
Belevancj  of  facts  showing,  47. 

State  of  Things — 

Presumption  as  to  existence  of,  379,  395. 
Statement — 

See  Course  of  Bunness,  Evidence  and  RaUvancy. 

Explaining  fi&cts,  &c.,  22—24. 

Bj  parties  to  proceedings,  64 

Before  police-officers,  93—97. 

In  presence  of  Magistrates,  100—103. 

Of  persons  not  called,  117—121. 

Eecorded  under  sees.  161  and  162,  Or.  P.  C,  516,  617. 

How  much  of  a,  to  be  proved,  162. 

Exposing  to  criminal  prosecution,  129. 

In  Law  Books,  162. 

As  to  fact  of  public  nature  in  Acts,  160. 

Statutory  Presumptions — 

What  are,  403. 

Statutory  Provisions — 

Still  in  force,  4. 

Stolen  Goods — 

Presumption  from  possession  of,  379,  387—392. 
Straits  Settlement — 

No  part  of  British  India,  2. 
Stridhun — 

Burden  of  proof,  345. 

Substituted  Notice— 
Burden  of  proving,  349. 

Suit — 

Matter  of  second,  when  not  identical,  169. 

Eecord  of,  which  has  been  compromised,  public  document,  260, 
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Survey  Award— 

When  evidence,  156. 

Survey  Map— 

Value  of,  16G— 158. 

Presumption  as  to  accuracy  of,  267. 

Survey  Officers — 

Statements  bj,  when  evidence,  155. 

T. 

Technical  Expressions — 

Evidence  to  show  meaning  o^  319,  320. 

Teiskhana  Register — 

Not  a  public  document,  155,  611. 

Telegraph  Messages — 

Presumption  as  to,  27L 

Temporal  Benefit— 

Confession  induced  by  hope  o^  88. 

Tenancy — 

See  Tenant, 

Presumption  of  new,  from  receipt  of  rent,  397. 

Tenant— 

Burden  of  proving  discontinuance  of,  360. 
Estoppel  from  denying  his  landlord's  title,  438. 
Origin  of  the  doctrine  of  estoppel  of,  439. 
Classification  of  tenant's  estoppel,  440. 
Denial  of  landlord's  title,  441,  442. 
Estoppel  by  payment  of  rent,  440,  443. 
Yearly,  350. 

Tender  Years— 

Persons  of,  as  witnesses,  451,  452. 

Tenets — 

Opinions  as  to,  207. 

Testamentary  Disposition — 

Of  property  when  to  be  in  the  form  of  a  document,  281,  288. 

Thackbust  Map — 
Value  0^  159, 160. 
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Thackbust  Map — coTitd. 

Presumption  as  to,  267,  268. 

Statements  in,  by  amin,  not  admissible,  268. 

Theatre — 

Onus  in  action  for  penalties  against  proprietor  of,  356« 

Threat— 

Vitiates  confession,  80,  85,  86. 
Burden  of  proving,  351. 

Title— 

See  Bailee  and  Landlord. 

Proof  of,  when  necessary  in  suits  for  recovery  of  possession,  369. 

When  held  unnecessary,  370. 

A  zemindar  has  primd  fade^  to  the  gross  collections  of  mouzas 

within  his  zemiudary,  370. 
To  be  presumed  from  lawful  possession,  401 
Presumption  of  law  is  that  possession  goes  with,  401. 

Title-deeds — 

Presumption  from  non-production  of,  398. 

Witness  when  not  bound  to  produce  his  title-deeds,  471,  472. 

Nor  to  answer  questions  as  to  contents,  47L 

Tombstone — 

statements  on,  as  to  relationship,  119, 134 

Torture— 

See  ConfeBsion. 

Transaction — 

Meaning  of,  37,  38. 

One  cannot  approbate  and  reprobate  the  same,  293. 

Belevancy  of  facts  forming  the  same,  16. 

Transcript  Decisions — 

When  admissible,  40. 

Transferability  of  Tenures — 

Burden  of  proving,  350. 

Translator— 

Court  may  enjoin  secrecy  on,  623. 

Trees — 

Burden  of  proving  right  to,  on  occupancy  land,  349, 
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Tbover — 

Burden  of  proof  in  action  of,  for  damages  for  detention  of  plain- 
tiff's article,  397. 

Tbustee — 

Burden  of  proving  good  faith  of  purohas^  from  ce$tui  que  trust, 
377. 

u. 

Undivided  Hindu  Family — 

See  Hindu  Law  and  Joint  Family. 

Under-tenures — 

Burden  of  proving  that  they  fall  under  exceptions  mentioned   in 
sec.  37,  Act  XI  of  1869,  360. 

Undue  Influence— 

Burden  of  proving,  361. 

Unintelligible  Terms — 

Evidence  to  explain,  319. 

Unreasonable  Delay — 

What  is,  139,  140. 

Unstamped  Document — 

See  Documents. 

Admissibility  of  secondary  evidence,  286,  287. 

Improper  reception  of,  631.  ' 

Usage — 

See  Custom, 

Opinion  as  to,  when  relevant,  308. 
Of  trade,  308,  309. 

As  adding  an  incident  to  a  written  contract,  289,  309. 
Conflicting  with  express  intention  of  a  document,  latter  must 
be  followed,  290,  309. 

V. 

Vakil — 

See  Admissions f  Counsel^  Privilege  and  Professional  Communication. 

Varying — 

What  it  embraces,  321. 
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Veracity- 
How  to  test  of  witoees,  605. 

Exclusion  of  evidence  to  contradict  answers  to  questions  to   test, 
611—613. 

Verbal  Statements-^ 

Meaning  of,  13L 
Are  signs,  132. 

Voluntary — 

Evidence  as  to  confession  being,  82,  83. 
Burden  of  proving  a  confession  to  be,  82. 

VORASPATRA — 

Admissibility  o^  130,  276. 

Volunteering  Evidence — 

Privilege  as  to  profesuonal  communications  is  not  waived   by 
partj,  407. 

w. 

Wager — 

A  contract  maj  be  proved  to  be  a,  297,  298. 

But  see,  310. 

Burden  of  proving  that  a  contract  is  a,  612. 

Waiver — 

Of  privilege  not  to  disclose  professional  communications,  467,  468. 

Wajib-ul-araz — 

When  evidence^  166, 166,  207. 

War— 

Commencement  of,  judicial  notice  of,  222. 
Articles  of,  221. 

Warning — 

Not  necessary  to  make  confession  admissible,  108. 

Warranty — 

See  AgenL 

Waste  Land —  ; 

Presumption  as  to,  401. 
Possession  o^  347. 
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Widow— 

Burden  of  proving  transactions  bj,  842,  343. 

Wife — 

Admissions  by,  69. 

Purchase  in  name  of,  406. 

Authority  to  adopt,  to  be  strictly  proved,  337. 

Communications  during  marriage  to,  not  to  be  disclosed,  458. 

Competency  as  witness,  453. 

Evidence  of,  in  bastardy  proceedings,  454. 

In  proceedings  under  Indian  Divorce  Act,  455. 

In  criminal  proceedings,  465. 

Law  of  England  as  to,  being  a  competent  witness,  454. 

Will— 

Borden  of  proving  revocation  of,  310,  322,  351,  352. 

Burden  of  proving  insanity,  361. 

Provision  as  to  construction  of,  322. 

Statements  in,  relating  to  the  existence  of  relationship,  119,  135. 

Ditto        about  a  child's  age,  not  admissible,  136. 
Bequires  attestation,  249. 
Proof  of,  by  probate,  279. 

Without  Prejudice — 

Statements  made  are  not  admissible,  80. 

Witness — 

See  Accomplice^  Orass-cxamtnaHon^  Document^  Evidence^  Expert, 

JudgCi  Privilege  and  Privileged  Communication, 
Who  are  competent,  449. 
Qrounds  of  incompetency,  449,  450. 

Incompetency  from  want  of  reason  and  understanding,  450. 
Person  of  tender  years  as,  451,  452. 
Accused  person  as,  452,  453. 
Attendance  of,  463. 
Dumb  person  as,  453. 
Parties  to  proceedings  as,  453. 
Husband  and  wife  as,  453,  454. 
Judge  and  Magistrate  as,  456,  457. 
Arbitrator  as,  458. 
Assessor  as,  458. 

Production  of  title-deeds  by,  471,  472. 

Protection  of,  for  statements  made  under  examination,  476,  477. 
Number  of^  necessary,  485. 
Examination  of,  486,  490—496. 
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Witness — contd. 

Examination  of,  by  oommisaion  in  criminal  cases,  487,  488. 

Duty  of  prosecution  as  to  calling,  487. 

When  compelled  to  answer  question,  606 — 608. 

Should  not  be  asked  question  as  to  character  without  reasonable 

grounds,  608,  509. 
Procedure  when  question  asked  without  reasonable  grounds,  609, 

610.  > 

Impeaching  the  impartiality  of,  613. 
Impeaching  the  credit  of,  614—616. 
When  to  be  considered  hostile,  614. 
When  a  party  may  discredit  his  own,  614,  616. 
Statements  by  persons  who  cannot  be  called,  117. 
Evidence  in  former  judicial  proceeding  when  relevant,  137. 
Refusing  to  appear,  presumption  as  to,  397. 
May  refresh  his  memory,  619. 
Corroboration  of,  by  former  statement,  517. 
May  be  questioned  as  to  circumstances  corroborating,  617. 

Words — 

Meaning  of,  used  in  a  peculiar  sense,  319. 
Writing — 

Instances  of  cases  required  by  law  to  be  in,  281,  282. 

Comparison  of,  252. 

Oral  evidence  inadmissible  to  vary  contract  required  by  law  to 

be  in,  288. 
Evidence  as  to  matters  in,  501. 
Bight  of  opposite  party  to  inspect,  used  to  refresh  memory,  622, 

623. 

Written  Admission — 

Of  contents  of  document,  237. 

Written  Statement — 

See  Non-traverse. 

Admission  in,  how  to  be  construed,  62,  225. 
Admission  in,  may  be  used  as  evidence,  63. 
Not  a  pleading  in  confession  and  avoidance,  116. 
A  defendant  by  alleging  tenancy  in,  does  not  preclude  himself 
from  setting  up  the  defence  of  limitation,  432. 

Wrong-doer — 

Possession  without  title  and  dispossession  by,  368. 
Suit  by  person  disposed  may  be  decreed  without  proof  of  title, 
368. 


Digitized  by 


Google 


INDEX.  693 

I"  z. 

i33EMINDAR— 

Has  prirnd  facie  title  to  gross  collections  of  villages  within  his 

zemindary,  370. 
Lands  within  limits  of  zemindary  are  presumed  to  belong  to 

the,  370. 
Onus  of  proof  when  in  enhancement  suit  the  defendant  pleads 

holding  a  dependent  taluq,  348. 
Onus  of  proof  when  defendant  pleads  that  portion  of  land  held 

is  rent-free,  348. 
Bight  of,  to  trees  growing  on  occupancy  land,  349. 
Onus  of  proof  in  resumption  suits,  349,  350. 
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